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PREFACE. 


The  text  of  this  work  was  first  published  about  the 
year  1481,  near  350  years  ago,  and  the  Commentary 
appeared  about  150  years  afterwards,  or  200  years  since. 
It  has  survived  the  policy  of  16  kings  and  the  attacks  of 
as  many  generations;  and  notwithstanding  the  enact- 
ment of  some  hundreds.  pT  statutes,  and  the  adjudication 
of  several  thousand  critiiial  ^questions,  this  admirable 
production  has  all  along  maintained,  and  still  continues 
to  enjoy,  a  reputation  far  exceeding  that  of  any  other 
legal  publication.  Some  few,  indeed,  of  its  distant 
members  exhibit  symptoms  of  imbecility  and  decay,  but 
the  great  body  of  the  work  remains  sound  and  vigorous, 
and  bears,  even  in  the  present  day  of  reform,  every  fea- 
ture of  longevity  and  endurance.  It  contains,  in  fact, 
one  main  repository  of  the  ancient  common  law  of 
England,  embodied  by  Littleton,  commented  on  by 
Coke,  and  ripened  by  time  into  all  the  authority  of  an 
act  of  parliament, — which  indeed  it  has  viewed  in  the 
light  of  a  law  sanctioned  by  the  common  consent  of 
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Prince  and  People.  A  code  thus  matured  cannot  easily 
be  abolished  ;  in  truth,  to  abrogate  it  would  be  to  de- 
molish one  main  pillar  of  the  state. 

These  remarks  are  merely  introduced  to  shew  the 
futility  of  the  supposition,  that  the  sitting  commission  of 
inquiry  have  devoted  this  venerable  pile  of  learning  to 
destruction.  The  object  of  that  commission  is  emend- 
ation not  subversion ;  and  when  we  consider  that  prin- 
ciple is  immutable,  and  that  both  the  text  of  Littleton 
and  the  commentary  of  Coke  are  composed  almost  en- 
tirely of  that  sterling  matMel,  we  may  rest  assured, 
from  the  history  of  this  very  work,  that  however  involved 
the  detail  of  the  Law  of  Real  Property  may  become, 
its  principles  will  be  found  stored  up  in  this  celebrated 
compendium,  which  must  remain  as  it  has  hitherto  done, 
the  foundation  of  all  law  on  the  subjects  of  real  property 
and  conveyancing. 

The  following  pages  were  composed  by  two  learned 
and  eminent  Judges,  at  the  close  of  long  and  active  lives, 
occupied  almost  exclusively  in  the  acquisition  of  that 
knowledge  which  they  have  thus  bequeathed  to  pos- 
terity. The  text  of  Littleton  is  written  without  any 
reference  to  authorities ;  but  the  Commentary  of  Coke 
is  supported  by  a  host  of  quotations  from  Bracton,  Brit- 
ton,  Fleta,  Glanville,  and  the  Year-books ;  so  much  so 
as  to  render  a  perusal  of  those  text  writers  a  matter  of 
curiosity  rather  than  of  use.     Law-books  of  the  present 
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day  are  compiled  by  quite  a  different  class  of  authors, 
and  assume  in  consequence  an  essentially  different  cast 
of  character.  Many  of  them,  it  is  true,  contain  excellent 
collections  of  the  recently  adjudged  cases  and  statutes, 
but  in  few  of  them  will  be  found  the  labour  of  general 
deduction  or  of  condensed  classification,  —  qualities  in 
which,  as  also  in  ingenious  exemplification,  the  pre- 
sent works  abound. 


This,  then,  being  the  nature  of  the  works  now  for  the 
hundredth  time  offered  to  the  Public  ;  the  following,  it  is 
conceived,  is,  at  the  present  day,  the  most  convenient 
shape  in  which  they  can  appear — that  is  without  note 
or  comment.  The  text  and  commentary  —  unique  and 
intelligible  in  themselves  —  have  nevertheless  been  so 
overloaded  with  excellent  though  incongruous  notes  and 
references,  that  the  formidable  appearance,  of  the 
whole  and  the  still  more  enormous  price,  have  deterred 
many  an  aspiring  tyro  from  entering  on  the  perusal  of  so 
laboured  a  performance, — obstacles  which  it  is  hoped 
the  present  alluring  edition  will  effectually  remove, — 
and  in  which  the  student  need  fear  the  contraction  of  no 
erroneous  notion,  though  his  after-reading  and  experience 
will  shew  him  many  points  of  qualification. 

The  object  of  the  present  edition  of  Coke  upon  Little- 
ton is  to  give  the  text  of  the  work  complete  in  its  native 
excellence ;  omitting  only  such  parts  as  have  become 
entirely  obsolete,  and  adding  a  few  references  to  modern 
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leading  decisions  and  statutes  where  the  text  has  been 
altogether  altered  or  very  materially  modified.  The 
marginal  reductions  and  a  new  and  improved  index  are 
also  additions. — The  pleasing  task  of  rearing  upon  this 
solid  basis  the  superstructure  of  modern  law  is  left  to 
the  industry  and  ingenuity  of  the  student,  —  an  employ- 
ment which  has  made  many  an  eminent  and  successful 
lawyer,  and  will  doubtless  make  many  more. 

5,  Lincoln  s  Inn, 
I'J  March,  1830. 
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THE  LIFE 


OF 


SIR  THOMAS  LITTLETON,  Knight. 

OXE  OF   THE  JUDGES  OF  THE  COURT  OF  COMMON  PLEAS   IN  THE 

REIGN  OF  EDWARD  IV.,  A.  D.  1467. 


Few  particulars  have  reached  us  concerning  the  author 
of  the  ensuing  Treatise  on  Estates  and  Tenures.  He 
lived  in  times  of  great  civil  commotion,  but  it  does  not 
appear  that  he  took  any  decided  part  in  the  violent 
politics  which  then  agitated  the  kingdom.  This  may 
account  for  the  paucity  of  facts  recorded  of  his  life  and 
character.  He  was  born  at  the  beginning  of  the  1 5th 
century,  and  died  about  the  year  1481,  his  exact  age  not 
being  known.  He  was  buried  in  the  cathedral  church  at 
Worcester,  where  a  monument  of  his  own  device  was 
erected  to  his  memory.  This  monument  consisted  of  a 
fair  tomb  of  marble,  which  he  caused  to  be  finished  in 
his  lifetime;  displaying  a  portraiture  of  himself  in  a 
kneeling  posture,  ejaculating  an  impressive  prayer, — 
"  O  Son  of  God  have  mercy  upon  mey  As  the  tomb  was 
completed   in   his   lifetime  his  age  is   not  added,  and 
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nothing  therefore  can  be  said  as  to  the  exact  period  of 
his  birth. 

It  appears,  however,  that  he  was  descended  from  a 
family  of  great  antiquity  in  the  counties  of  Salop  and 
Worcester.  Thomas  Littleton  was  settled  at  South  Lit- 
tleton, in  the  county  of  Worcester,  in  the  reign  of  Hen.  3. 
1270;  his  grandson,  Thomas  Littleton,  married  the  only 
daughter  and  heiress  at  law  of  Richard  Quarterman,  with 
whom  he  received  a  considerable  landed  estate.  The 
issue  of  this  marriage  was  an  only  daughter,  Elizabeth, 
the  mother  of  our  Author.  She  married  Thomas  West- 
cote  Esq.,  a  gentlemen  of  good  descent,  who  held  an 
honourable  post  in  the  court  of  Hen.  6.  By  settlement 
on  her  marriage  the  estates,  both  of  her  father  and 
mother,  were  entailed  on  the  issue  of  the  marriage,  who, 
it  was  stipulated,  should  bear  the  name  and  arms  of  her 
paternal  ancestors,  the  Littletons.  There  was  issue  of 
this  marriage  four  sons,  Thomas,  Nicholas,  Edmund, 
and  Guy,  and  four  daughters,  who,  to  use  the  words  of 
Lord  Coke,  "  spread  themselves  abroad  by  honourable 
matches  with  many  ancient  families." 

The  eldest  son,  Thomas,  the  subject  of  this  memoir, 
was  designed  for  the  bar,  and  in  due  course  was  entered 
of  the  Inner  Temple,  where  he  became  a  reader  or 
lecturer  ;  and  by  the  influence  of  his  fathei",  then  in  the 
court  of  Hen;  6.  obtained  the  stewardship  of  the  king's 
household  ;  in  virtue  of  which  office  he  sat  as  Judge  in 
the  Palace  Court  of  Westminster, — a'  court  then  of 
much  more  consequence  and  resort  than  at  present, 
and  where  we  may  suppose  the  Judge  was  usually 
of  the  degree  of  the  Coif.  That  Littletcm  was  at  this 
time  a  Serjeant  may  fairly  be  inferred,  from  the  circum- 
stance of  his  soon  afterwards  being  made  King's  Serjeant, 


LIPE   OF    LITTLETON.  XI 

which  shows  that   he  had  been  a  Serjeant  some  time 
before. 

On  the  13th  of  May  1455,  he  was  appointed  one  of 
the  justices  in  Eyre,  and  rode  the  Northern  circuit, — 
a  province  entirely  devoted  to  the  reigning  house  of  Lan- 
caster, which  party  Littleton  espoused.  At  this  time 
the  military  part  of  feudal  tenures  was  grown  into  dis- 
use ;  but  in  other  respects  the  cumbrous  forms  of  real 
actions,  and  all  the  technical  learning  of  knight's* service, 
escuage,  frankalmoign,  villeinage,  reliefs,  wardships,  at- 
tornments, warranties,  and  other  feudal  incidents,  were 
in  full  force  and  vigour.  Wills,  so  fruitful  a  source  of 
litigation  at  the  present  day,  were  not  then  allowed  of 
lands,  and  the  present  doctrine  of  uses  and  trusts  had 
not  been  introduced,  nor  had  feigned  recoveries  been 
fully  acknowledged  as  a  common  assurance;  conse- 
quently the  present  modes  of  conveyancing  were  alto- 
gether unknown.  The  only  thing  in  common  with  that 
day  and  this,  is  the  doctrine  of  Estates,  which  has  con- 
tinued with  little  variation  from  the  first  introduction  of 
teuds  to  the  present  time. 

While  our  Author  was  on  his  first  circuit  the  fatal 
quarrel  between  the  two  contending  houses  of  York  and 
Lancaster  broke  out  into  open  hostilities,  which  lasted 
with  varying  success  for  a  period  of  near  thirty  years, 
until  in  fact  the  whole  ancient  nobility  by  whom  the 
quarrel  had  been  fomented  were  nearly  annihilated.  The 
Yorkists,  for  the  most  part,  had  the  advantage  in  these 
fierce  encounters;  and  in  1461  the  house  of  Lancaster 
was  formally  deposed.  On  that  occasion  a  bill  of  attain- 
der and  forfeiture  was  passed  against  the  weak  King 
Henry  6.  and  his  magnanimous  queen,  Margaret  of  An- 
jou,  together  with  their  more  conspicuous  adherents. 
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With  thedeclining  house  of  Lancaster,  Littleton  of  course 
lost  his  place ;  and  though  it  does  not  distinctly  appear 
that  he  was  included  in  the  long  list  of  proscriptions 
which  followed  the  downfall  of  his  unfortunate  prince ; 
yet  it  is  certain  that  he  did  not  altogether  escape  dis- 
grace ;  for  we  are  informed,  that  in  the  2d  year  of  the 
reign  of  Edw.  4.  he  received  his  pardon,  and  was  con- 
tinued in  his  post  as  justice  of  assize  for  the  northern  cir- 
cuit. On  the  King's  private  espousal  with  the  Lady  Eliza- 
beth Grey  in  1466,  the  Earl  of  Warwick,  who  had  long 
swayed  the  counsels  of  his  victorious  kinsman,  retired  in 
disgust,  and  a  complete  change  of  ministers  ensued; 
Littleton  on  this  occasion  was  appointed  one  of  the  judges 
of  the  Court  of  Common  Pleas,  and  he  maintained  him- 
self in  that  situation  with  great  prudence  and  dignity  for 
fifteen  years,  when  he  expired  in  a  ripe  old  age.  He 
was  one  of  the  judges  who  pronounced  sentence  in  the 
celebrated  Taltarum's  case,  which  gave  rise  to  the  use 
of  common  recoveries, — the  salutary  effects  of  which,  in 
removing  the  fetters  on  alienation,  have  long  been  felt 
and  acknowledged. 

Of  the  private  life  and  character  of  Littleton  nothing 
remains  at  this  day.  A  wretched  portrait  of  him  is  pre- 
fixed to  some  of  the  older  editions  of  his  Tenures,  which 
was  probably  taken  from  the  rude  effigy  on  his  tomb,  or 
the  family  escutcheons  in  the  churches  of  Frankley  and 
Hales  Owen.  He  married  Joan,  one  of  the  daughters 
and  co-heirs  of  William  Burley,  Esq,,  and  widow  of  Sir 
Philip  Chetwyn,  by  whom  he  had  three  sons,  William, 
Richard,  and  Thomas.  He  died  the  23d  day  of  August 
1481,  having  made  his  will  only  the  day  before  his  death, 
and  was  buried  in  the  cathedral  church  of  Worcester. 
William  succeeded  to  the  family  estates,  and  his  de- 
scendants have  since  been  ennobled,  first  by  the  style  of 
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Baron  Westcote,  of  Balamore  in  Ireland,  and  second,  by 
the  title  of  Lord  Littleton,  Baron  of  Frankley  in  the 
county  of  Worcester,  the  present  noble  Lord  being  the 
second  under  the  latter  title.  Littleton's  arms  (argent  a 
chevron  between  three  escalop  shells,  sable)  and  motto 
(tmg  Dieu  ung  Roy — one  God  and  one  King)  are  scrupu- 
lously preserved  by  the  family. 

To  his  second  son  Richard,  who  afterwards  became  a 

lawyer  of  great  eminence  in  the  reigns  of  Henry  7 .  and 

Henry  8.,  Littleton  left  the  affectionate  bequest  of  the 

ensuing  Treatise  on  Tenures — a  rich  inheritance,  also,  to 

every  Student  of  the  Law.    He  compiled  this  book  when 

a  judge,  after  the  14th  year  of  Edw.  4. ;  but  the  exact 

period  cannot  be  ascertained.     It  seems,  from  Sections 

291,  and  324.,  that  he  intended  writing  on  tenancies  by 

elegit  and  statute-merchant  and  staple,  which  not  being 

added,   induced  Lord  Coke  to  suppose  that  the  work 

was  prepared  only  a  short  period  before  his  death  and 

that  it  was  not  completely  finished  at  that  time.     It 

does  not  distinctly  appear  that  the  work  was  published 

in  Littleton's  lifetime,  but  it  was  publicly  sold  before 

his  death,  as  is  manifest  from  the  following  note  in  the 

first  page  of  the  written  copy  of  his  work,  now  deposited 

in  the  public  library  at  Cambridge,  Mm.  52  — "  This 

book  was  purchased  in  St.  Paul's  Church-yard,  London, 

27th  July,  20  Edw.  4.  (1480.)  for  10^.  6rf."     In  the  table 

of  contents   in   this   copy  no  mention  is  made  of  the 

chapters  supposed  to  be  omitted,  and  the  situation  of 

the  table  in  the  body  of  the  work  of  the  earlier  editions, 

precludes  the  possibility  of  its  being  prepared  by  any 

other  than  the  author's  hand. 

The  art  of  printing  was  introduced  in  England  about 
the  year  1475,  and  it  is  conjectured  that  the  first  edition 
of  Littleton  made  its  appearance  about  1481,  printed  by 
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Lettou  and  Machlinia ;  but,  as  was  common  in  the  in- 
fancy of  printing,  this  edition  is  without  date.  A  more 
beautiful  impression  was  produced  at  Rouen  or  Rohan, 
in  France,  by  R.  Pynson,  which  also  is  without  date ; 
but,  from  its  similarity  both  in  type  and  paper  to  Sta- 
tham's  Abridgment,  printed  at  the  same  place  for  the 
same  person,  it  is  probable  that  both  these  editions  were 
published  about  the  same  time.  They  are  both  written  in 
law  French,  and  run  on  continuously.  West,  the  author  of 
Symboliography,  who  lived  in  Lord  Coke's  time,  intro- 
duced the  sections,  without  much  attention  to  the  sense  or 
grammatical  reading  ;  but  these  sections  have  since  been 
retained  for  convenience  of  quotation.  Lord  Coke's 
edition  of  Littleton,  published  with  his  Commentary  in 
1628,  gave  the  present  English  translation,  which  was 
taken  exclusively  from  the  Rohan  edition  ; — Lord  Coke, 
as  it  should  seem,  not  being  then  aware  of  any  other 
earlier  edition.  This  translation  has  been  very  carefully 
corrected  by  the  edition  of  Lettou  and  Machlinia,  as 
also  by  those  of  Pynson  and  Redman,  from  which  cor- 
rected editions  the  present  has  been  prepared. 

Of  the  authority  of  Littleton — Lord  Coke  mentions  a 
memorable  instance  where  it  was  fully  acknowledged  by 
the  whole  Court  of  Common  Pleas.  His  words  are,  "  In 
the  reign  of  our  late  sovereign  lord  King  James  of  famous 
and  ever  blessed  memory,  it  came  in  question  upon  a 
demurrer  in  law,  whether  a  release  to  one  trespasser 
should  be  available  or  no  to  his  companion  ?  Sir  Henry 
Hobart,  that  honourable  judge  and  great  sage  of  the  law, 
and  those  reverend  and  learned  judges,  Warburton, 
Winch,  and  Nichols,  his  companions,  gave  judgment 
according  to  the  opinion  of  our  author,  and  openly  said, 
that  they  gave  such  great  reverence  to  Littleton,  that  they 
would  not  have  his  case  disputed  or  questioned."  Co.  Pref 
— ^The  merit  •  of  the  work  has  been  uniformly  ackno w- 
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ledged  and  warmly  applauded.  —  Lord  Guildford  made 
it  a  rule  never  to  let  a  year  pass  without  reading  it 
through — that,  however,  cannot  be  requisite  in  the  pre- 
sent day. — Lord  Coke  himself  calls  it  *'the  ornament 
of  the  common  law,  and  the  most  perfect  work  that  ever 
was  written  in  any  human  science,"  and  Sir  William 
Jones  has  added  his  meed  of  approbation  which  no  one 
will  think  partial  or  exaggerated ;  he  speaks  of  Littleton 
as  the  English  lawyers'  great  master,  and  pronounces 
his  work  at  once  luminous  in  method,  apposite  in  ex- 
ample, and  clear  and  manly  in  style. 

Besides  the  Treatise  on  Tenures,  "  A  Reading  on  the 
Statute  de  Donis "  is  attributed  to  Littleton ;  but  that 
work  was  never  published,  and  it  is  doubtful  if  it  be 
now  in  existence. 


•^*  During  the  progress  of  this  work  through  the  press,  a  very  curious 
and  useful  Commentary  on  the  Tenures  of  Littleton  has  been  presented  to 
the  profession,  edited  by  H.  Carey,  Esq.  of  Lincoln's  Inn,  Barrister  at 
Law.  It  is  supposed  to  have  been  written  prior  to  Lord  Coke's  Com- 
mentary, and  Mr.  Hargrave  considers  it  a  very  methodical  and  instructive 
work. 
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OF 


SIR  EDWARD  COKE,   Knight, 

LORD  CraEF  JUSTICE  OF  THE  COURT  OF   KING'S  BENCH  IN  THE 

REIGN  OF  JAMF^  I. 


Sir  Edward  Coke  was  bom  at  Mileham  in  Norfolk,  in 
the  year  1549.  At  the  age  of  ten  years  he  wa*  sent  to 
Norwich  free  school,  and  in  1567,  at  the  age  of  eighteen, 
he  was  entered  of  Trinity  College,  Cambridge,  where  he 
remained  four  years.  At  twenty-two  he  removed  to 
Clifford's  Inn,  and  a  year  after  (1572)  he  became  a  mem- 
ber of  the  Inner  Temple,  where  he  soon  acquired  the  re- 
putation of  great  shrewdness  and  penetration  by  the  dex- 
terity with  which  he  unravelled  a  complicated  case  con- 
cerning some  peculatioa  of  the  Cook. 

At  the  age  of  twenty-eight,  after  six  years'  probation  in 
the  Temple,  he  was  called  to  the  bar,  and  in  1578  made 
his  first  appearance  in  the  Court  of  King's  Bench  in  Lord 
Cromwell's  case  for  libel.  He  was  about  this  time  ap- 
pointed reader  or  lecturer  of  Lyon's  Inn,  where  an  excel- 
lent portrait  of  him  is  preserved.  His  father,  Robert 
Coke,  who  was  also  a  lawyer  of  good  repute,  and  who 
had  been  for  some  time  a  bencher  of  Lincoln's  Inn,  died 
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in  chambers  at  the  early  age  of  forty-seven,  while  his  son 
Edward  was  at  Norwich  school.  From  his  father  he 
could  of  course  derive  no  *' legal  lore,"  but  from  him  he 
inherited  a  very  ample  landed  estate,  which  no  doubt 
contributed  to  the  rapid  rise  he  afterwards  experienced. 
He  was  successively  chosen  recorder  of  Coventry,  Nor- 
wich, and  London,  the  latter  being  then  a  sure  stepping- 
stone  to  the  highest  honours  in  the  law. 

About  six  years  after  his  call  to  the  bar.  Sir  Edward 
married  Miss  Bridget  Paston,  a  descendant  of  Judge 
Paston,  who  sat  on  the  Bench  of  the  Common  Pleas  with 
the  subject  of  the  preceding  memoir.  With  this  lady  he 
received  a  portion  of  30,000/.  and  lived  with  her  in  great 
harmony  and  affection  for  many  years. 

The  labour  and  enthusiasm  with  which  he  conducted 
his  studies  attained  for  him  very  early  in  life  the  reputa- 
tion of  a  sound  and  trustworthy  lawyer,  and  the  talent 
and  research  which  he  brought  into  court  soon  placed  him 
among  the  most  eminent  practitioners  of  his  day.  He 
was  also  fortunate  enough  to  enjoy  in  early  life  the 
patronage  of  several  great  and  influential  characters, 
particularly  of  Archbishop  Whitgift,  and  Lord  Treasurer 
Burleigh,  who  threw  into  his  hands  most  of  the  crown 
cases  which  gave  strength  and  eclat  to  his  well-earned 
famed. 

In  June,  1592,  Thomas  Egerton,  Solicitor  General 
(afterwards  Lord  Ellesmere),  was  made  Attorney  General 
and  Coke  succeeded  him  in  the  office  of  Solicitor  Gene- 
ral, as  he  did  a  year  afterwards  in  the  office  of  Attorney 
General  when  Egerton  was  made  Master  of  the  Rolls. 
The  post  of  Solicitor  General  being  now  vacant,  Francis 
Bacon  (afterwards  the  celebrated  Loixi  Bacon  and  cor- 


LIFB    OP    COKB.  Xix 

rupt  Lord  Chancellor),  then  not  thirty  years  of  age, 
made  strenuous  efforts  through  his  friend  the  Earl  of 
Essex,  to  obtain  the  appointment,  but  his  ambition  was 
blighted,  and  he  attributed  his  failure  chiefly  to  the  inter- 
ference of  his  successful  rival  Coke,  who,  however,  just 
then  promoted,  could  have  had  little  influence  in  the 
nomination  of  a  successor. 

At  this  time  Queen  Elizabeth  was  engaged  in  two  ex- 
pensive military  and  naval  enterprizes  on  the  continent, 
to  support  which  she  was  obliged  to  call  a  parliament. 
Coke  was  returned  for  Norfolk,  and  was  unanimously 
elected  Speaker  of  the  House  of  Commons.  The  Queen's 
memorable  speech  on  this  occasion  shews  what  a  des- 
potic prince  expects  from  an  obsequious  parliament. 
She  granted  them  *'  liberty  of  speech,  but  they  should 
know  what  liberty  they  were  entitled  to,  not  a  liberty  for 
every  one  to  speak  what  he  pleased  or  what  came  upper- 
most in  his  brain ;  that  sort  of  licence  she  would  not  allow ; 
their  privilege  should  extend  no  further  than  a  liberty  of 
saying  aye,  or  no ;  and  she  enjoined  the  speaker,  if  he  per- 
ceived any  idle  heads  so  negligent  of  their  own  safety  as 
to  attempt  reforming  the  church  or  innovating  in  the  com- 
monwealth, that  he  should  refuse  the  bills  exhibited  for 
that  purpose,  till  they  were  examined  by  such  as  were 
fitter  to  consider  of  these  things,  and  could  better  judge 
of  them : " — language  which  the  Speaker  (if  we  may  judge 
from  his  conduct  in  subsequent  parliaments)  could  ill 
brook,  but  which  from  circumstances  he  then  found  himself 
obliged  to  submit  to.  His  elevated  situation,  however, 
was  far  from  enviable.  With  the  indefatigable  zeal  of 
the  puritans  on  the  one  hand,  and  the  reiterated  com- 
mands of  an  arbitrary  mistress  on  the  other,  it  required 
more  than  ordinary  caution  and  discernment  so  to  ma- 
nage his  conduct  as  to  escape  altogether  the  fury  of  the 
raging  elements  around  him.     After  an  angry  session  of 
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not  quite  two  months  the  parliament  was  hastily  dis- 
solved, and  the  Speaker  happily  relieved  from  the  critical 
eminence  of  his  high  office. 

The  death  of  Sir  Edward's  first  wife  took  place  soon 
after  his  appointment  to  the  office  of  Attorney  General, 
and  he  was  left  a  widower  with  ten  children  to  deplore 
the  loss  of  one  who  was  endeared  to  him  by  a  long 
course  of  conjugal  felicity  which  he  was  destined  never 
again  to  enjoy.  In  1598  he  married  Lady  Elizabeth 
Hatton,  daughter  of  the  famous  Lord  Treasurer  Burleigh, 
Earl  of  Essex,  and  relict  of  Sir  William  Hatton,  brother 
of  the  chancellor.  By  this  alliance  he  cemented  his  con- 
nection with  the  party  in  power,  and  acquired  for  a  time 
a  still  further  addition  of  influence  and  splendour.  But 
this  marriage  proved  as  unfortunate  as  the  first  had  been 
happy.  It  was  celebrated  in  a  private  house  late  in  the 
evening,  contrary  to  the  canons  of  the  church,  for  which 
the  parties  were  prosecuted  in  the  Ecclesiastical  Court. 
But  by  a  timely  submission  and  supplication. for  pardon, 
a  dispensation  was  procured,  and  they  were  absolved 
from  the  severe  penalties  which  awaited  them,  on  the 
extraordinary  pretence  of  ignorance  of  the  law.  Lady 
Elizabeth  Hatton  possessed  very  extensive  estates,  and  a 
large  personal  property,  which  was  for  the  most  part 
settled  to  her  separate  use,  and  she  always  used  the  name 
and  title  of  Lady  Elizabeth  Hatton,  and  could  never  be 
prevailed  on  to  bear  the  name  of  her  husband.  By  this 
marriage  Mr.  Coke  had  two  children,  but  unhappy 
differences  arising  between  him  and  his  wife,  the  lady 
betook  herself  and  children  to  a  separate  establishment, 
and  they  were  never  afterwards  reconciled. 

About  the  year  1600  the  Earl  of  Essex,  the  favourite 
alike  of  Queen  and  people,  fell  into  disgrace  by  his  mal 
administration  of  affairs  in  Ireland,  and  he  was  tried  be 
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fore  the  Privy  Council.  The  Attorney-General  Coke 
opened  the  case  against  him  with  much  virulence  and 
cruelty.  He  displayed,  in  the  strongest  colours,  all  the 
faults  committed  by  Essex,  and  exaggerated  the  indig- 
nity of  the  conditions  which  Tyrone  had  been  allowed  to 
propose ;  odious  and  abominable  conditions  (said  he) ; 
a  public  toleration  of  an  idolatrous  religion,  pardon  for 
himself  and  every  traitor  in  Ireland.  Essex,  however, 
(such  was  his  popularity)  was  only  deprived  of  his  office 
and  imprisoned  during  the  Queen's  pleasure,  and  if  he 
could  have  borne  his  confinement  with  patience  would 
probably  have  been  restored  to  favour ;  but  the  Queen 
was  cautious  and  slow  in  a  renewal  of  her  confidence, 
and  although  she  restored  him  to  liberty,  refused  to  rein- 
state him  in  his  full  credit  and  authority.  She  allowed 
him  to  retain  a  wine  monopoly  which  was  on  the  eve  of 
expiring,  but  when  he  requested  a  renewal  of  the  patent, 
she  was  advised  to  refuse,  and  even  added  in  a  con- 
temptuous style  that  "  an  ungovernable  beast  must  be 
stinted  in  his  provender/* 

This  rigour,  pushed  one  step  too  far,  proved  the  final 
ruin  of  this  young  nobleman,  and  was  the  source  of  infi- 
nite sorrow  and  vexation  to  the  Queen  herself.  Essex, 
who  had  with  great  difficulty  so  long  subdued  his  proud 
spirit,  and  whose  patience  was  now  exhausted,  imagin- 
ing that  the  Queen  was  entirely  inexorable,  burst  at 
once  all  restraints  of  submission  and  prudence,  and  en- 
tered with  avidity  into  every  treasonable  design  which  his 
enemies  had  prepared  to  entrap  him.  He  was  taken  in  a 
wild  project  to  instigate  the  City  to  seize  the  Queen  in  her 
palace ;  and  in  February  1601  he  and  the  Earl  of  South- 
ampton were  arraigned  before  their  peers  on  a  charge 
of  high  treason.  The  Attorney-General  conducted  the 
prosecution,  and  in  a  speech  abounding  in  malignant 
abuse  overwhelmed  the  prisoners  with  a  very  aggravated 
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case  of  ingratitude  and  crime.  Essex  entreated  leave  to 
defend  himself,  declaring  that  Coke  had  played  the 
orator,  and  had  abused  the  ear  of  the  Court  with  slan- 
ders; and  Southampton  exclaimed — *' Mr.  Attorney- 
General,  you  have  urged  the  matter  very  far,  and  you 
wrong  me  therein ;  my  blood  be  upon  your  head ! " 

The  guilt  of  the  prisoners,  however,  was  too  apparent 
to  admit  of  any  doubt,  and  they  were  sentenced  to  bear 
the  heaviest  penalty  the  law  can  inflict.  In  signing  the 
death-warrants  the  Queen  felt  many  compunctions  of 
tenderness  towards  one  whom  she  had  perhaps  once 
sincerely  loved.  But  what  chiefly  hardened  her  heart 
against  him,  was  his  supposed  obstinacy,  in  never  mak- 
ing, as  she  hourly  expected,  any  application  for  mercy. 
She  finally  gave  her  consent  to  his  execution,  which  was 
conducted  privately  in  the  Tower,  agreeably  to  his  own 
request.  Sir  Walter  Raleigh,  who  came  to  the  Tower  on 
purpose,  it  is  said,  to  witness  the  execution  of  his  rival, 
increased  much,  by  this  unworthy  action,  the  general 
hatred  under  which  he  laboured. 

Thus  ended  the  splendid,  yet  imprudent  career  of  the 
Earl  of  Essex,  at  the  very  early  age  of  thirty-four.  The 
Queen  survived  her  favourite  but  a  few  years :  and  it 
seems  agreed,  that  the  circumstances  attending  his  death 
hastened  her  own.  She  had  in  the  days  of  his  prosperity 
presented  him  with  a  ring,  in  token  of  her  affection, 
assuring  him,  that  into  whatever  disgrace  he  should  fall, 
if  he  sent  her  that  ring,  she  would  immediately  afford 
him  a  patient  hearing,  and  lend  a  favourable  ear  to  his 
apology.  Essex  reserved  this  precious  gift  to  the  last 
extremity ;  and  after  his  condemnation  he  resolved  to 
try  its  efficacy.  He  committed  the  ring  to  the  Countess 
of  Nottingham,  to  deliver  it  to  the  Queen.  The  Countess 
was  prevailed  on  by  her  husband  (the  mortal   enemy 
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of  Essex)  not  to  execute  the  commission;  and  Eliza- 
beth, who  still  expected  that  her  favourite  would  make 
this  last  appeal  to  her  tenderness,  and  who  ascribed  the 
neglect  of  it  to  his  invincible  obstinacy,  was,  after  much 
delay,  and  many  internal  compunctions,  pushed  by  re- 
sentment and  policy  to  sign  the  warrant  for  his  execu- 
tion. At  a  subsequent  period  the  Countess  of  Notting- 
hum,  affected  with  the  near  approach  of  death,  revealed 
the  secret  to  the  Queeii,  who  in  a  furious  passion  abso- 
lutely shook  the  dying  woman  in  her  bed,  crying,  '*  That 
God  might  pardon  her,  but  she  never  could.''  She  broke 
from  the  room,  and  thenceforth  resigned  herself  to  the 
deepest  and  most  incurable  melancholy,  which  termi- 
nated her  existence  on  the  24th  March  1603.* 

On  the  accession  of  James  1 .  CJoke  was  retained  in  his 
place  and  knighted.  In  November  following  he  was 
called  upon  to  prosecute  Sir  Walter  Raleigh  and  others 
for  treason.  The  exact  object  of  this  conspiracy  is 
still  involved  in  mystery,  and  the  conspirators  them- 
selves had  not  perhaps  formed  any  fixed  design,  so 
early  did  the  discovery  take  place.  It  appears  how- 
ever to  have  been  intended  to  oppose  the  proclamation 
of  King  James,  and  to  place  Arabella  Stuart  (a  descend- 
ant of  Henry  7.)  on  the  throne  in  his  stead.  Lords  Grey 
and  Cobham,  Sir  Walter  Raleigh  and  a  few  others  were 
the  principal  persons  accused.  Raleigh  was  brought  to 
trial  at  Winchester  on  the  17th  November  1603,  the  Court 
then  sitting  there,  on  account  of  a  general  sickness  in 
London.  Cobham  was  the  principal  witness  against 
him,  but  he  was  not  confronted  with  the  prisoner,  and 
his  evidence  he  first  retracted,  and  then  retracted  his 


•  Tlic  celebrated  ring  is  now  in  the  possession  of  W.  Sotheby,  Esq.,  late 
of  Bloomsbury-square. 

a  4 


Xxiw  LIFS  OP  COKE. 

retractation.     Upon  the  written  evidence  of  this  single 
witness,   without  any  concurring  testimony,  was  this 
highly  gifted  individual  convicted,  contrary  to  all  law, 
which  requires,  that  in  cases  of  treason  the  witnesses 
be  examined  in  the  prisoner's  presence.     Sir  Walter 
knew  that  if  he  could  once  get  Cobham  face  to  &ce,  his 
acquittal  was  certain ;  he  therefore  strenuously  pressed 
the  Court  for  a  viva  voce  examination,  which  Coke  as  re- 
solutely  opposed.    At  this  time  all  prosecutions  for  trea- 
son were  conducted  on  the  statute  of  Edw.  3.,  which, 
according  to   Lord   Chief  Justice  Anderson,  speaks  of 
those  who  imagine  a  treason ;    "  and  how,"  says  he, 
**  can  an  imagination  be  proved  by  honest  men,  when 
it  lies  only  in  the  secret  recesses  of  a  traitor  s  mind." 
A  prosecution  in  these  days  seldom  missed  its  aim  from 
any  defect  of  evidence,   or    indeed    from    any  other 
cause.     Against  the  weight  and  ability  of  the  crown 
lawyers  a  prisoner  had   nothing  to    oppose :    he  was 
allowed  no  counsel ;    and  if  he  prayed  the  Court  in 
their  humanity  to  see  that  the  indictment  was  suffi- 
cient, the  answer  was,  that  they  sat  there  not  to  give 
counsel,  but  to  judge.    Even  the  innocence  of  a  prisoner 
could  not  be  made  out ;  for  witnesses  were  not  to  be 
heard  against  the  Crown.    Juries  were  no  protection  to 
the  subject :  for  though  the  Court  might  perhaps  allow 
challenges  for  cause,  they  would  not  allow  a  prisoner 
to  make  one  peremptory  challenge.     No  one  was,  nor 
does  it  appear  how  any  body  could  possibly  be  acquitted 
under  such  a  course  of  proceedings,     A  trial  for  high 
treason  was  indeed,  in  those  days,  a  formal,  but  a  cer- 
tain, method  of  getting  rid  of  an  obnoxious  character* 

It  is  scarcely  possible  to  convey  an  idea  of  the  i*an- 
corous  abuse  which  the  intemperate  Attorney  gave  way 
to  on  this  occasion,  but  by  extracts  from  the  trial 
itself:  — 
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Attomey-GtmroL — I  shall  not  need,  my  lords,  to  speak  any 
thing  concerning  the  king»  nor  of  the  bounty  and  sweetness  of  his 
nature,  whose  thoughts  are  innocent,  whose  words  are  full  of 
wisdom  and  learning,  and  whose  works  are  full  of  honour ;  although 
it  be  a  true  saying,  nunquam  ninUs  quod  nunquam  satis.  But  to 
whom  do  you  bear  your  malice  ? —  to  the  children, 

Raleigh. — To  whom  speak  you  this  ?  You  tell  me  news  I  never 
heard  of. 

Attorney. —  Oh !  sir,  do  I  ?  I  will  prove  you  to  be  the  most 
notorious  traitor  that  ever  came  to  the  bar.  After  you  have  taken 
away  the  king,  you  would  alter  the  religion.  I  will  charge  you 
with  the  words. 

Raleigh. — Your  words  cannot  condemn  me ;  my  innocence  is  my 
defence. 

Attorney. — Nay  I  will  prove  all;  thou  art  a  monster,  thou  hast 
an  English  face,  but  a  Spanish  heart.    Now  you  must  have  money. 
Aremberg  was  no  sooner  in  England,  but  thou  incitedst  Cobham  to 
go  to  him,  and  to  deal  with  him  for  money  to  bestow  on  discon- 
tented persons,  to  raise  rebellion  in  the  kingdom. 
Raleigh. — Let  me  answer  for  myself. 
Attorney. — Thou  shalt  not. 
Raleigh. —  It  concemeth  my  life. 

Lord  ChiefuTustice  Popham. —  Sir  Walter  Raleigh,  Mr.  Attorney 
is  yet  but  in  the  general ;  but,  when  the  king's  counsel  have  given 
the  evidence  wholly,  you  shall  answer  every  particular. 

Raleigh. — I  will  wash  my  hands  of  the  indictment,  and  die  a 
true  man  to  the  king. 
Attorney. — You  are  the  most  absolute  traitor  that  ever  was. 
Raleigh. — Your  phrases  will  not  prove  it,  Mr.  Attorney. 
Attorney. — Cobham  writes  a  letter  to  my  Lord  Cecil,  and  com- 
mands Mellis,  his  man,  to  lay  it  in  a  Spanish  bible,  and  to  make 
as  if  he  found  it  by  chance.    This  was  after  he  had  intelligence 
with  this  viper  that  he  was  false. 

Lord  Cecil. — You  mean  a  letter  intended  to  me ;  I  never  had  it. 
Attorney. —  No,  my  Lord,  you  had  it  not.  You,  my  masters  of 
the  jury,  respect  not  the  wickedness  and  hatred  of  the  man;  respect 
his  cause.  If  he  be  guilty,  I  know  you  will  have  care  of  it,  for  the 
preservation  of  the  Idng,  the  ccntinuance  of  the  gospel  authorized, 
and  the  good  of  us  all. 

Raleigh. — I  do  not  hear  yet,  that  you  have  spoken  one  word 
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against  me ;  here  is  no  treason  of  mine  done.    If  my  Ix>rd  Cobham 
be  a  traitor,  what  is  that  to  me  ? 

Attorney,  All  that  he  did  was  by  thy  instigation,  thou  viper ; 
it  was  through  thee>  thou  traitor. 

Raleigh. —  It  becop^es  not  a  man  of  quality  and  virtue  to  call  me 
so;  but  I  take  comfort  in  it>  it  is  all  you  can  do. 

Attorney. — Have  I  angered  you  ? 

Raleigh, — I  am  in  ho  case  to  be  angry. 

Popham,  J. — Sir  Walter  Raleigh,  Mr.  Attorney  speaks  out  of  the 
ze^l  of  his  duty,  for  the  service  of  the  king,  and  you  for  your  life ; 
be  valiant  on  both  sides. 

Ralegh. — I  never  came  to  the  Lord  Cobham's  but  about  matters 
of  his  profit;  as  the  ordering  of  his  house,  paying  of  the  servants' 
board  wages  &c.  I  had  of  his,  when  I  was  examined,  iOOOL  worth 
of  jewels  for  a  purchase  ;  a  pearl  of  3000/.,  and  a  ring  worth  300/, 
If  he  had  had  a  fancy  to  run  away,  he  would  not  have  left  so  much 
to  have  purchased  a  lease  in  fee-farm.  I  saw  him  buy  300/.  worth 
of  books,  to  send  to  his  library  at  Canterbury,  and  a  cabinet  of  30/. 
to  give  to  Mr.  Attorney  for  drawing  the  conveyances ;  and  God  in 
Heaven  knows,  not  I,  whether  he  intended  to  travel  or  no.  But 
for  that  practice  with  Arabella,  or  letters  to  Aremberg  framed,  or 
any  discourse  with  him,  or  in  what  language  he  spake  unto  him ; 
if  I  knew  any  of  these  things,  I  would  absolutely  confess  the  in- 
dictment, and  acknowledge  myself  worthy  ten  thousand  deaths. 

Attorney. — Now  let  us  come  to  those  words  of  destroying  the 
king  and  his  cubs. 

Raleigh. — O  barbarous!  if  they,  like  unnatural  villains,  should 
use  these  words,  shall  I  be  charged  with  them  ?  I  will  not  hear  it ; 
I  was  never  any  plotter  with  them  against  my  country ;  I  was 
never  false  to  the  crown  of  England.  I  have  spent  4000/.  of  my 
own  against  the  Spanish  faction,  for  the  good  of  my  country.  Do 
you  bring  the  words  of  these  hellish  spiders,  Clark,  Watson,  and 
others  against  me  ? 

Attorney. — Thou  hast  a  Spanish  hearty  and  thyself  art  a  spider 
of  hell;  for  thou  confessest  the  king  to  be  a  most  sweet  and 
gracious  prince,  and  yet  hast  conspired  against  him. 

Pakigh. — If  truth  b^  constant*  and  constancy  be  in  truth,  why 
has  he  foresworn  what  he  has  said  ?  You  have  not  proved  any  one 
thing  against  me  by  direct  proofs,  but  all  by  circumstances. 

Attorney. —  Have  you  done  ?     ThcT  king  must  have  the  last. 
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Raleigh. — Nay,  Mr.  Attomeyy  he  which  speaks  for  his  life,  must 
■peak  last.  False  repetitions  and  mistakings  must  not  mar  my 
cause.  You  should  speak  secundum  alkga  et  probata,  I  appeal  to 
God  and  the  king  in  this  pointy  whether  Cobham's  accusaticm  be 
suflScient  to  condemn  me. 

Attorney. — The  king's  safety  and  your  clearing  cannot  agree.  I 
protest  before  Godi  1  never  knew  a  clearer  treason. 

Rakigh, —  I  never  had  intelligence  with  Cobham  since  I  came  to 
the  Tower. 

Attorney, — Go  to,  I  will  lay  thee  upon  thy  back,  for  the  most 
confident  traitor  that  ever  came  to  a  bar.  Why  should  you  take 
8000  crowns  for  a  peace  ? 

Lord^CedL — Be  not  so  impatient,  good  Mr.  Attorney^  give  him 
leave  to  speak. 

Attorney. —  If  I  may  not  be  patiently  heard,  you  will  encourage 
traitors,  and  discourage  us.  I.  am  the  king's  sworn  servant,  and 
most  speak  :  If  he  be  guilty^  he  is  a  traitor ;  if  not  deliver  him. 

Here  the  Attorney  sat  down  in  a  chafe,  and  would  speak  no 
more,  until  the  commissioners  urged  and  entreated  him.  After 
much  ado,  he  went  on  and  made  a  long  repetition  of  all  the 
evidence  for  the  direction  of  the  jury ;  and  at  the  repeating  of  some 
things.  Sir  Walter  Raleigh  interrupted  him,  and  said,  he  did  him 
wrong. 

Attorney. — Thou  art  the  most  vile  and  execrable  traitor  that 
ever  lived. 

Ralegh. — You  speak  indiscreetly,  barbarously,  and  uncivilly. 

Attorney. — I  want  words  sufficient  to  express    thy  viperous 

treasons. 

Raleigh. — - 1  think  you  want  words  indeed,  for  you  have  spoken 
one  thing  half  a  dozen  times. 

Attorney. — Thou  art  an  odious  fellow,  thy  name  is  hateful  to  all 
the  realm  of  England  for  thy  pride. 

Ral^h. —  It  will  go  near  to  prove  a  me^uring  cast  between  you 
and  me,  Mr.  Attorney. 

Attorn^. — Well,  I  will  now  make  it  appear  to  the  world,  that 
there  never  lived  a  viler  viper  upon  the  face  of  the  earth  than  thou. 

And  therewith  the  learned  attorney  drew  a  letter  from  his  pocket 
wherein  Raleigh  purports  to  council  Cobham  (after  some  scripture 
exhortation)  not  to  associate  with  preachers  as  Essex  did,  and  so 
betray  himself;  after  which  the  Attorney  continued : — 
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Attamt^. — Oh !  damnable  Atheist !  he  hath  learned  some  text  of 
acriptore  to  serve  his  own  purpose,  but  falsely  alleged.  He  councils 
him  not  to  be  councilled  by  preachers,  as  Essex  was :  he  died  the 
child  of  God,  God  honoured  him  at  his  death ;  thou  wert  by  when 
he  died.  Ei  lupus  et  iurpes  instant  fnorientibus  ursA.  He  died 
indeed  for  his  offence.  The  king  himself  spake  these  words ;  ''  He 
that  shall  say  Essex  died  not  for  treason  is  punishable.'' 

Raleigh, —  I  say  that  Cobham  is  a  base,  dishonourable  poor  soul. 

Attomeif, — Is  he  base?  I  return  it  into  thy  throat,  on  his  be- 
half: but  for  thee  he  had  been  a  good  subject. 

Lord'Ckirf^ustice. — I  perceive  you  are  not  so  clear  a  man  as 
yon  hare  protested  all  this  while ;  for  you  should  have  discovered 
these  matters  to  the  king. 

Upon  the  conclusion  of  the  evidence,  the  jury  retired  for  about  a 
quarter  of  an  hour  and  returned  a  verdict  of  Guilty ,  upon  which, 

The  Lor<I-CAf^/^aM/tce  proceeded : — Now  it  rests  with  me  to 
pronounce  the  judgment,  which  I  wish  you  had  not  been  this  day 
to  have  received  from  me :  for  if  the  fear  of  God  had  been  in  you 
answerable  to  your  other  great  parts,  you  might  have  lived  to  have 
been  a  singular  good  subject.  I  never  saw  the  like  trial,  and  I 
hope  I  shall  never  see  the  like  again.  But  since  you  have  been 
found  guilty  of  these  horrible  treasons,  the  judgment  of  this  court 
is,  that  you  shall  be  had  from  hence  to  the  place  whence  you  came, 
there  to  remain  until  the  day  of  execution ;  and  from  thence  you 
shall  be  drawn  upon  a  hurdle  through  the  open  streets,  to  the 
place  of  execution,  there  shall  be  hanged  and  cut  down  alive,  and 
your  body  shall  be  opened,  your  heart  and  bowels  plucked  out,  and 
your  privy  members  cut  off,  and  thrown  into  the  fire  before  your 
eyes ;  then  your  head  shall  be  struck  off  from  your  body,  and  your 
body  shall  be  divided  into  four  quarters,  to  be  disposed  of  at  the 
king's  pleasure.    And  God  have  mercy  upon  your  soul. 

Thus  ended  this  most  extraordinary  and  cruelly  con- 
ducted trial.  But  notwithstanding  the  dreadful  sen- 
tence recorded.  Sir  Walter  was  left  to  his  Majesty's 
mercy,  who,  appai'ently  convinced  of  the  iniquity  of  the 
conviction,  still  thought  the  prisoner  too  great  a  malcon- 
tent to  have  his  freedom,  and  yet  too  innocent  to  lose  his 
life.     Sir  Walter  was  therefore  confined  in  the  Tower, 
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but  permitted  to  enjoy  libera  custodia;  where  he  be- 
guiled his  imprisonment  in  literary  and  scientific  pur- 
suits. After  some  time  spent  in  close  companion- 
ship with  musty  records,  he  completed  his  "History 
of  the  World,"  a  book  which,  '*  for  the  exactness  of  its 
chronology,  singularity  of  its  contexture,  and  learning  of 
all  sorts,  should  rather  seem  to  be  the  work  of  an  age, 
than  the  production  of  a  single  individual  in  the  compass 
of  a  few  years,"  The  publisher,  however,  complained 
that  he  was  a  loser  by  the  sale,  whereupon  Sir  Walter 
threw  a  second  part  which  he  had  prepared  into  the 
fire. 

In  this  history  Sir  Walter  threw  out  certain  allusions 
to  a  gold  mine  in  Guiana,  on  the  southern  coasts  of 
America,  which,  in  his  travels  twenty  years  before,  he 
alleged  to  have  discovered ;  and  after  fourteen  years  con- 
finement in  the  Tower,  taking  advantage  of  the  cupidity 
of  the  times,  he  succeeded  in  convincing  the  people,  as 
also  the  Queen  and  Prince,  and  ultimately  the  wily 
King  James  himself,  of  the  truth  of  his  assertions,  and 
obtained  a  commission  for  an  expedition  to  Guiana  in 
search  of  this  hidden  treasure.  The  King  of  Spain,  how- 
ever, had  in  the  mean  time  taken  possession  of  Guiana, 
and  planted  a  small  colony  there  called  St.  Thomas ; 
which  Raleigh  unadvisedly  sacked  and  plundered,  but 
the  Spaniards  he  alleged  commenced  hostilities.  After 
a  fruitless  voyage  he  returned  to  an  incensed  court, 
and  was  immediately  arrested  and  brought  to  London, 
where  he  found  the  Spanish  Ambassador  crying  aloud 
for  veiigeance  on  the  destroyer  of  ^  the  rising  colony 
of  Guiana.  King  James  was  thus  involved  in  an  un- 
pleasant situation,  he  must  either  sacrifice  Raleigh  or 
encounter  the  charge  and  toil  of  a  war  with  Spain.  The 
choice  was  soon  made,  and  the  unfortunate  Sir  Walter, 
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at  near  eighty  years  of  age,  was  carried  to  the  scafiold — 
a  martyr  to  his  country  rather  than  a  traitor  to  his  king. 
Coke  must  certainly  be  acquitted  of  any  share  in  this 
execution;  but  his  intemperate  zeal  had  no  doubt  an 
intimidating  effect  on  the  jury  and  mainly  contributed 
to  the  verdict  of  condemnation  which  they  unhesitatingly 
returned.  It  was  thought  by  many  that  Sir  Walter's 
commission  which  enabled  him  to  exercise  martial  law 
on  a  considerable  body  of  his  majesty's  subjects,  was  in 
itself  so  incompatible  with  the  notion  of  a  condemned 
criminal,  that  it  amounted  to  a  pardon ;  and  certain  it  is 
that  this  act  of  apparent  injustice  and  cruelty  gave 
general  dissatisfaction  to  the  nation. 

The  next  important  occasion  which  called  forth  a  dis- 
play of  the  Attorney's  sagacity  in  unravelling  the  per- 
plexities of  a  dark  and  mysterious  case,  was  the  Gun- 
powder Treason,  upon  which  he  was  engaged  three-and- 
twenty  days  in  arranging  and  connecting  the  evidence. 
At  the  conclusion  of  his  able  speech  to  the  jury,  he 
craved  to  be  reminded  of  the  Lords  Commissioners  if  he 
had  forgot  any  thing  material.  Upon  which  Cecil,  then 
Earl  of  Salisbury,  said,  "  Mr.  Attorney,  I  do  assure  you, 
yon  have  done  very  well,  painfully  and  learnedly ;  the  evi- 
dence you  have  well  opened,  and  I  never  heard  so  much 
matter  better  compacted  or  made  more  intelligible  to  a 
jury." — The  principal  conspirators  pleaded  guilty,  and 
(Jarnet's  trial  was  the  only  one  on  which  the  learned 
Attorney  had  an  opportunity  of  displaying  his  learn- 
ing and  ingenuity;  this  he  did  with  more  temper 
and  suavity  than  on  former  occasions,  and  conse- 
quently commanded  more  general  attention  and  re- 
spect. His  speech  on  this  occasion,  which  is  given  at 
length  in  the  State  Trials,  is  considered  one  of  the  best 
he  ever  delivered. 


In  June,  1606,  Grawdy,  Chief  Justice  of  the  Common 
Pleas,  died,  and  Sir  Edward  now  mounted  the  Bench. 
The  day  after  his  appointment,  he  took  his  seat  as  Chief 
Justice,  and  was  attended  by  the  Society  of  the  Inner 
Temple,  who  indulged  themselves  in  the  evening,  as  was 
usual,  with  a  solemn  revel ;  and  this  perhaps  was  one  of 
the  last  occasions  on  which  a  mummery  of  that  kind  was 
performed.  The  chief  seat  in  the*  Common  Pleas  was  at 
this  time  much  more  beneficial  in  point  of  emolument 
than  that  in  the  King's  Bench.  It  was  also  less  subject 
to  the  influence  of  political  intrigues,  and  was  conse- 
quently more  steady  and  desirable  in  the  main.  In  this 
place  Sir  Edward  conducted  himself  with  much  pro- 
priety, there  being  perhaps  fewer  occasions  for  the  exer- 
cise of  his  forbearance  than  in  the  stormy  conflicts  he 
was  obliged  to  endure  as  Attorney-General. 

Sir  Edward  held  the  Chief- Justiceship  of  the  Common 
Pleas  about  seven  years,  when  (August,  1613)  Fleming, 
Chief  Justice  of  the  King's  Bench,  died.  By  this  time 
Bacon  had  procured  the  post  of  Solicitor- General,  and 
was  one  of  the  Privy  Council :  he  was  on  terms  of  much 
intimacy  also  with  Villiers  the  prime  favourite  of  the 
King,  and  through  his  means  this  accomplished  politician 
obtained  access  to  the  royal  ear;  and  it  now  appears 
by  the  publication  of  his  letters,  that  to  mortify  his  rival 
Coke,  and  at  the  same  time  to  gratify  his  own  ambition, 
he  advised  in  a  memorial  which  he  drew  up,  that  Coke 
should  be  removed  to  the  King's  Bench,  Hobart,  Attor- 
ney-General, to  the  Common  Pleas,  and  that  he  himself 
should  be  made  Attorney-General.  This  advice  was 
adopted,  and  Sir  Edward  Coke  was,  on  the  25th  of  Oc- 
ber,  1613,  sworn  in  Chief  Justice  of  the  King's  Bench. 
It  was  one  object  of  Bacon  to  embroil  the  Chief  Justice 
with  political  questions,  well  knowing  his  inflexible  ad- 
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herence  to  the  law  would  render  his  conduct  obnoxious 
to  those  whom  he  opposed. 

The  Archbishop  of  Canterbury  was  at  this  time  at  the 
head  of  a  High  Commission  Court  for  the  administration 
of  ecclesiastical  affairs  and  the  punishment  of  spiritual 
delinquents.  Besides  the  power  of  fine  and  imprison- 
ment, this  Court  occasionally  indulged  in  the  unconstitu- 
tional use  of  the  rack  and  torture.  And  its  commitment 
of  Sir  William  Chancey  to  the  Fleet  for  adultery,  now 
raised  a  question  as  to  the  extent  of  its  jurisdiction.  Sir 
£dward  Coke  held  that  the  High  Commission  Court  had 
no  power  to  commit  on  suspicion,  and  its  power  to  im- 
prison in  any  case  he  also  allowed  to  be  impugned 
without  contradiction.  (See  12  Co,  19.)  This  gave  great 
umbrage  to  the  Archbishop,  and  highly  incensed  the 
church  party. 

With  the  Lord  Chancellor  Ellesmere  also.  Sir  Edward 
found  himself  entangled  in  an  unpleasant  dispute.  It  had 
always  been,  and  still  is  the  province  of  the  Chancery 
to  soften  the  rigour  of  the  common  law.  It  has  there- 
fore of  necessity,  power  to  modify  in  some  degree  the  ad- 
judications of  courts  of  law.  This  the  Chief- Justice  de- 
nied, and  hinted,  that  if  after  judgment  given  in  the  Court 
of  King's  Bench,  any  man  should  draw  that  judgment 
to  a  new  examination  in  any  other  court,  he  the  Chief 
Justice  would  speedily  regard  it.  The  Chancellor,  how- 
ever, was  held  justified  in  his  claim  of  jurisdiction  in  the 
Star  Chamber,  and  the  Chief  Justice  created  many  ene- 
mies by  the  dispute. 

With  the  King  himself,  the  Chief  Justice  had  also 
frequent  conflicts  on  the  policy  and  legality  of  court 
measures.  On  the  question  of  proclamations  which  King 
James  had  been  advised  were  equal  to  acts   of  par- 
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liament.  Lord  Coke  delivered  the  following  unanimous 
resolution  of  himself  and  brethi-en.  *'  The  king  by  his 
proclamation  cannot  create  any  offence  which  was  not  an 
offence  before ;  for  then  he  may  alter  the  law  of  the  land 
by  his  proclamation  in  a  high  point.  The  law  of  England 
is  divided  into  three  parts ;  common  law,  statute  law, 
and  custom ;  but  the  king's  proclamation  is  none  of 
them.  The  king  has  no  prerogative  but  that  which  the 
law  of  the  land  allows  him.  But  the  king,  for  prevention 
of  offences,  may,  by  proclamation,  admonish  his  subjects 
that  tliey  keep  the  laws  and  do  not  offend  them  upon 
punishment  to  be  inflicted  by  the  law  &c.  Lastly,  if 
the  offence  be  not  punishable  in  the  Star  Chamber,  the 
prohibition  of  it  by  proclamation  cannot  make  it  punish- 
able there:"  12  Coke,  76.  After  this  resolution,  procla- 
mations were  abandoned ;  but  the  king  still  claimed  the 
prerogative  in  his  next  speech  to  parliament. 

His  majesty  was  further  offended  at  Sir  Edward's  ob- 
stinate perseverance  in  doubts  concerning  the  royal  pre- 
rogative in  granting  commendams.  At  this  time  a  power 
was  claimed  by  the  crown  of  granting  vacant  benefices 
falling  into  its  hands  by  lapse  or  otherwise  in  cominendamy 
as  it  was  called,  or  in  augmentation  of  poor  livings.  This 
prerogative  had  been  generally  exercised  in  favour  of 
poor  bishopricks ;  and  now  it  occurred  that  a  living  in 
Norfolk  which  had  lapsed  to  the  crown,  was  granted  in 
commendam  to  the  bishop  of  Lichfield  and  Coventry. 
The  patron  of  the  advowson  sued  his  writ  against 
the  bishop ;  and,  among  other  important  points  of  law 
which  were  involved  in  the  discussion  of  the  case,  the 
right  of  the  sovereign  to  grant  commendams  was  called  in 
question.  The  king,  who  perhaps  anticipated  what 
would  happen,  had  ordered  Secretary  Winwood,  and  the 
Bishop  of  Winchester,   Dr.  Bilson,  to  attend  in  court 
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during  the  trial,  and  make  a  report  to  him  of  the  pro- 
ceedings.     However  the  bishop   alone  was  present  at 
the  hearing  of  the  cause,  and  he  gave  his  majesty  to 
understand  that  Serjeant  Chiborne,  who  argued  against 
the  commendamsy  had  maintained  several  positions  preju- 
dicial to  the  royal  prerogative;  among  others,  that  the 
king  had  only  power  to  grant  covimendanis  in  case  of 
necessity,  which  necessity  could  never,  in  fact,  exist, 
since  no  clerk  was  bound  to  keep  hospitality  above  his 
means.    On  the  receipt  of  this  information,  the  Attorney- 
General,  Bacon,  was  directed  to  acquaint  Sir  Edward 
Coke  that  it  was    the  king's  pleasure   that  all  further 
proceedings   in   the   cause   should  be   stayed    till    the 
judges  could  have  an  opportunity  of  conferring  with  His 
Majesty  on  the  subject.    At  Coke's  desire  a  similar  inti- 
mation was  officially  sent  to  all  the  other  judges,  and 
they  assembled  together  for  the  purpose  of  consulting  as 
to  the  course  they  should  pursue.     The  result  of  their 
deliberation  was  a  resolution  to  act  in  every  respect  as 
though  they  had  received  no  notice  to  suspend  the  pro- 
ceedings :  and  a  letter  was  despatched  to  James,  who 
waH  then  absent  from  London,  containing  a  firm  but  re- 
N|)ectful  remonstrance  against  the  command  that  had 
been  addressed  to  them,  together  with  their  reasons  for 
not  obeying  it. 

Shortly  after  this  correspondence  the  king  returned  to 
l^)ndon,  and  the  twelve  judges  were  immediately  sum- 
moned before  the  council  at  Whitehall  (June  6th,  1616) 
to  auHwer  for  their  conduct.  His  Majesty  himself  reca- 
pituliited  the  principal  circumstances  that  had  occurred, 
Mhd  (.'ommented  with  much  asperity  on  the  liberties  that 
hiul  luHtn  taken  with  his  prerogative;  observing  that  it  was 
M  iM»w  tliinn;,  and  very  indecent  and  unfit  for  subjects  todis- 
i/bi?y  llii)  king  H  commandment,  but  most  of  all  to  proceed 
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in  the  mean  time  and  to  return  to  him  a  bare  certificate ; 
whereas  they  ought  to  have  concluded  with  the  laying 
down  and  representing  their  reasons  modestly  to  His 
Majesty  why  they  should  proceed,  and  so  to  have  sub- 
mitted the  same  to  his  princely  judgment,  expecting  to 
hear  from  him  whether  they  had  given  him  satisfac- 
tion." Immediately  upon  this  declaration,  the  twelve 
judges  fell  on  their  knees  and  acknowledged  their  error 
as  to  the  form  of  the  letter,  for  which  they  craved  His 
Majesty's  gracious  favour  and  pardon ;  but  Sir  Ed- 
ward Coke  entered  into  a  defence  of  the  matter  of  it, 
showing  that  the  delay  required  would  have  been  a  delay 
of  justice ;  and  therefore  contrary  to  law  and  the  judge's 
oath.  After  some  little  altercation  between  the  At- 
torney-General and  the  Lord-Chief- Justice,  this  point 
was  referred  to  the  decision  of  Lord  EUesmere,  who  gave 
it  as  his  opinion  that  the  stay  which  had  been  required 
by  His  Majesty  was  not  against  the  law,  nor  the  judge's 
oath.  The  judges  were  then  severally  asked,  **  Whether  if, 
at  any  time,  in  a  case  depending  before  them.  His  Majesty 
conceived  it  to  concern  him  either  in  power  or  profit, 
and  thereupon  required  to  consult  with  them  and  that 
they  should  stay  proceedings  in  the  mean  time,  they 
ought  not  to  stay  accordingly  ?"  and  they  all,  with  the 
exception  of  the  Lord-Chief-Justice,  declared  that  they 
would.  But  Sir  Edward  Coke  contented  himself  with 
answering  that  *'  when  the  case  should  be  he  would  do 
that  which  should  be  fit  for  a  judge  to  do."  They  were 
then  permitted  to  proceed  in  the  cause,  which  was  finally 
decided  against  the  Bishop  of  Litchfield  and  Coventry. 

This  firm  and  resolute  conduct  of  the  Lord-Chief- 
Justice  gave  great  offence  to  his  Majesty,  and  it  is  sup- 
posed that  this  weak  monarch,  in  addition  to  his  other 
reasons  for  being  displeased  with  Coke,  had  conceived 
a  mean  jealousy  of  his  popularity.      It   was   evident, 
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indeed^  that  the  fearless  integrity  which  had  thwarted 
the  King's  views  was  the  principal  cause  of  that  popu- 
larity; and  the  circumstance  did  not  escape  the  at- 
tention of  James,  who  afterwards  remarked  that  Sir 
Edward  Coke  had  obtained  it  without  **  having  in  his 
nature  one  particle  of  those  things  which  are  popular  in 
men,  being  neither  civil,  nor  affable,  nor  magnificent/* 
He  had,  however,  taken  the  surest  means  to  acquire  the 
lasting  and  deserved  esteem  of  his  countrymen. 

One  of  the  last  judicial  acts  of  the  Chief  Justice  was 
the  trial  of  Mrs,  Turner  for  the  murder  of  Sir  Thomas 
Overbury,  and  what  would  be  rather  a  novelty  in  the 
present  day,  the  whole  conduct  of  the  prosecution  was 
committed  to  his  especial  charge  by  the  King — so  enor- 
mous appeared  the  crime,  and  so  established  was  the 
Judge's  fame  for  tracking  the  crooked  course  of  villany. 
The  labyrinth  of  guilt  he  carefully  unravelled,  and  pur- 
sued his  scrutiny  with  great  industry  and  severity  ;  even 
his  great  rival  Bacon,  then  Attorney  general,  paid  him 
many  high  compliments  on  the  efficacy  of  his  searching 
examinations.  It  is,  however,  lamentable  to  relate 
the  unbecoming  language  which  the  Chief  Justice  still 
thought  proper  to  indulge  in  against  the  prisoner. 
He  told  her  that  she  was  guilty  of  the  seven  deadly  sins, 
that  she  was  a  whore,  a  bawd,  a  sorcerer,  a  witch,  a 
papist,  a  felon,  and  a  murderer.  It  is  scarcely  necessary 
to  add  that  she  was  condemned  and  executed,  though 
the  prime  movers  of  the  murder,  the  Earl  and  Countess 
of  Somerset,  escaped  with  their  lives. 

The  declining  health  of  the  venerable  Lord  Chancellor 
EUesmere,  now  made  it  apparent  that  the  woolsack  would 
soon  be  without  an  occupant.  The  sharp-sighted  Bacon 
saw  in  the  profound  legal  attainments  of  his  rival,  the  only 
competitors.   The  credit  of  the  Chief  Justice  was  by  this 
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time  completely  undermined  at  court,  and  his  thwarting 
the  favourite  Villiers  in  his  endeavours  to  procure  the  re- 
version of  a  lucrative  situation  in  the  Court  of  King's 
Bench,  may  be  considered  as  completing  the  full  measure 
of  his  iniquity.  It  was  not  therefore,  difficult  to  procure 
his  removal.  Some  slight  pretext  was  however  necessary. 
He  was  accused  of  concealing  a  statute  of  12,000/.  due  to 
the  king  from  the  son  of  the  late  Lord  Chancellor  Hatton, 
of  speaking  irreverently  of  His  Majesty  in  court,  of  op- 
posing the  Attorney-General  (Bacon),  in  the  discharge 
of  his  duty,  of  assuming  the  style  of  Chief  Justicier 
of  England/  and  of  presuming  to  allow  his  coachman  to 
drive  him  bareheaded.  Upon  these  charges,  he  was  in 
November  1616  displaced,  but  no  impeachment  fol- 
lowed. In  the  ensuing  March,  Lord  EUesmere  died,  and 
Bacon  was  made  Lord  Keeper. 

At  the  time  of  his  discharge  Sir  Edward  Coke  was 
67  years  of  age,  but  by  great  temperance  and  regularity  he 
preserved  his  health  unimpaired,  and  lived  afterwards  to 
the  advanced  age  of  83.  He  had  been  ten  years  on  the 
bench^  and  by  his  opposition  to  court  measures  had 
rendered  himself  a  great  favourite  with  the  people;  a 
popularity  which  his  successor  Montagu  was  admo- 
nished to  forego.  The  remaining  sixteen  years  of  his  life 
were  actively  spent,  and  his  patriotic  exertions  in  the 
cause  of  freedom,  still  further  secured  to  him  the  love 
and  esteem  of  his  countrymen. 

Sir  Edward  was  anxious  for  a  renewal  of  the  king's 
favour,  and  therefore  projected  a  marriage  between  his 
youngest  daughter  by  Lady  Hatton,  and  John  Villiers, 
brother  of  the  favourite  Duke  of  Buckingham.  At  tliis 
proposal  Lady  Hatton  was  highly  offended,  and  refused 
her  consent  altogether  until  it  was  wrung  from  her  by  an 
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expression  of  his  majesty's  displeasure.  The  liberal 
settlements  proposed  by  Sir  Edward,  and  exacted  from 
his  lady,  hastened  on  the  match,  and  the  parties  were 
married  by  Michaelmas. 

The  eftect  of  this  union  was  the  restoration  of  Sir  Ed- 
ward to  the  council  table,  and  a  temporary  reconcilia- 
tion with  his  wife ;  but  it  appears  to  have  been  of  short 
continuance,  for  within  a  month  after.  Lady  Hatton  gave 
u  gmnd  entertainment  to  the  new-married  couple  at  her 
house  in  Ilutton  Garden,  at  which  the  King,  the  Duke  of 
Buckingham,  and  other  great  personages  were  present, 
but  the  father  of  the  bride  was  not  only  not  invited,  but 
cxpi\)s&ly  excluded. 

Sir  Kdwunl  lived  long  enough  to  prepare  an  impeach- 
uunit  u^uinst  his  formidable  rival  Bacon,  for  bribery  and 
iHUiuptiiUk.  uixm  which  he  was  convicted,  and  sentenced 
to  |my  u  thio  of  40,000/.,  and  to  be  imprisoned  in  the 
Tuwi»v  iluring  his  majesty's  pleasure.  This  sentence  the 
illMjyimiHHl  ccnirtier  survived  five  years,  but  the  brilliancy 
ul'  hiM  literary  productions  and  his  unrivalled  merits  as 
H   |khili»Mopher  have  eclipsed  the  weaker  points  of  his 

U\  Ulu  imiiiument  of  1621,  Sir  Edward  was  returned 
(in  tNki^Ulii  iw  Corn  wall,  in  which  to  use  the  words  of 
{  HuimUuIi  hi)  lu»i^  himself  with  the  truest  patriotism,  and 
MmuIU  \U\\i  uo  pi\K  laiuatioa  was  of  weight  against  par- 
ilrtMU^lU'  k^H*  thent^,  aiu)  other  liberal  expressions  he  was 
(UIMImUUhI  io  ihe  Tower^«  but  upcm  the  dissolution  iA 
M\\Us\\M\i    J^^HkU  after,    he   was   released,   and  retired 

'  I  Im*  H(<(\amvuV  t^lMMnA  l^>  ^^  w^^.  Uw  kkcbea^  and  oa  the  w»Ik  k  c^ 
'.(Hi  u* «»'  M*UuU  UwukH?4.  **  I'hiii  (4uA.\^  ^  iuiifj:  wiiated  a  Couk,'*  a  curious 
( '((((I  \\\\M\'\-  U  UmV'i  *^  ^^  ^J^^^*^'  ^^  ^Wu  biwu  pcunottnc^  4iifd  written 
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to  his  country  house  at  Stoke  Pogeys,  to  enjoy  the  resi- 
due of  his  days  free  from  the  turmoils  of  public  life. 

It  was  here,  in  the  75th  year  of  his  age,  that  he  em- 
ployed his  leisure  in  writing  the  ensuing  commentary  on 
the  treatise  of  Littleton,  which  was  first  published  in 
1G28,  a  work  replete  with  sound  and  useful  learning. 

In  March  1625,  King  James  died,  leaving  an  only  son 
Charles,  and  one  daughter  by  his  queen,  Anne  of  Den- 
mark. Charles,  in  the  25th  year  of  his  age  ascended 
the  throne  in  the  midst  of  a  violent  struggle  then  raging 
between  prerogative  and  liberty.  In  his  third  parlia- 
ment, the  venerable  subject  of  this  memoir  was  returned 
for  Buckingham,  and  his  strenuous  and  generous  efforts 
in  forcing  a  declaration  of  rights  were  warmly  applauded 
by  the  people  and  never  forgotten  by  the  court.  This 
famous  ordinance  commonly  known  as  The  Petition  of 
Rights  was  mainly  attained  by  the  animating  voice 
and  undaunted  resolution  of  Coke,  who  in  defiance  of 
threats  and  promises,  urged  on  the  measure  with  such 
address,  that  in  a  few  days  the  Lords  were  prevailed 
on  to  join  the  lower  House,  and  (he  petition  was  passed 
into  a  law. 

On  the  dissolution  of  this  parliament,  Sir  Edward  re- 
tired from  public  life,  but  his  unpopularity  at  court  fre- 
quently occasioned  him  great  disquiet.  A  little  before  his 
death  his  house  was  searched  for  seditious  correspond- 
ence, and  all  his  papers  and  manuscripts  seized  and  de- 
posited in  the  exchequer.  Among  the  documents  carried 
off  was  his  will,  which  was  never  afterwards  found. 

Sir  Edward  died  on  the  3rd  September  1633,  in  the 
83rd  year  of  his  age,   as  the  following  epitaph  from  his 
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monument  in  Titeshall  Church,  where  he  was  buried, 
will  more  fully  shew  :— 

Dedicated  to  the  Memory  of 

Sir  Edward  Coke,  Knight,  a  late  reverend  Judge, 

Bom  at  Mileham  in  this  County  of  Norff. 

Excellent  in  all  Learning  dirine  and  human,  That  for  his 

Owne,  This  for  his  Countrie's  good,  especially  in  the  Knowledge 

And  Practice  of  the  Municipal  Lawes  of  this  Kingdome, 

A  famous  Pleader,  a  sound  Counsellor. 

In  his  younger  Yeares  Recorder  of  the  Cities  of  Norwiche 

And  London,  next  Solicitor  Generall  to  Queene 

Elizabeth,  and  Speaker  of  the  Parliament  in  the  35 

Year  of  her  Reigne.     Afterwards  Attorney  General  to 

The  same  Queene,  as  also  to  her  Successor  King  James. 

To  both  a  faithfuU  Servant  for  their  Ma^.  for  their  Safetye. 

Dy  Kinge  James  constituted  Chief  Justice  of  bothe  Benches 

Successively.     In  both  a  Just,  in  both  an  Exemplary  Judge. 

One  of  his  Ma*^.  most  honorable  Privie  Counsel!.     As  also  of 

Counsell  to  Queene  Anne,  and  Chief  Justice  in  Eire 

Of  all  hir  Forests  Chases  and  Parkes. 

Recorder  of  the  Cittye  of  Coventrye,  and  High  Steward 

Of  the  Universitye  of  Cambridge,  whereof  he  was  sometime 

A  member  in  Trinitye  Colledge. 

He  had  two  Wives ;  By  Bridget  his  first  wife  (one  of  the 

Daughters  and  Coheires  of  John  Paston,   Esq.)  be  bad   Issue  Seaven 

Sonnes  and  Three  Daughters ;  And  by  the  Lady  Elizabeth  hb  second 

Wife  (One  of  the  Daughters  of  the  Right  Honorable  Thomas  late  Earle 

Of  Exeter)  he  had  Issue  Two  Daughters. 

A  chast  Husband,  a  provident  Father. 

He  crowned  his  pious  Life  with  as  pious  and 

Christian  Departure  at  Stoke  Poges  in  tiie 

County  of  Buckingham,  on  W^ednesdaye 

Tho  Third  Daye  of  September  in  the  Yeare  of 

Our  Uml  M.DCXXXIHL     And  of  his  age  LXXXUI. 

His  last  Wordes 
Thy  Kingtlom  come,  Thy  Will  be  done. 
I<iiiirur  Rondcr  to  live  so  that  thoo  mayst  so  die. 

Hir  lidwurcl  ('ttko  wus  git\ed  with  the  advantages  of  a 
lilM*  |H>iMMi  uimI  (MMUiuumiin}(  ap^^earance.    The  bust  of 
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him  which  is  preserved  in  the  library  at  Trinity  College, 
Cambridge,  and  the  portrait  which  hangs  in  the  hall  of 
Lyon's  Inn,  represent  him  as  having  handsome  and  regu- 
lar features,  with  a  gravity  of  countenance  to  which  the 
costume  of  his  time,  and  particularly  the  long  pointed 
beard,  did  not  a  little  contribute.  He  was  at  all  times 
particularly  attentive  to  his  apparel  and  general  personal 
appearance,  holding  it  for  a  maxim  that  the  exterior 
neatness  of  the  body  ought  to  be  emblematic  of  the  in- 
ward purity  of  the  heart. 

The  patriotism  and  independence  of  Sir  Edward  Coke, 
says  a  contemporary  writer,  must  ever  be  considered  as 
the  brightest  feature  in  his  character.     It  is  as  a  patriot 
alone  that  he  stands  superior  to  his  great  contemporary 
Bacon,  with  whom  throughout  the  greater  part  of  his 
professional  career  he  was  placed  in  constant  competi- 
tion.    Both  had  embraced  the   same   profession,  both 
prosecuted  it  with  ardour  and  success;   one  attaining 
the  highest,  the  other  the  second  dignity  it  can  confer ; 
and  both  lived  to  experience  the  instability  of  the  prefer- 
ment they  had  struggled  so  hard  to  acquire.     But  the 
causes  which  produced  the  downfall  of  these  illustrious 
persons  were  widely  diiferent^,  and  he  whose  integrity 
was  unimpeached  rose  highest  in  public  estimation  after 
his  disgrace  at  court ;  while  all  the  brilliant  qualities  of 
his  rival,  when  sullied  by  corruption,  failed  to  procure 
him  the  consideration  and  esteem  that  to  a  generous 
mind  form  the  most  gratifying  reward  of  every  exertion. 
As  a  practical  lawyer.  Coke  was  undoubtedly  without  an 
equal.     All  the  abstruse  learning  of  the  common  law,  the 
subtle  niceties  of  pleading,  and  the  voluminous  enact- 
ments of  the  statute-book,  were  treasured  in  his  memory; 
and  from  this  copious  repertory  he  could  always  draw 
wherewithal  to  supply  the  emergencies  of  a  particular 
case. 
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The  regular  life  which    Sir  Edward  Coke   observed, 
kept  him  in  vigorous  health  to  the  last.     He  seldom  slept 
more  than  six  hours,  and  usually  rose  at  three  in  the 
morning.     He  was  no  friend  to  medicine,  and  was  wont 
to  give  God  solemn  thanks  that  he  never  gave  his  body 
to  physic,  his  heart  to  cruelty,  nor  his  hand  to  corrup- 
tion.    He  was  very  frugal  in  his  expenditure,  and  as  his 
income  was  large  he  left  a  good  inheritance  to  his  family. 
He  was  ardently  attached  to  his  profession,  and  one  may 
suppose  from  the  extent,  variety,  and  depth  of  reseai'ch 
displayed  in  his  numerous  publications,  that  he  was  a 
slave  to  his  studies  ;   but  with  method  in  his  labour,  and 
perseverance  in  his  work,  he  has  shewn  what  temperance 
and  assiduity  combined  may  accomplish.     Of  the  com- 
mon law  he  was  a  great  admirer,  and  when  a  statesman 
one  day  intimated  that  he  meant  to  consult  him  on  a  point 
of  law:  "  If  it  be  common  law,"  said  Coke,  "  I  should 
be  ashamed  if  I  could  not  give  you  a  ready  answer ;  but 
if  it  be  statute  law,  I  should  be  equally  ashamed  if  I 
answered  you  immediately."     This  statesman  was  Arch- 
bishop Abbot,  who  while  hunting  in  the  park,  most  un- 
happily killed  a  man  with  his  cross-bow.     Lord  Coke  was 
asked  on  the  event  being  mentioned  to  him  (he  was  play- 
ing at  bowls  at  the  time)  whether  a  bishop  might  hunt  in 
a  park  by  the  laws  of  the  realm? — He  answered,  that 
it  was  clear  he  might,  for  there  was  an  old  law  which 
required  of  bishops  when  they  died  to  leave  their  pack 
of  hounds  to  the  King's  free  use  and  disposal. 

Bacon's  character  of  Coke  is  perhaps  applicable  in 
some  degree  to  all  great  lawyers.  In  a  remonstrance 
addressed  to  the  Chief  Justice  while  under  censure, 
which  is  undoubtedly  Bacon's  production,  he  says, 
**  You  cloy  your  auditory  when  you  would  be  observed ; 
speech  must  be  either  sweet  or  short.  You  converse 
with  books,  not  men,  and  books  especially  human  ;  and 
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have  no  excellent  choice  with  men,  who  are  the  best 
books ;  for  a  man  of  action  and  employment  you  seldom 
converse  with,  and  then  but  with  your  underlings." — 
This  from  an  eye  witness  was  perhaps  a  just  though  a 
severe  criticism.  But  in  his  general  character  Coke  is 
uniformly  spoken  of  as  a  man  of  great  prudence  and 
learning,  and  of  a  pious  and  virtuous  life.  The  depth  of  his 
knowledge  and  the  wisdom  of  his  judgments  have  never 
been  disputed,  and  he  must  be  regarded  by  all  as  a  sound, 
constitutional,  and  upright  judge,  notwithstanding  the  ob- 
liquity of  his  manners  and  the  austerity  of  his  deportment. 

His  works  consist  of  Institutes  of  the  Laws  of  England 
in  three  parts,  of  which  the  Commentary  on  Littleton  is 
the  first ;  and  Reports  of  Cases  in  the  King's  Bench,  now 
collected  in  six  volumes,  together  with  some  few  other 
smaller  productions,  but  all  of  equal  note.  He  has 
found  an  able  biographer  in  Mr.  Woolrych,  whose  recent 
"Life  of  Sir  Edward  Coke"  has  set  the  character  of  the 
Chief  Justice  in  a  fairer  light  than  it  has  hitherto  been 
placed  in.  In  Fuller's  Worthies  also  will  be  found 
many  particulars  concerning  this  great  Judge,  and  his  life 
in  the  Biographia  Britannica,  as  also  that  in  the  biographi- 
cal department  of  the  Library  of  Useful  Knowledge,  are 
spirited  productions. 


LORD    COKE'S    PREFACE. 


We  have  formerly  written,  that  this  book  is  the  orna- 
ment of  the  common  law,  and  the  most  perfect  work  of 
its  kind,  and  there  never  was  any  learned  man  in  the 
law,  that  understood  our  author,  but  concurred  with  me 
in  this  commendation.  And  albeit  our  author  in  his 
Three  Books  cites  not  many  authorities,  yet  he  holds  no 
opinion  but  what  is  approved  by  these  two  faithful  wit- 
nesses, authority  and  reason.  We  have  known  many 
of  his  cases  drawn  in  question,  but  never  could  find  any 
judgment  given  against  them,  which  we  cannot  affirm  of 
any  other  book  in  our  law. 

We  have  in  these  Institutes  endeavoured  to  open  the 
true  sense  of  each  particular  case,  and  the  extent  of  the 
same,  either  in  express  words  or  by  implication;  and 
where  any  position  is  altered  by  act  of  parliament,  we 
have  endeavoured  to  observe  the  same  and  wherein  the 
alteration  consists.  And  we  have  by  comparison  of  the 
late  and  modern  impressions  of  the  text  with  the  original 
print,  vindicated  our  author  from  two  injuries:  First, 
from  divers  corruptions  in  the  late  and  modern  prints, 
and.  Secondly,  from  all   additions  and  encroachments 
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upon  him,  that  nothing  might  appear  in  this  work  but  his 
own. 

Our  hope  is,  that  the  young  student,  who  meeting 
with  difficult  terms  and  matter  was  at  first  discouraged, 
may,  by  reading  these  Institutes,  have  the  difficulty  and 
darkness  both  of  the  matter  and  terms  of  art,  facilitated 
and  explained,  to  the  end  he  may  proceed  in  his  study 
cheerfully  and  with  delight ;  and  therefore  I  have  termed 
them  Institutes,  because  my  desire  is,  they  should  insti- 
tute and  instruct  the  studious,  and  guide  him  in  a  ready 
way  to  the  knowledge  of  the  laws  of  England. 

This  Part  we  have  (not  without  precedent)  published 
in  English,  to  the  end  that  the  nobility  and  gentry  of  this 
realm,  who  may  be  pleased  to  read  him  and  these  Insti- 
tutes, may  understand  the  language  wherein  they  are 
written.  And  I  cannot  conjecture  that  the  general  com- 
municating of  these  laws  in  the  English  tongue  can  work 
any  inconvenience,  but  introduce  great  profit,  seeing 
that  Ignorant ia  juris  non  cvcusat.  Et  neminem  oportet 
esse  sapientiorem  legibus,  No  man  ought  to  be  wiser  than 
the  law.  And  true  it  is,  that  our  books  of  reports  and 
statutes  in  ancient  times  were  written  in  such  French  as 
in  those  times  was  commonly  spoken  and  written  by  the 
French  themselves.  But  this  kind  of  French  that  our 
author  has  used,  is  most  commonly  written  and  read, 
and  very  rarely  spoken,  and  therefore  cannot  be  either 
pure,  or  well  pronounced.  But  it  should  be  remem- 
bered that  by  long  custom  many  ancient  terms  and 
words  drawn  from  the  French  are  grown  to  be  terms  of 
art,  and  are  so  apt  and  significant  to  express  the  true 
sense  of  the  laws,  and  are  so  woven  in  the  laws  them- 
selves, that  it  is  in  a  manner  impossible  to  change  them, 
neither  ought  legal  terms  to  be  changed.  In  school  di- 
vinity you  meet  with  a  whole  army  of  words,  which  can- 
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not  defend  themselves  in  hello  gt^ammaiicaliy  and  yet  are 
more  significant,  compendious,  and  effectual  to  express 
the  true  sense  of  the  matter,  than  if  they  were  expressed 
in  pure  Latin. 

This  work  we  have  called,  "  The  First  Part  of  the  In- 
stitutes," for  two  causes :  First,  because  our  author  is  the 
first  book  that  the  student  takes  in  hand.  Secondly,  be- 
cause I  have  other  Institutes  not  yet  published,  viz.  The 
Second  Part,  being  a  Commentary  upon  the  statute  of 
Magna  Charta,  Westm.  1.  and  other  old  statutes.  The 
Third  Part  treats  of  criminal  causes  and  pleas  of  the 
crown :  which  Three  Parts  we  have  by  the  goodness  of 
Almighty  God  already  finished.  The  Fourth  Part  we 
have  purposed  to  be  of  the  jurisdiction  of  courts :  but 
hereof  we  have  only  collected  some  materials  towards 
the  raising  of  so  great  and  honourable  a  building.  We 
have  now,  by  the  goodness  and  assistance  of  Almighty 
God,  brought  this  twelfth  work  to  an  end :  in  the  Eleven 
Books  of  our  Reports  we  have  related  the  opinions  and 
judgments  of  others  ;  but  herein  we  have  set  down  our 
own. 

Before  I  entered  into  any  of  these  Parts  of  our  Insti- 
tutes, I,  acknowledging  my  own  weakness  and  want  of 
judgment  to  undertake  so  great  works,  directed  my 
humble  suit  and  prayer  to  the  Author  of  all  goodness 
and  wisdom,  out  of  the  Book  of  Wisdom ;  Pater  et  Deus 
miser icordine,  da  mihi  sedium  tuarum  assist ricem  Sapient iam  ! 
AUtte  earn  de  ccelis  Sanctis  tuis  et  ci  sede  magnitudinis  tuce,  ut 
mecum  sit  et  mecum  laborety  ut  sciam  quid  acceptum  sit  apud 
te!  '*  O  Father  and  God  of  mercy,  give  me  wisdom,  the 
assistant  of  thy  seats !  O  send  her  out  of  thy  holy  hea- 
vens, and  from  the  seat  of  thy  greatness,  that  she  may  be 
present  with  me,  and  labour  with  me,  that  I  may  know 
what  is  pleasing  unto  thee ! "     Amen. 


xlviii  cokb's  preface. 

Our  author  dealt  only  with  estates  and  tenures.  I  have 
added  somewhat  concerning  estates  by  force  of  certain 
statutes,  as  of  statute-merchant,  statute-staple,  and  elegity 
(whereof  our  author  intended  to  have  written)  and  like- 
wise of  executors  to  whom  lands  are  devised  for  payment 
of  debts,  and  the  like.  And  once  for  all  I  desire  the 
learned  reader  will  not  conceive  any  opinion  against  this 
painful  and  large  volume,  until  he  shall  have  advisedly 
read  over  the  whole,  and  diligently  searched  out,  and 
well  considered  of  the  several  authorities,  proofs  and 
reasons  which  we  have  cited  and  set  down  for  warrant 
and  confirmation  of  our  opinions  throughout  this  whole 
work.* 

My  advice  to  the  student  is,  that  before  he  read  any 
part  of  our  Commentaries  upon  any  Section,  that  first 
he  read  again  and  again  our  author  himself  in  that  Sec- 
tion, and  do  his  best  endeavours,  first  of  himself,  and 
then  by  conference  with  others,  (which  is  the  life  of 
study)  to  understand  it,  and  then  to  read  our  Commen- 
tary thereupon,  and  no  more  at  any  one  time  than  he  is 
able  with  a  delight  to  bear  away,  and  after  to  meditate 
thereon,  which  is  the  life  of  reading.  And  albeit  the 
reader  shall  not  in  any  one  day  (do  what  he  can)  reach 
to  the  meaning  of  our  author,  or  of  our  Commentaries, 
yet  let  him  be  no  way  discouraged,  but  proceed ;  for  on 
some  other  day,  in  some  other  place,  that  doubt  will  be 
cleared. 


*  The  margins  of  all  the  editions  of  Lord  Coke's  works  are  crowded 
with  authorities  from  the  Year  Books,  and  the  text  writers  of  his  day. 
These  have  been  omitted  in  the  present  edition,  because  of  their  uselessncss 
in  study,  and  the  difficulty  of  following  them,  as  also  from  the  scarceness 
of  the  authorities  referred  to. 
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CHAPTER  I.     Section  1. 

FEE-SIMPLE. 

Tenant  in  fee-Hmpk  is  he  who  has  lands  or  tenements  to  hold  TenMt  in  fee 
io  kim  and  his  heirs  for  ever.  Therefore^  if  a  man  purchase  lands  r\  ^i 
or  tenements  infee-simple^  it  behoves  him  to  have  these  words  in  his 
purchase.  To  have  and  to  hold  to  him  and  his  heirs:  for  it  is  these 
wordM  (his  heirs)  that  make  the  estate  of  inheritance.  If  a  man 
^mrchase  lands  by  these  words.  To  have  and  to  told  to  him  for 
ever;  or  by  these  words.  To  have  and  to  hold  to  him  and  his 
assigns  for  ever :  in  these  cases  he  hath  but  an  estate  for  term  of 
life,  for  thai  there  lack  the  words  (his  heirs),  which  words  only 
wuJte  an  estate  of  inlieritance  in  all  feoffments  and  grants. 

Tenant  J]     In  latin,  tenens  is  derived  from  the  verb  teneoy  and  Ttnaut—iMan 
has  in   law  several  significations.      1.   It  signifies  the  estate  of  ""^^ 
the  teoani  in  the  land,      2.    It  signifies  the  tenure  or  service 
whereby  the  lands  or  tenements  are  holden.     All  lands  and  tene^ 
Bents  in  England  in  the  hands  of  subjects  are  holden  mediately  of 
inmediately  of  the  king,  and  therefore  the  owner  of  the  land  is        n^] 
called  a  tenant  because  he  holds  of  some  superior  lord  by  some 
lervice.     But  the  king  in  this  sense  cannot  be  said  to  be  a  tenant, 
because  he  has  no  superior  but  God  Almighty.     Of  the  several 
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estates  of  land  our  author  treats  in  his  first  book,  and  he  begins 
with  fee->ic^ple,  because  all  other  estates  are  derived  out  of  the 
same. 


r^  timfU  Fee-imple,]       Fee  legally  signifies  inheritance,  and   simple  is 

added  for  that  it  is  descendible  to  heirs  generally,  that  is,  simply 
without  restraint  to  heirs  of  the  body  or  the  like.  Of  fee-simple 
it  is  commonly  holden  that  there  be  three  kinds,  yiz.  fee-simple 
abfiolnte,  fee-simple  conditional,  and  fee-simple  qualified  or  base. 
Bat  the  more  genuine  and  apt  division  were  to  divide  fee,  that  is, 
inheritance,  into  three  parts,  viz.  simple  or  absolute,  conditional, 
and  qualified  or  base;  for  this  word  (simple)  properly  excludes 
both  conditions  and  limitations  that  defeat  or  abridge  the  fee. 
Hereby  it  appears  that  fee  in  legal  understanding  signifies  that 
the  land  belongs  to  us  and  our  heirs,  in  respect  whereof  the  owner 
is  said  to  be  seised  in  fee,  and  in  this  sense  the  king  even  may 
be  said  to  be  seised  in  fee.  Of  fee  in  the  first  sense  our  author 
treats  in  this  first  book,  and  as  it  is  taken  in  the  second  sense,  in 
his  second  book ;  and  of  the  third  you  shall  read  in  our  author. 
Sect.  13.  644,  645. 

ijtmds,  um€'  Lands  or  tenements^]      Here  it  is  to  be  observed,  that  a  man  may 

iiiamtuiB.  '  1^21^^  ^  fee-simple  in  three  kinds  of  hereditaments,  viz.  real,  per- 
[2^1  J  sonal,  and  mixt.  Real,  as  lands  and  tenements,  whereof  our  author 
heie  speaks.  Personal,  as  if  an  annuity  be  granted  to  a  man 
and  ^^  his  heirs,"  it  is  a  fee-simple  personal.  And  lastly,  heredita- 
ments may  be  mixt  both  of  the  realty  and  personalty.  As  when 
the  king  creates  an  Earl  of  such  a  county  or  other  place,  to  hold 
that  dignity  to  him  and  his  heirs,  this  dignity  is  personal,  and  also 
concerns  lands  and  tenements.  But  of  this  matter  more  shall  be 
said  in  the  next  chapter.     Sect.  14  and  15. 

Fuhy  right  j^  lawful  or  pure  inheritance^     Here  it  is  well  put  in  the  dis- 
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inguithed.  junctive  lawful  or  pure,  for  every  fee-simple  is  not  lawful.  A  dis- 
seisor, abator,  intruder,  usurper,  &c.  have  a  fee-simple,  but  it 
is  not  a  lawful  fee.  So  that  every  man  who  has  a  fee-simple, 
has  it  either  by  right  or  by  wrong.  If  by  right,  then  he  has 
it  either  by  purchase  or  descent.  If  by  wrong,  then  either  by 
disseisin,  intrusion,  abatement,  usurpation,  &c.  In  this  chapter 
Littleton  treats  only  of  a  lawful  fee-simple,  and  divides  the  same 
as  is  aforesaid. 
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Far  if  a  man  purchase.']  Persons  capable  of  purchase  are  of  two  ^^  "*^y  P«f - 
sorts,  natural  persons  created  of  God,  as  I.  S.  I.  N.  &c.  and  persons 
incorporate  or  politic  created  by  the  policy  of  man,  who  are  there- 
fore called  bodies  politic ;  and  these  be  of  two  sorts,  viz.  either 
sole,  or  aggregate  of  many :  again,  aggregate  of  many,  either  of  all 
persons  capable,  or  of  one  person  capable  and  the  rest  incapable  or 
dead  in  law,  as  in  the  Chapter  of  Discontinuance,  Sect.  655,  shall 
be  shewn.  Some  men  have  capacity  to  purchase,  but  not  ability 
to  hold  :  some,  capacity  to  purchase  and  ability  to  hold  or  not  at 
the  election  of  themselves  or  others :  some,  capacity  to  take  and  to 
hold:  some,  neither  capacity  to  take  nor  to  hold;  and  some,  are 
specially  disabled  to  take  some  particular  things. 

If  an  alien  christian  or  infidel  purchase  houses,  lands,  tenements.  Aliens. 
or  hereditaments,  to  him  and  his  heirs,  albeit  he  can  have  no  heirs,  L  J 
yet  he  is  of  capacity  to  take  a  fee-simple,  but  not  to  hold.  For 
upon  an  office  found,  the  king  shall  have  it  by  his  prerogative, 
of  whomsoever  the  land  is  holden.  And  so  it  is  if  an  alien 
purchases  land  and  dies,  the  law  casts  the  freehold  and  in- 
heritance upon  the  king.  If  an  alien  purchase  any  estate  of 
freehold  in  houses,  lands,  tenements,  or  hereditaments,  the  king 
upon  office  found  shall  have  them.  If  an  alien  be  made  a  denizen 
and  purchase  land,  and  die  without  issue,  the  lord  of  the  fee  shall 
have  the  escheat,  and  not  the  king.  But  as  to  a  lease  for  years, 
there  is  a  diversity  between  a  lease  for  years  of  a  house  for  the 
habitation  of  a  merchant  stranger  being  an  alien,  whose  king  is  in 
league  with  ours,  and  a  lease  for  years  of  lands,  meadows,  pastures, 
woods,  and  the  like.  For  if  he  take  a  lease  for  years  of  lands, 
meadows,  &c.  upon  office  found,  the  king  shall  have  it.  But  of  a 
house  for  habitation  he  may  take  a  lease  for  years  as  incident  to 
commerce ;  for  without  habitation  he  cannot  merchandize  or  trade. 
But  if  he  depart  or  relinquish  the  realm,  the  king  shall  have  the 
lease.  So  it  is,  if  he  die  possessed  thereof,  neither  his  executors  or 
administrators  shall  have  it,  but  the  king ;  for  he  had  it  only  for 
habitation  as  necessary  to  his  trade  or  traffic,  and  not  for  the  benefit 
of  his  executor  or  administrator.  But  if  the  alien  be  no  mer- 
chant, then  the  king  shall  have  the  lease  for  years,  albeit  it  were 
for  his  habitation ;  and  so  it  is  if  he  be  an  alien  enemy.  And  all 
this  was  resolved  by  the  judges  assembled  for  that  purpose  in 
the  case  of  Sir  James  Croft,  Pasch.  29.  of  the  reign  of  Queen 
Elizabeth. 
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Also  if  a  man  commit  felony,  and  after  purchase  lands,  and  after 
is  attainted^  he  had  capacity  to  purchase,  but  not  to  hold  it ;  for 
in  that  case  the  lord  of  the  fee  shall  have  the  escheat ;  and  if  a 
man  be  attainted  of  felony,  yet  he  has  capacity  to  purchase  to 
him  and  to  his  heirs,  albeit  he  can  have  no  heir,  but  he  cannot  hold 
it ;  for  in  that  case  the  king  shall  have  it  by  his  prerogative,  and 
not  the  lord  a  fee ;  for  a  man  attainted  hath  no  capacity  to  pur- 
chase (being  a  man  civiiUer  mortuus)  but  only  for  the  benefit  of  the 
king,  no  more  than  the  alien-nee  has. 


Corporation, 


Infants. 


Ltinatic, 


If  any  sole  corporation  or  aggregate  of  many,  either  ecclesiastical 
or  temporal  (for  the  veords  of  the  statute  of  mortmain,  7  Edw.  1. 
c.  2.  are  si  quis  religivsus  vel  alius)  purchase  lands  or  tenements  in 
fee,  they  have  capacity  to  take  but  not  to  retain  unless  they  have 
a  sufficient  license  in  that  behalf  ;  for  within  the  year  afler  the 
alienation  the  next  lord  of  the  fee  may  enter ;  and  if  he  do  not, 
then  the  next  immediate  loixl  to  have  half  a  year,  and  so  of  all  the 
mesne  lords,  up  to  the  king  v^ho  shall  have  the  land  so  aliened  for 
ever  in  default  of  the  other  lords ;  but  this  is  to  be  understood  of 
such  inheritances  as  may  be  holden.  Of  inheritances  which  are  not 
holden  of  any,  as  rent  charges,  commons,  and  the  like,  the  king 
shall  have  them  presently  by  a  favourable  interpretation  of  the 
statute.  But  an  annuity  granted  to  a  corporation  is  not  considered 
as  in  mortmain,  because  it  charges  the  person  only.  And  lands 
granted  to  a  corporation  are  said  to  be  in  mortmain,  because  the 
lands  are  as  to  the  superior  lords  dead  to  their  services,  for  by  an 
alienation  in  mortmain  they  lose  their  escheats  and  the  services  of 
their  knights,  also  the  feudal  incidents  of  wardship,  marriage,  re- 
liefs and  the  like ;  and  therefore  such  an  alienation  is  said  to  be  in 
mortmain  or  dead  hand,  for  that  a  dead  hand  yields  no  service. 

An  infant  or  minor  (and  all  are  such  who  are  under  the  age  of 
twenty-one  years)  has,  without  the  consent  of  any  other  person, 
capacity  to  purchase,  and  the  law  will  assume  that  such  purchase 
is  for  his  benefit,  but  at  his  full  age  he  may  either  agree  threunto 
and  perfect  it,  or  without  cause  to  be  alleged,  waive  or  disagree  to 
the  purchase ;  and  so  may  his  heirs  after  him,  if  he  agreed  not 
thereunto  after  his  full  age. 

A  man  of  non-sane  memory  may,  without  the  consent  of  any 
other,  purchase  lands,  and  he  himself  cannot  waive  it,  but  if  he 
die  in  his  madness,  or  after  his  memory  recover  without  aorreemcnt 
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thereunto,  his  heir  may  waive  a»d  disagree  to  the  estate  purchased 
without  any  cause  shewn  ;  and  so  of  an  idiot.  But  if  the  man  of 
non-sane  memory  recover  his  memory  and  agree  to  the  purchase, 
then  is  it  unavoidable. 

And  note  that  an  Iiermaphrodite  may  purchase  land  according  Hermajthrodii 
to  that  sex  which  prevails.  [3^] 

A  feme  covei't  cannot  take  any  thing  of  the  gift  of  her  husband  f^me  covert, 
[except  by  will  or  through  the  medium  of  uses  and  trusts]  but  she 
is  of  capacity  to  purchase  of  others  without  the  consent  of  her 
husband.  And  of  this  opinion  was  Littleton  in  the  year-books,  and 
in  this  book,  Sect.  677;  but  her  husband  may  disagree  thereunto 
and  devest  the  whole  estate ;  but  if  he  neither  agree  nor  disagree, 
the  purchase  is  good;  but  after  his  death,  albeit  her  husband 
agreed  thereunto,  yet  she  may,  without  any  cause  alleged,  waive  the 
6ame,  and  so  may  her  heirs  also,  if  after  the  decease  of  her  husband 
she  herself  agreed  not  thereunto.  A  wife  {uxor)  is  a  good  name  of 
purchase,  without  a  Christian  name ;  and  so  it  is  if  a  Christian 
name  be  added  and  mistaken,  as  Em  for  Emelyn,  8cc.  for  utile  per 
inutile  non  vitiatur. 

But  the  queen  consort  of  the  king  of  England,  is  a  separate  Queen. 
poson  from  the  king  by  the  common  law,  and  is  of  ability  and 
hath  capacity  to  purchase  and  grant  without  the  king.     Of  which 
see  more  at  large,  Sect.  200. 

The  parishioners,  inhabitants,  or  churchwardens  [of  a  parish]  are  Chunhwardm 
not  [as  such]  capable  of  purchasing  lands  [except  by  an  act  of  par- 
liament  or  grant  from  the  crown]  but  goods  they  may  purchase. 

An  ancient  grant  by  a  lord  to  his  commoners  of  a  right  of  way  Commonen. 
was  formerly  good ;  but  otherwise  it  is  of  such  a  grant  at  this  day. 
And  so  in  ancient  time  a  grant  made  to  a  lord  et  liominibm  suit 
tarn  liberis  quam  nativity  or  the  like,  was  good ;  but  these  persons  are 
not  of  capacity  to  purchase  land  by  such  a  name  at  this  day. 


name. 


And  regulariy  it  is  requisite,  that  the  purchaser  be  named  by  Purchater't 
the  name  of  baptism  and  his  surname,  and  that  special  heed  be 
taken  to    the    name  of  baptism,   for  a  man  cannot   have  two 
names  of  baptism  but  he  may  have  divers  surnames.    And  yet  in 
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some  cases,  though  the  name  of  baptism  be  mistaken  (as  in  the  case 
put  before  of  the  wife),  the  grant  is  good.  So  it  is  if  lands  be  given 
to  Robert  Earl  of  Pembroke,  where  his  name  is  Henry, — to  George 
bishop  of  Norwich,  where  his  name  is  John: — in  these  and  the  like 
cases  there  can  be  but  one  of  that  dignity  or  name.  And  therefore 
such  a  grant  is  good,  albeit  the  name  of  baptism  be  mistaken. 


Kame  efaafT' 


If  by  license  lands  be  given  to  the  dean  and  chapter  of  the  holy 
and  undivided  Trinity  of  Norwich,  this  is  good,  although  the  dean 
be  not  named  by  his  proper  name,  provided  there  be  a  dean  at  the 
time  of  the  grant,  [for  the  dean  is  the  head,  and  without  a  head 
the  corporation  is  not  complete  and  cannot  purchase]  but  in  plead- 
ing the  dean's  proper  name  must  be  shewn.  And  so  on  the  other 
side,  if  the  dean  and  chapter  make  a  lease,  without  naming  the  dean 
by  his  proper  name,  the  lease  is  good,  if  there  were  a  dean  at  the 
time  of  the  lease ;  but  in  pleading,  the  proper  name  must  be  shewn; 
and]so  is  the  year-book  18  £.  4.  to  be  intended ;  for  the  same  judges 
in  13  E.  4.  held  a  grant  to  a  mayor  aldermen  and  commonalty  to 
be  good  although  the  mayor  was  not  named  by  his  proper  name ; 
but  in  pleading  the  name  must  be  shewn  as  it  was  there  also  holden. 


Kami  of  bap- 
.itm  and  om- 
irmation  dU' 
inguiihed* 


If  a  man  be  baptised  by  the  name  of  Thomas,  and  after,  at  his 
confirmation,  by  the  bishop  he  is  named  John,  he  may  purchase  by 
the  name  of  his  confirmation.  And  this  was  the  case  of  Sir  Francis 
Crawdie,  late  chief  justice  of  the  court  of  Common  Pleas,  whose 
name  of  baptism  was  Thomas,  and  his  name  of  confirmation 
Francis :  and  the  name  of  Francis  he  afterwards  bore  and  by  the 
advice  of  the  judges  used  that  name  in  all  his  subsequent  purchases 
and  grants.  And  this  agrees  with  our  ancient  books,  where  it 
is  holden  that  a  man  may  have  divers  names  at  divei-s  times^  but 
not  divers  Christian  names.  And  the  court  said,  it  may  be 
that  a  woman  is  baptised  by  the  name  of  Anable,  and  forty  years 
after  she  is  confirmed  by  the  name  of  Douce,  and  then  her  name 
is  changed,  and  after  she  is  to  be  called  Douce,  but  all  pur- 
chases, &c.  made  by  her  by  her  name  of  baptism  before  her  con- 
firmation remain  good ;  a  matter  not  much  in  use  now,  nor  requisite 
to  be  put  in  use,  yet  is  it  necessary  to  be  known.  But  purchases 
are  good  in  many  cases  by  a  known  name,  or  by  a  certain  descrip- 
tion of  the  person  without  either  surname  or  name  of  baptism,  as 
uiwi  J.  S.  as  hath  been  said,  or  primo genitoJUiOf  or  secundo  genitojilio, 
&c.  or  Jilio  nata  minimo,  J.  S.  or  semori  puero,  or  omnibus  JiKis,  or 
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jUiabus  J.  S.  or  omnibus  liberis  seu  exdiibus  of  J.  S.  or  to  the  right 
heirs  of  J.  S. 

A  bastard  having  acquired  a  name  by  reputation  may  purchase  by   Battard, 
his  reputed  or  known  name  to  him  and  his  heirs^  although  he  can         P^] 
have  no  heir  but  of  his  body.     A  man  makes  a  lease  to  B.  for  life, 
remainder  to  the  eldest  issue  male  of  B.  and  the  heirs  males  of  his 
body.     B.  has  issue  a  bastard  son,  he  shall  not  take  the  remain- 
der, because  in  law  he  is  not  his  son  ;   for  que  ex  damnato  coitu  nas- 
cuniur  inter  liberos  non  computentur.     And,  as  Littleton  says,  a 
bastard  is  quasi  riuHiusJilius  and  cannot  have  a  name  of  reputation 
immediately  on  his  birth.    So  it  is  if  a  man  make  a  lease  for  life  to 
B.  the  remainder  to  the  eldest  issue  male  of  B.  to  be  begotten  of 
the  body  of  Jane  S.  whether  the  same  issue  be  legitimate  or  ille- 
gitimate.     B.  has  issue  a  bastard  on  the  body  of  Jane  S.,  this  son 
or  issue  shall  not  take  the  remainder ;  for  (as  it  has  been  said)  by 
the  name  of  issue,  if  there  had  been  no  other  words,  he  could  not 
take ;  and  (as  it  has  been  also  said)  a  bastard  cannot  take  but 
after  he  has  gained  a  name  by  reputation,  [as]  that  he  is  the  son 
of  B.  &c.  [then  if  an  estate  be  limited  or  given  to  him  by  that 
name  he  may  take.]     Hence  a  bastard  can  take  no  remainder 
limited    before    he   be    born ;    but  after    he    is    born    and    has 
gained  by  time  a  reputation  to  be  known  by  the  name  of  a  son, 
then  a  remainder  limited  to  him  by  the  name  of  the  son  of  his 
reputed  father,  is  good ;  but  if  he  cannot  take  the  remainder  by 
the  name  of  issue  at  the  time  when  he  is  born,  he  shall  never  take 
it  at  all.     And  so  it  seems  for  the  same  cause  that  if,  after  the 
birth  of  issue,  B.  had  married  Jane  S.,  whereby  the  issue  might 
have  become  bastard  eigne  and  have  had  a  possibility  to  inherit, 
yet  he  shall  not  take  the  remainder. 

Persons  deformed  having  human  shape,  idiots,  madmen,  lepers,   who  may  pui 
deaf,  dumb,  and  blind,  minors,  and  all  other  reasonable  creatures,  ^     ' 
have  power  to  purchase  and  retain  lainds  or  tenements. 

■ 

But  the  common  law  disables  some  men  to  take  any  estate  Offic€i. 
in  some  particular  things ;  as  if  an  office  either  of  the  grant  of  the 
king  or  subject,  which  concerns  the  administration,  proceeding,  or 
execution  of  justice,  or  the  king's  revenue,  or  the  common-wealth, 
or  the  interest,  benefit,  or  safety  of  the  subject,  or  the  Hke,  if 
these  or  any  of  them  be  granted  to  a  man  that  is  inexpert,  and  has 
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no  skill  and  science  to  exercise  or  execute  the  same^  the  grant  is 
merely  void,  and  the  party  disabled  by  law  and  incapable  to  take 
the  same  pro  commodo  regis  et  populi;  for  only  men  of  skill,  know- 
ledge^ and  ability  to  exercise  the  office  are  capable  of  the  same,  to 
serve  the  king  and  his  people.  An  infant  or  minor  is  not  capable 
of  an  office  of  stewardship  of  the  court  of  a  manor,  either  in  pos- 
session or  reversion.  No  man,  though  never  so  skilful  and  expert, 
is  capable  of  a  judicial  office  in  reversion,  but  must  expect  until  it 
fall  in  possession.  And  see  Sect.  378.  where  bargaining  or  giving 
of  money  or  any  manner  of  reward  8cc.  for  offices  there  mentioned, 
shall  make  such  a  purchaser  incapable  thereof,  which  is  worthy  to 
be  known,  but  more  worthy  to  be  put  in  due  execution. 


MotuUr, 


A  monster  born  within  lawful  matrimony,  tliat  hath  not  human 
shape,  cannot  purchase,  much  less  retain  any  thing. 


Profe$sed 
monks. 


The  same  law  is  de  professis  et  mortuis  saculo,  for  they  are  emitter 
mortui;  whereof  you  shall  read  at  large  in  its  proper  place. 
Sect  200. 


Purchase  and 
descent  distin^ 
guished. 


Purchase.']  In  latin  perquisitum,  of  the  verb  perquirere.  Little- 
ton describes  it  in  the  end  of  this  chapter  in  this  manner :  also 
purchase  is  called  the  possession  of  lands  or  tenements  that  a  man 
has  by  his  deed  or  agreement,  unto  which  possession  he  comes 
not  by  title  of  descent  from  any  of  his  ancestors  or  of  his  cousins, 
but  by  his  own  deed.  So  that  I  take  it,  a  purchase  is  when  one 
comes  to  lands  by  conveyance  and  [rightful]  title,  and  that  deci- 
sions, abatements,  intrusions,  usurpations,  and  such  like  estates 
gained  by  wrong,  are  not  to  be  called  purchases  but  oppressions 
and  injuries. 


Frauduient 
eonveyaneet* 


Note,  that  purchasers  of  lands,  tenements,  leases,  and  heredita- 
ments, for  good  and  valuable  consideration,  shall  avoid  all  former 
fraudulent  and  covinous  conveyances,  estates,  grants,  charges, 
and  limitations  of  use  of  or  out  of  the  same,  by  a  statute  made 
since  Littleton  wrote,  [27  Eliz.  c.4.  13  Eliz.  c.5.]  whereof  you 
may  plainly  and  plentifully  read  in  my  reports,  to  which  I  vnll  add, 
this  case :  L  C.  had  a  lease  of  certain  lands  for  sixty  years  if  he 
lived  so  long,  and  forged  a  lease  for  ninety  years  absolutely,  and 
he  by  indenture  reciting  the  forged  lease,  for  valuable  considera- 
tion, bargained  and  sold  the  forged  lease  and  all  his  interest  in 
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the  knd,  to  R.  G.  It  seemed  to  me  that  R.  G.  was  no  parchaser 
within  the  statute  of  27  £liz.  for  he  contracted  not  for  the  true 
and  lawful  interest^  for  that  was  not  known  to  him  and  perhaps  if 
he  had  known  the  shortness  of  the  term,  he  would  not  have  dealt 
for  it,  but  the  visible  and  known  term  which  he  purchased  was 
forged  ;  and  although  by  general  words  the  true  interest  did  pass, 
jet  he  gave  no  valuable  consideration  for  it,  neither  did  he  contiact 
for  it.  And  of  this  opinion  were  all  the  judges  in  SerjeantVInn, 
in  Fleet-street. 

And  on  the  other  side,  purchases,  estates,  and  contracts  may  be  Usurtf. 
tvcMded,  since  Littleton  wrote,  by  certain  acts  of  parliament  r4^^i 
against  usury ;  and  to  those  who  lend  money  my  caveat  is,  that 
neither  directly  nor  indirectly,  by  art,  or  canning  invention,  they 
take  above  ten  per  cent,  interest  for  their  money  [the  then  current 
interest],  for  they  that  seek  by  sleight  to  creep  out  of  these 
statutes,  will  deceive  themselves  and  repent  in  the  end. 

Purchase  lands."]  Littleton  here,  and  in  many  places,  puts 
lands  but  for  an  example ;  for  his  rule  extends  to  seigniories 
rents,  advowsons,  commons,  estovers,  and  other  hereditaments,  of 
what  kind  or  nature  soever. 

LauL]  Terra,  in  the  legal  signification,  comprehends  any  Landineiudet 
ground,  soil,  or  earth  whatsoever ;  as  meadows,  pastures,  woods, 
moors,  waters,  marshes,  furzes,  and  heath.  Terra  est  nomen 
geueralissimum  et  comprehendit  omnes  species  terree;  but  properly, 
terra  dkitur  it  terendo,  quia  vomere  teritur;  and  anciently  it  was 
written  with  a  single  r ;  and  in  that  sense  it  includes  whatsoever 
may  be  ploughed,  and  is  all  one  with  arvum  ab  arando.  It  legally 
includes  all  castles,  houses,  and  other  buildings:  for  castles, 
houses,  8cc  consist  upon  two  things,  viz.  land  or  ground,  as  the 
foundation  or  structure  thereof,  so  that  in  passing  the  land  or 
gnxind,  the  structure  or  building  Uiereupon  passes  therewith. 
Also,  tb^  waters  that  yield  fish  for  the  food  and  sustenance  of  man 
are  not  by  that  name  demandable ;  but  the  land  whereupon  the 
water  flows  or  stands  is  demandable,  as  for  example,  twenty 
aeres  of  land  covered  with  water:  and  besides,  the  earth  does 
furnish  man  with  many  other  necessaries  for  his  use,  as  it  is 
replenished  with  hidden  treasures,  namely,  with  gold,  silver,  brass, 
iron,  tin,  lead,  and  other  metals,  and  also  with  a  great  variety  of 
precious  stones,  and  many  other  things  for  profit,  ornament,  and 
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pleasure  [all  which  pass  by  the  general  name  of  land].  And  lastly, 
the  earth  has,  in  law,  a  great  extent  up^*ards,  not  only  of  water, 
as  hath  been  said,  but  of  air,  and  of  all  other  things,  even  up  to 
heaven ;  for  cujus  est  solum  yns  est  tuque  ad  ccdnnu 


iimpU. 


And  albeit  land,  whereof  our  author  here  speaks,  be  the  most 
firm  and  fixed  inheritance,  and  fee-simple  the  highest  and  most 
absolute  estate  that  a  man  can  have ;  yet  may  the  same  at  several 
times  be  moveable,  sometime  in  one  person  and  alternis  vicibus  in 
another;  nay,  sometime  in  one  place  and  sometime  in  another. 
As  for  example,  if  there  be  eighty  acres  of  meadow,  which  have 
been  used  time  out  of  mind  to  be  divided  between  certain  persons, 
so  that  a  certain  number  of  acres  appertain  to  each  person  in- 
dividually; as  for  example,  to  A.  thirteen  acres  to  be  yearly 
assigned  and  lotted  out,  so  as  sometime  the  thirteen  acres  lie  in  one 
place  and  sometime  in  another,  and  so  of  the  rest;  A.  has  a 
moveable  fee-simple  in  thirteen  acres  which  may  be  parcel  of  his 
manor  or  lordship,  albeit  they  have  no  certain  place  but  are  yearly 
set  out  in  several  places,  so  that  the  number  only  is  certain,  and  the 
particular  acres  or  place  wherein  they  lie  after  the  year  is  uncertain. 
And  so  it  was  adjudged  in  Bridgwater's  case.  If  a  partition  be 
made  between  two  coparceners  of  one  and  the  same  land,  viz. 
that  the  one  shall  have  the  land  from  Easter  until  Lammas  to  her 
and  to  her  heirs,  and  the  other  shall  have  it  from  Lammas  till 
Easter  to  her  and  her  heirs,  or  that  the  one  shall  have  it  the  first 
year,  and  the  other  the  second  year^  alternis  vieibus,  &c.  that  also 
is  a  case  wherein  two  persons  have  several  inheritances  in  the  same 
land  at  several  times.  So  it  is  if  two  coparceners  have  two  several 
manors  by  descent,  and  they  make  partition,  that  the  one  shall 
have  the  one  manor  for  a  year,  and  the  other  the  other  manor  for 
the  same  year,  and  after  that  year  then  that  she  who  had  the  one 
manor  shall  have  the  other,  et  sic  alternis  vicibus  for  ever,  this 
is  a  good  partition,  and  although  the  manors  be  several,  yet  are 
they  certain,  and  it  is  therefore  stronger  than  Bridgwater's  case ; 
so  that  this  makes  a  division  of  estates  into  certain  or  immoveable, 
whereof  Littleton  here  speaks,  and  uncertain  and  moveable,  whereof 
these  thi*ee  cases  for  examples  have  been  put ;  and  in  these  dases  it 
is  to  be  noted,  that  the  possession  is  not  only  several,  but  the  in- 
heritance is  general  also. 


Htrbaf^t.  It  is  also  uccessary  to  be  seen  by  what  names  lands  shall  pass, 

t^    '        If  a  man   has   twenty    acres  of  land,    and  by   deed  grants  to 
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another  and  his  heirs  vesturam  ttrra,  and  makes  livery  of  seisin 
secundam  formam  charta,  the  land  itself  shall  not  pass,  because  he 
has  a  particular  right  in  the  land  ;  for  thereby  he  shall  not  have 
the  houses,  timber-trees,  mines,  and  other  real  things  parcel  of  the 
inheritance,  but  he  shall  have  the  vesture  of  the  land,  (that  is)  the 
cora,  grass,  underwood,  sweepage,  and  the  like,  and  he  shall  have 
an  action  of  trespass  quare  clausumf  regit.  The  same  law  is  if  a  man 
grant  herbagium  terra,  he  has  a  like  particular  right  in  the  land, 
and  shall  have  an  action  quare  clausumf  regit ;  but  by  grant  thereof 
and  livery  made  the  soil  shall  not  pass,  as  is  aforesaid.  If  a  man 
let  to  B.  the  herbage  of  his  woods,  and  after  grants  all  his  lands  in 
the  tenure  possession  or  occupation  of  B.,  the  woods  shall  pass,  for 
B.  hath  a  particular  possession  and  occupation,  which  is  sufficient 
in  this  case;  and  so  it  was  resolved. 

So  if  a  man  be  seised  of  a  river,  and  by  deed  grants  seperahm  Fishery, 
pitcariam  in  the  same,  and  makes  livery  of  seisin  secundum  formam 
charts,  the  soil  does  not  pass  nor  the  water,  for  the  grantor  may 
take  water  there,  and  if  the  river  becomes  dry,  he  may  take  the 
benefit  of  the  soil ;  for  there  passed  to  the  grantee  but  a  particular 
right,  and  the  livery  being  made  secundum  formam  charts  cannot 
enlarge  the  grant.  For  the  same  reason,  if  a  man  grant  aquam  suam, 
the  soil  shall  not  pass,  but  the  fishery  within  the  water  passes  ' 
therewith.  And  land  covered  with  water  shall  be  demanded  by 
the  name  of  so  many  acres  covered  with  water ;  whereby  it  appeara 
that  they  are  distinct  things. 

So  if  a  man  grant  to  another  to  dig  turf  in  his  land  and  to  carry  Turf. 
it  away  at  his  will  and  pleasure,  the  land  shall  not  pass,  for  part 
only  of  the  profit  is  given  viz.  the  turf,  and  not  the  tiees,  mines,  &c. 

But  if  a  man  seised   of  lands  in  fee,  by  his  deed  grants   to  Rents  and 
another  the  profit  of  those  lands,  to  have  and  to  hold  to  him  and  ^^nTiueij 
his  heirs,  and  makes  livery  secundum  formam  charta,  the  whole  land 
itself  does  pass ;  for  what  is  the  land  but  the  profits  thereof,  for 
thereby  vesture,  herbage,  trees,  mines,  and  all  whatsoever  is  parcel 
of  the  land  passes* 


same. 


A  man  seised  of  divers  acres  of  wood,  grants  to  another  omnes  Woods;  the 
ktscos  SUDS,  all  his  woods,  not  only  the  woods  growing  upon  the  land 
pass,  but  the  land  itself,  and  by  the  name  [of  land  covered  with 


Co.Liti.  4  b.  5  a. 


P£fi-81MrLfi. 


Liii.  t.l. 


Pastures. 


Meadows* 


Heath. 

[5a\ 

i?lltfA«f. 

Marshes. 


Honour, 
hU. 

Castle. 


Town, 


Farm, 


C 


range. 


Pool. 


wood]  shall  it  be  i-ecovered  in  a  pracipe;  for  boscos  does  not  only 
include  the  trees  but  the  land  also  whereupon  they  grow. 

If  a  man  grants  all  his  pastures,  pasturas,  the  land  itself  em- 
ployed in  the  feeding  of  beasts  shall  pass,  and  also  such  pastures  or 
feedings  as  he  hatli  in  another  man's  soil.  So  if  a  man  grant  omnia 
prata  sua,  all  his  meadows,  the  land  itself  of  that  kind  shall  pass; 
et  dicitur  pratum  quasi  parattim,  because  it  grows  spontaneously 
without  manurance.  A  man  grants  omnes  bmeras  mas,  the  soil 
where  the  heath  grows  shall  pass.  And  by  the  grant  of  omnes  jun-- 
cartas  or  joncarias,  the  soil  where  rushes  grow  shall  pass ;  and  he 
that  grants  omnes  mariscos  suos,  does  convey  all  his  fens  and  marshy 
grounds.  By  grants  of  these  particular  kinds  of  land,  the  lands  of  the 
description  named  only  do  pass ;  but,  as  hath  been  said,  by  the  grant 
of  land  in  general,  all  these  particular  kinds  and  some  others  pass. 

By  the  name  of  an  honour,  which  a  subject  may  have,  divers 
manors  and  lands  may  pass.  So  by  the  name  of  an  isle,  insula, 
many  manors  lands  and  tenements  may  pass.  And  by  the  name 
of  a  castle,  one  or  more  manors  may  be  conveyed ;  tt  i  converse,  by 
the  name  of  a  manor  &c.  a  castle  may  pass.  But  note  by  the 
way,  that  no  subject  can  build  a  castle  or  house  of  strength 
embattled  &c.  or  other  fortress  defensible,  without  the  license  of 
the  king,  for  the  danger  which  might  ensue  if  every  man  at  his 
pleasure  might  thus  entrench  himself.  By  the  name  of  a  town, 
villa,  a  manor  may  pass.  And  by  the  name  of  a  manor,  divers 
towns  may  pass. 

By  the  name  of  a  ferme  or  farm,^rww,  houses,  lands,  and  tene- 
ments may  pass ;  and  jffrma  is  derived  of  the  Saxon  worAJevrmian,  to 
feed  or  relieve,  for  in  ancient  time  were  reserved  upon  these  leases 
cattle  and  other  provisions  for  the  lessor's  sustenance.  Note,  a  (arm 
in  the  north  part  is  called  a  tack,  in  Lancashire  a  farm-holt,  in 
Essex  a  wike ;  but  the  word  farm  is  the  general  word,  and  anciently 
fwidus  signified  a  farm,  and  sometimes  land.  Lands  making  a 
knight's  fee  shall  pass  by  the  grant  of  a  knight's  fee,  de  unojeodo 
militis.  By  the  name  of  a  grange,  grangia,  a  house  or  edifice,  not 
only  where  corn  is  stored  up  as  in  bams,  but  necessary  places  for 
husbandry  also,  as  stables  for  hay  and  horses,  and  stables  and  styes 
for  other  cattle,  and  a  curtilage,  and  the  close  wherein  it  stands 
shall  pass.   Stagnum,  in  English,  a  pool,  consists  of  water  and  land : 
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and  therefore  by  the  name  of  stagnvm,  or  a  pool,  the  water  and         [56] 
laad  shall  pass  also. 

So  it  is  of  a  forest,  park,  chase,  viirary,  and  warren  in  a  man's  Forest. 
own  ground,  by  the  grant  of  any  of  them,  not  only  the  privilege  but  p*X 
the  land  itself  passes. 

By  the  grant  of  a  messuage  or  house,  the  orchard,  garden,  and  Mewiageand 
cartilage  do  pass,  and  so  an  acre  or  more  may  pass  by  the  name  of  ^''^^'^'' 
a  house. 

By  the  name  of  mineral  orfodina  plumbiy  8cc.  the  land  itself  shall  Miues. 
pass  in  a  grant,  if  livery  be  made,  and  so  shall  it  be  recovered        ^     -' 
in  an  assize. 

By  the  grant  of  a  foldcourse,  or  the  Uke,  lands  and  tenements  FoU-covrse. 
may  pass ;  [coatrd  it  is  presumed  of  a  sheep-walk.] 

Tenemeritum,  tenement,  is  a  large  word  to  pass  not  only  lands  Tenements- 
and  other  hereditaments  and  inheritances  which  are  holden,  but 
also  offices,  rents,  commons,  profits  apprender  out  of  lands,  and 
the  like,  wherein  a  man  may  have  a  frank-tenement  and  whereof  he 
can  be  said  to  be  seised  ut  de  libera  ienemento.  But  hierediiameidum,  HeredUamentt 
hereditament,  is  the  largest  word  of  all  in  that  kind  ;  for  wliat- 
soever  may  be  inherited  is  an  hereditament,  be  it  corporeal  or  in- 
corporeal, real,  personal,  or  mixed. 

A  man  seised  of  land  in  fee  having  divers  charters,  deeds,  and  evi-  Deedt. 
deuces,  makes  a  feoffment  in  fee,  either  without  warranty,  or  with 
warranty  against  him  and  his  heirs  only  [as  covenants  and  warranties 
are  at  this  day  usually  made] ;  the  purchaser  shall  have  all  the 
charters,  deeds,  and  evidences,  as  incident  to  the  lands,  et  ratione 
krrn^,  to  the  end  he  may  the  better  defend  the  land  himself,  if  he  has 
no  wanraoty  to  recover  in  value  ;  for  the  evidences  are,  as  it  were, 
the  siaews  of  the  land,  and  the  feoffor  not  being  bound  to  warranty, 
has  no  use  of  them.  But  if  the  feoffor  be  bound  to  warranty  [that 
is,  if  he  warrants  the  title  generally]  so  that  he  is  bound  to  render 
in  value  {gainst  whoever  claims],  then  is  the  defence  of  the  title 
at  his  own  peril ;  and  therefore  the  feofiee  in  that  caie  shall  have 
•o  deeds  that  comprehend  warranty  whereof  the  feoffor  may  take 
advantage.    Also  he  [the  feoffor]  shall  [in  such  case]  have  such 
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charters  as  may  serve  him  to  deraigne  the  ^^'arranty  paramount. 
Also  he  shall  have  all  deeds  and  evidences  which  ai*e  material  for 
the  maintenance  of  the  title  to  the  land,  but  other  evidences  which 
concern  the  possession  and  not  the  title  of  the  land  [as  leases],  the 
feoffee  shall  have  them. 

Habendum.  Tq  /^q^  and  to  hold."}    Thcsc  two  words  in  this  place  prove  a 

double  signification,  viz.  to  have  an  estate  of  inheritance  of  lands 
descendible  to  his  heirs,  and  to  hold  the  same  of  some  superior 
lord. 

Paruofa  Thcrc  are  eight  formal  or  orderly  parts  of  a  deed  of  feoff- 

menty  viz.  1 .  the  premises  which  are  implied  by  Littleton ;  2.  the 
habendum,  whereof  Littleton  speaks ;  3.  the  tenendum,  mentioned 
by  Littleton  ;  4.  the  reddendum ;  5.  the  clause  of  warranty ;  6.  the 
in  cujus  rei  testimonium,  comprehending  the  sealing ;  7.  the  date  of 
the  deed,  containing  the  day,  the  month,  the  year,  and  style  of  the 
king  or  of  the  year  of  our  Lord  ;  lastly,  the  clause  of  hits  testibus. 
The  office  of  the  premises  of  the  deed  is  twofold  :  first,  rightly  to 
name  the  feoffor  and  the  feoffee ;  and  secondly,  to  comprehend  the 
certainty  of  the  lands  or  tenements  to  be  conveyed  by  the  feoffment, 
either  by  express  words  or  which  may  by  reference  be  reduced  to  a 
certainty,  for  certum  est  quod  certum  reddi  potest.  The  habendum 
has  also  two  parts,  viz.  first,  to  name  again  the  feoffee ;  and  se- 
condly, to  limit  the  certainty  of  the  estate.  The  tenendum  at  this 
day,  where  the  fee  simple  passes,  must  be  of  the  chief  lords  of  the 
fee.  And  of  the  reddendum,  more  shall  be  said  in  its  proper  place 
in  the  Chapter  of  Rents.  Of  the  clause  of  warranty,  more  shall  be 
said  in  the  Chapter  of  Warranties.  In  cujus  rei  testimonium  sigilum 
meum  apposui  is  added,  for  the  seal  is  an  essential  part  of  the 
deed.  The  date  of  the  deed  many  times  antiquity  omitted  ;  and 
the  reason  thereof  was,  for  that  the  limitation  of  prescription  or 
time  of  memory,  did  often  in  process  of  time  change,  and  the  law 
was  then  holden,  that  a  deed  bearing  date  before  the  limited  time 
of  prescription  was  not  pleadable ;  and  therefore  they  made  their 
deed  without  date,  to  the  end  they  might  allege  them  within  the 
time  of  prescription.  And  the  date  of  the  deeds  was  commonly 
added  in  the  i*eign  of  Edw.  2  and  £dw.  3,  and  so  ever  since.  And 
sometimes  antiquity  added  a  place,  as  datum  apud  D.  which  was  in 
disadvantage  of  the  feoffee,  for  if  the  deed  be  geqeral,  he  may  allege 
it  to  be  made  where  he  will.    And,  lastly,  antiquity  did   adcl 
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hiis  testibus  in  the  contents  of  the  deed  after  the  t/i  cttjus  rei  testi- 
monium, written  in  the  same  hand  that  the  deed  was^  which  wit- 
nesses were  called,  the  deed  read,  and  then  their  names  entered ; 
which  clause  of  luis  testibus  in  subjects*  deeds  continued  until  and 
in  the  reign  of  Henry  8,  but  is  now  wholly  omitted. 

If  the  witness  be  an  infidel^  or  infamous,  or  of  non-sane  memory,   W%tnme$,  w) 

may  be, 

or  not  of  discretion,  or  a  party  interested,  or  the  like,  he  can  be  no  rgg] 
good  witness.  But  oftentimes  a  man  may  be  objected  to  on  a  jury 
who  cannot  be  challenged  to  be  a  witness  ;  and  therefore,  though 
the  witness  be  of  the  nearest  alliance  or  kindred,  or  of  counsel,  or 
tenant,  or  servant  to  either  party,  or  any  other  exception  that  makes 
him  not  infamous,  or  to  want  understanding  or  discretion,  or  a 
party  in  interest,  though  it  be  proved  true,  that  shall  not  exclude  the 
witness  to  be  sworn,  but  he  shall  be  sworn,  and  his  credit  upon  the 
exceptions  taken  against  him  left  to  those  of  the  jury  who  are  triers 
of  the  fact ;  insomuch  as  some  books  have  said,  that  though  the 
witness  named  in  the  deed  be  named  a  disseisor  in  the  writ,  yet  he 
shall  be  sworn  as  a  witness  to  the  deed,  and  though  a  witness  be 
outlawed  in  a  personal  action,  that  is  no  exception  against  him  to 
exclude  him  to  be  sworn  as  a  witness  to  a  jury.  But  note,  it  is  a 
maxim  in  law,  that  witnesses  cannot  testify  a  negative,  but  can 
only  prove  an  affirmative :  but  if  one  of  the  witnesses  named  in  the 
deed  be  one  of  the  panel,  he  shall  be  put  out  of  the  panel.  If  all 
the  witnesses  be  dead  (and  no  man  can  keep  his  witnesses  alive, 
for  time  weareth  out  all  men),  then  continual  and  quiet  possession 
is  a  violent  presumption  of  right,  and  stands  for  a  proof  [i.  e.  till 
rebutted.]  Note,  it  hath  been  resolved,  that  a  wife  cannot  be  pro- 
duced either  for  or  against  her  husband,  quia  sunt  dua  anima  in 
carne  una ;  and  it  might  be  a  cause  of  implacable  discord  and  dis- 
sention  between  them,  and  a  means  of  great  inconvenience. 

But  now  let  us  return  to  that  from  which  by  way  of  digres-  Formal  parti 
aion  (upon  this  occasion)  we  are  fallen.     I  have  termed  the  said  ^    [7!^ 
parts  of  a  deed  the  formal  or  orderly  parts,  but  they  are  not  of   . 
the  essence  of  a  deed  of  feoffment;  for  if  such  a  deed  be  witlioutpre- 
misses,  habendum,  tenendumy  reddendum,  clause  of  warranty,  clause 
of  in  aijus  rei  testimonium,  the  date,  or  the  clause  of  hiis  testibus,  yet 
the  deed  is  good.     For  if  a  man  by  deed  gives  lands  to  another  and 
to  his  heirs  without  saying  more,  this  is  good,  if  he  put  his  seal  to 
the  deed,  deliver  it,  and  make  livery  accordingly.     So  it  is  if  A. 
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Jhir,  wh0  u. 

[7  A] 


give  lands  to  have  and  to  hold  to  B.  and  his  heirs,  this  is  good, 
albeit  the  feoffee  is  not  named  in  the  premises.  Bat  no  well  ad- 
vised man  should  trust  to  such  deeds  which  the  law  by  construc- 
tion only  makes  good,  ut  res  magU  valeai;  but  when  form  and  sub- 
stance concur,  then  is  the  deed  fair  and  absolutely  good. 

To  him  and  to  his  heirs.]  Hares,  in  the  legal  understanding  of 
the  common  law,  implieth,  that  he  is  ex  ju^is  nupiiis  procreatus; 
for  hares  legitimus  est  quern  nuptia  demonstrant,  and  is  be  to  whom 
lands,  tenements,  or  hereditaments,  by  the  act  of  God  and  right  of 
blood  do  descend  of  some  estate  of  inheritance. 


Monster,  A  moustcr,  which  has  not  the  shape  of  mankind,  cannot  be  heir 

or  inherit  any  land,  albeit  it  be  brought  forth  within  marriage ;  but 
although  he  has  deformity  in  any  part  of  his  body,  yet  if  he  has 
human  shape  he  may  be  heir. 

Bastard,  Neither  can  a  bastard  be  heir,  as  hath  been  before  said. 

[8«] 

Hermaphrodite,       Every  heir  is  either  a  male,  or  female,  or  an  hermaphrodite,  that  is 

both  male  and  female.  And  an  hermaphrodite  (which  is  also  called 
Androgynus)  shall  be  heir,  either  male  or  female,  according  to  that 
kind  of  sex  which  pi^vails.  HermaphroditUy  tarn  masculo  quam 
foofninm  comparatur,  secundum  pravalescetitiam  sexus  incalescentis. 
And  accordingly  it  ought  to  be  baptised.  See  more  of  this  matter 
Sect  36. 


Aliens. 


A  man  seised  of  lands  in  fee  hath  issue  an  alien  that  is  born  out 
of  the  king's  allegiance ;  he  cannot  be  heir,  propter  defectum  ««rA- 
jectionis,  albeit  he  be  born  within  lawful  marriage.  If  made  denizen 
by  the  king's  letters  patent,  yet  cannot  he  inherit  to  his  father  or 
any  other.  3ut  otherwise  it  is,  if  he  be  naturalized  by  act  of  parlia- 
ment ;  for  then  he  is  not  accounted  in  law  an  alien  but  a  subject. 
But  after  one  be  made  denizen,  the  issue  that  he  has  afterwards  shall 
be  heir  to  him,  but  no  issue  that  he  had  before.  If  an  alien  comes 
into  England  and  has  issue  two  sons,  these  two  sons  are  indtgenm^ 
subjects  bom,  because  they  are  bom  within  the  realm.  And  yet  if 
one  of  them  purchase  lands  in  fee,  and  dies  without  issue,  his 
brother  shall  not  be  his  heir  ;  for  there  was  never  any  inheritable 
blood  between  the  father  and  them ;  and  where  the  sons  by  no  pos- 
sibility can  be  heir  to  the  father,  the  one  of  them  shall  not  be  heir 
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to  the  other.     See  more  of  this  matter  Sect.  198.  [and  25  Geo.  2. 
c40.] 

If  a  man  be  attainted  of  treason  or  felony,  although  he  be  born  AttiUnder. 
within  wedlock,  he  can  be  heir  to  no  man,  nor  any  man  heir  to 
Mxmy  propter  delictum,  for  that  by  his  attainder  his  blood  is  cor- 
rapted.  And  this  corruption  of  blood  is  so  high,  that  it  cannot  be 
absolutely  salved  and  restored  but  by  act  of  parliament ;  for  albeit 
the  person  attainted  obtain  his  charter  of  pardon,  yet  that  does  not 
make  any  to  be  heir  whose  blood  was  corrupted  at  the  time  of  the 
attainder,  either  downward  or  upward.  As  if  a  man  has  issue  a 
son  before  his  attainder,  and  obtains  his  pardon,  and  after  the 
pardon  has  issue  another  son,  at  the  time  of  the  attainder  the  blood 
of  the  eldest  was  corrupted,  and  therefore  he  cannot  be  heir.  But 
if  he  die,  living  his  father,  the  younger  son  shall  be  heir ;  for  he 
was  not  in  esse  at  the  time  of  the  attainder,  and  the  pardon  restored 
the  blood  as  to  all  issues  begotten  afterwards.  But  in  that  case  if 
the  eldest  son  had  survived  the  father,  the  younger  son  cannot  be 
heir  ;  because  he  has  an  elder  brother  who  by  possibility  might 
have  inherited ;  but  if  the  elder  brother  had  been  an  alien,  the 
yoanger  son  should  be  heir,  for  that  the  alien  never  had  any 
bheritable  blood  in  him.  See  more  plentifully  of  this  matter 
Sect.  746.  747.  If  a  man  has  issue  two  sons,  and  after  is  at- 
tainted of  treason  or  felony,  and  one  of  the  sons  purchase  land  and 
dies  without  issue,  the  other  brother  shall  be  his  heir;  for  the 
attainder  of  the  father  corrupts  the  lineal  blood  only,  and  not  the 
collateral  blood  between  the  brethren,  which  was  vested  in  them 
before  the  attainder,  and  each  of  them  by  possibility  might  have 
been  heir  to  the  father.  But  otherwise  it  is  in  the  case  of  the  alien- 
Dee,  as  bath  been  said.  But  some  have  holden  that  if  a  man  after 
he  be  attainted  of  treason  or  felony  have  issue  two  sons,  that  the  one 
of  them  cannot  be  heir  to  the  other,  because  they  could,  not  be  heir 
to  the  father,  for  that  they  had  no  inheritable  blood  in  them. 

One  that  is  bom  deaf  and  dumb  may  be  heir  to  another,  albeit  it  Incompttent 
was  otherwise  holden  in  ancient  time.     And  so  if  born  deaf,  dumb,  '*^*^* 
and  blind,  for  in  hoc  casu  vitio  parcitnr  naturali.     But  contract  they 
cannot.     Idiots,  lepers,  madmen,  outlaws  in  debt,  trespassers^  or 
the  like,  persons  excommunicated,  men  attainted  in  a  pramutrire  or 
convicted  of  heresy,  may  be  heirs. 
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Padkumum 


If  a  man  lias  a  wife,  and  dies,  and  within  a  \eiy  short  time  after 
the  wife  marries  again,  and  within  nine  months  has  a  child,  so  as 
it  may  be  the  child  of  the  one  or  the  other,  some  have  said  that  in 
this  case  the  child  may  choose  his  father,  quia  in  hoc  casu^fiSatio  non 
potest  probari:  for  avoiding  of  which  question  and  other  incon- 
veniences, this  was  the  law  before  the  conquest,  &7  omaas  vidua 
sine  marito  duodecim  menabusy  et  si  maritaverii  perdai  dotem. 


Heir  Uom$» 


.  HeiroppoTifit, 

[86] 


A  man  by  the  common  law  cannot  be  heir  to  goods  or  chattels, 
for  h^tres  dicitur  ab  hateditate.  If  a  man  buy  divers  fish,  as  carp, 
bream,  tench,  &c.  and  put  them  in  his  pond,  and  dies,  in  this  case 
the  heir  shall  have  them,  and  not  the  executors,  but  they  shall  go 
with  the  inheritance ;  because  they  were  at  liberty,  and  cookl  not 
be  gotten  without  industry  as  by  nets,  and  other  engines.  Other- 
wise it  is,  if  they  were  in  a  trunk  or  the  like.  Likewise,  deer  in  a 
park,  conies  in  a  warren,  and  doves  in  a  dovehouse,  young  and  old, 
*  shall  go  to  the  heir.  But  of  ancient  time  the  heir  was  permitted  to 
have  an  action  of  debt  upon  a  bond  made  to  his  ancestor  and  his 
heirs ;  but  the  law  is  not  so  held  at  this  day,  vide  Sect  12. 

It  is  to  be  noted,  that  one  cannot  be  heir  till  after  the  death  of 
his  ancestor.  Before,  he  is  called  hitres  apparenSf  heir  apparent 
When  a  man  having  lands  in  fee-simple  dies,  and  his  wife  soon 
marries  again,  and  feigns  herself  with  child  by  her  former  husband, 
in  this  case  though  she  be  married,  the  writ  de  ventre  inspidendo 
doth  lie  for  the  heir.  But  if  a  man  seised  of  lands  in  fee  (for  ex- 
ample) has  issue  a  daughter,  who  is  heir  apparent,  she  in  the  life 
of  her  father  cannot  have  this  writ  for  divers  causes.  1st  Because 
she  is  not  heir,  but  heir  apparent ;  for,  as  hath  been  said,  nemo  est 
hares  viventis;  and  this  writ  is  given  to  the  heir  to  whom  the  land 
is  descended.  And  both  Bracton  and  Fleta  say,  that  this  writ 
lies  ad  querekun  veri  haredis,  which  cannot  be  in  the  life  of  his 
ancestor ;  and  herewith  agrees  Britton  and  the  Register.  2dly .  The 
taking  of  a  husband  in  the  case  aforesaid  being  her  own  act,  can- 
not bar  the  heir  of  his  lawful  action  once  vested  in  him.  3dly.  The 
law  does  not  give  the  heir  apparent  any  writ,  for  it  is  not  certain 
whether  he  shall  be  heir,  solus  Deus  facit  karedis.  4thly.  The  in- 
convenience were  too  great,  if  heirs  apparent  in  the  life  of  heir 
ancestor  should  have  such  a  writ  to  examine  and  try  a  man's  lawful 
wife  in  such  sort  as  the  writ  de  ventre  inspidendo  does  appoint ;  and 
if  she  should  be  found  to  be  with  child,  or  suspected,  then  she  must 


\ 


Liit.  9.1.  PBE-SIMPLB.  Co.Liit.  85. 

be  removed  to  a  castle,  and  there  safely  kept  until  her  delivery, 
and  so  any  man's  wife  might  be  taken  from  him  against  the  laws  of 
God  and  man. 

And  it  is  to  be  observed,  that  every  word  of  Littleton  is  worthy  Heir  in  singular 
of  observation.  First  (Jutrts)  in  the  plural  number ;  for  if  a  man 
give  land  to  a  man  and  to  his  heir  in  the  singular  number,  he  has 
but  an  estate  for  life,  for  his  heir  cannot  take  a  fee-simple  by  de- 
scent, because  he  is  but  one,  and  therefore  in  that  case  his  heir 
dtall  take  nothing. 

• 

Also  observable  is  this  conjunctive  {ei.)    For  if  a  man  give  lands  to  a.  or  his 
to  one,  to  have  and  to  hold  to  him  or  his  heirs,  he  has  but  an  ^^^ 
estate  for  life  for  the  uncertainty. 

His.']  If  a  man  give  land  to  two,  to  have  and  to  hold  to  **  His"  omitted. 
those  two  et  /utrtdUms,  omitting  mis,  they  have  but  an  estate  for 
life,  for  the  uncertainty ;  whereof  more  hereafter  in  this  section. 
But  it  is  said,  if  land  be  given  to  one  man  et  haredibus,  omitting 
sm,  that  notwithstanding  a  fee-simple  passes;  but  it  is  safe  to 
follow  Littleton. 

And  his  assigns."]    Assignee  cometh  of  the  verb  assign.    And  Assigns. 
Dote  there  be  assigns  in  deed,  and  assigns  in  law,  whereof  see  more 
in  the  chapter  of  warranty.  Sect  733. 

ITketf  tffords  {his  heirs)  which  words  only  make  an  estate  ofinherit^  SoUCorpo- 
m  aU  feoffments  and  grants.]  Here  Littleton  treats  of  purchases 


by  natoral  persons,  and  not  by  bodies  corporate  or  politic ;  for  if 
bndfl  be  given  to  a  sole  body  politic  or  corporate  (as  to  a  bishop, 
panoo,  vicar,  master  of  an  hospital,  Sec,)  there  to  give  him  an  estate 
of  inhmtance  in  his  politic  or  corporate  capacity,  he  must  have 
these  words :  To  have  and  to  hold  to  him  and  his  successors  ;  for 
without  this  word  successors,  there  passes  in  those  cases  no  in- 
beritanee ;  fimr  as  the  heir  doth  inherit  to  the  ancestor,  so  the  suc- 
cessor doth  socceed  to  the  predecessor,  and  the  executor  to  the 
testator. 

Bat  it  appears  here  by  Littleton,  that  if  a  man  at  this  day  give  Successors, 
htjoin  to  J.  S.  and  his  successors,  this  creates  no  fee-simple  in  him ; 
for  Littleton,  speaking  of  natural  persons,  saith  that  these  words 
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{9  a]  (his  heirs)  make  an  estate  of  inheritance  in  all  feofFments  and 
grants,  whereby  he  excludes  these  words  (his  successors.)  But  if 
a  grant  be  made  to  a  dean  and  chapter  his  heirs  and  successors ; 
in  this  case,  albeit  the  word  (heirs)  applies  to  them  in  their  natural 
capacity,  yet  because  the  grant  is  made  to  them  in  their  politic  capa- 
city, it  shall  enure  to  them  and  their  successors.  And  so  if  the 
king  grants  lands  to  J.  S.  habendum  sihi  et  successoribus  sive  hare- 
dibits  suis,  this  grant  shall  enure  to  him  and  his  heirs. 


Children  horn 
take  jointly  with 
jMieiits  when. 


B.  having  divers  sons  and  daughters,  A.  gives  lands  to  B.  and 
his  children  and  their  heirs;  the  father  and  all  his  children 
take  a  fee-simple  jointly  by  force  of  the  words  (their  heirs) ;  but  if 
he  had  no  child  at  the  time  of  the  feoffment,  the  children  bom  after- 
wards shall  not  take ;  [but  the  father  shall  have  an  estate  tail.] 


Heirs, 


These  words  (his  heirs)  do  not  only  extend  to  his  immediate  heirs, 
but  to  his  heirs  remote  and  most  remote,  born  and  to  be  bom. 


And  the  reason  wherefore  the  law  is  so  precise  to  prescribe  cer- 
tain words  to  create  an  estate  of  inheritance,  is  for  avoiding  of  un- 
certainty, which  is  the  mother  of  contention  and  confusion. 


Estate, 


Make  an  estate.]     Status  dicitut  a  stando,  because  it  is  fixed  and 
permanent. 


Isle  of  Man, 


The  Isle  of  Man,  which  is  no  part  of  the  kingdom,  but  a  distinct 
territory  of  itself,  hath  been  granted  by  the  great  seal  to  divers 
subjects  and  their  heirs.  It  was  resolved  by  the  Lord  Chancellor, 
the  two  chief  justices  and  chief  baron,  that  the  same  is  an  estate 
descendible  according  to  the  course  of  the  common  law ;  for  what- 
soever state  of  inheritance  passes  under  the  great  seal  of  England, 
it  shall  be  descendible  according  to  the  rules  and  course  of  common 
law  of  England. 


Feoffment.  In  all  feoffments  and  grants.]     Here  he  gives  the  feoffment  the 

first  place,  as  the  ancient  and  the  most  necessary  conveyance,  both 
for  that  it  is  solemn  and  public,  and  therefore  best  remembered 
and  proved,  and  also  for  that  it  clears  all  disseisins,  abatements, 
intrusions,  and  other  wrongful  or  defeasible  estates,  where  the 
entry  of  the  feoffor  is  lawful,  which  neither  fine,  recoveiy,  nor  bar- 
gain and  sale  by  deed  indented  and  inrolled  doth. 
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And  by  **  feofTments  and  grants''  is  implied  a  division  of  fee  into  Hereditameut 
corporeal,  as  lands  and  tenements^  which  lie  in  livery  and  pass  by  f^^^!^^" 
li?ery  either  with  or  without  deed  [by  common  law,  but  now  other- 
wise since  the  statute  of  frauds],  and  incorporeal,  which  lie  in  grant, 
and  cannot  pass  by  livery,  but  by  deed  only,  as  advowsons,  com- 
mons, &c.  And  note,  by  the  delivery  of  the  deed,  the  freehold  and 
inheritance  of  such  hereditaments  as  lie  in  grant,  do  pass.  Hence 
the  deed  of  incorporeate  inheritances  equals  the  livery  of  corporeate. 
And  therefore  Littleton  says,  in  all  feoffments  and  grants,  hareditas, 
€lia  corporaiisy  alia  incorporalis :  corporalis  est,  qua  tangi  potest  el 
tidtri;  incorporalis,  qua  tangi  uon  potest,  nee  videri. 

Feoffment  is  derived  of  the  word  of  art  feodum,  quia  est  donatis  Feoffment. 
feodi ;  for  the  ancient  writers  of  the  law  called  a  feoffment  donatis, 
of  the  verb  do,  or  dedi,  which  is  the  aptest  word  of  feoffment.  And 
that  word  Ephron  used,  when  he  enfeoffed  Abraham,  saying,  I  give 
thee  the  field  of  Machpelah  over  against  Mamre,  and  the  cave 
therein  I  give  thee,  and  all  the  trees  in  the  field,  and  the  borders 
round  about ;  all  which  were  made  sure  unto  Abraham  for  a  posses- 
sion, in  the  presence  of  many  witnesses. 

By  a  feoffment  the  corporeate  fee  is  conveyed,  and  it  properly 
betokens  a  conveyance  in  fee,  as  our  author  himself  hereafter  says, 
in  bis  chapter  of  tenant  for  life.  And  yet  sometimes  improperly  it 
is  called  a  feoffment  when  an  estate  of  freehold  only  doth  pass. 

Grant,  concessio,  is  properly  of  things  incorporeal,  which,  (as  hath  Grant. 
been  said)  cannot  pass  without  deed.  And  here  it  is  to  be  ob-  ^  ^ 
served,  (that  I  may  speak  once  for  all)  that  every  period  of  our 
author,  in  all  his  three  books,  contains  matter  of  excellent  learning, 
neceBsarily  to  be  collected  by  implication,  or  consequence.  For 
example,  he  says  here,  that  the  words  (his  heirs)  make  an  estate 
of  inheritance  in  all  feoffments  and  grants.  He  expressing  feoff- 
ments and  grants,  necessarily  implies,  that  this  rule  extends  not, — 

First,  to  last  wills  and  testaments ;  for  thereby,  as  he  himself  after  WiU. 
■ays,  an  estate  of  inheritance  may  pass  without  these  words  (his 
heirs).  As  if  a  man  devise  twenty  acres  to  another,  [on  condition] 
that  he  pay  his  executors  10/.  for  the  same,  hereby  the  devisee 
hath  a  fee-simple  by  the  intent  of  the  devisor,  albeit  the  payment  be 
not  to  the  value  of  the  land.     So  it  is  if  one  devise  lands  to  a  man 
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in  perpeiuum,  or  to  give  and  to  sell,  or  in  fee-simple^  or  to  him  and 
his  assigns  for  ever.  In  these  cases  a  fee-simple  will  pass  by  the 
intent  of  the  devisor.  But  if  the  devise  be  to  a  man  and  his 
assigns,  without  saying  (for  ever,)  the  devisee  hath  but  an  estate 
for  life.  If  one  devise  land  to  a  man  et  sanguine  mo,  that  is  a  fee- 
simple  ;  but  if  it  be  semini  suo  it  is  an  estate  tail. 

^ine.  Secondly,  that  it  extendeth  not  to  a  fine  sur  conuaans  de  droit 

come  ceo  que  il  ad  de  son  done,  by  which  a  fee  also  may  pass  with- 
out this  word  (heirs)  in  respect  of  the  height  of  that  fine»  whereby 
it  is  implied  that  there  was  a  precedent  gift  in  fee. 

PtUau.  Thirdly,  nor  to  certain  releases,  and  that  three  manner  of  ways. 

1st.  When  an  estate  of  inheritance  passes  and  continues ;  as  if 
there  be  three  coparceners  or  joint  tenants,  and  one  of  them  releases 
to  the  other  two,  or  to  one  of  them  generally  without  this  word 
(heirs),  by  Littleton's  opinion  they  have  a  fee-simple,  as  appears 
hereafter.-  2dly.  By  release,  when  an  estate  of  inheritance  passes 
and  continues  not,  but  is  extinguished  ;  as  where,  the  lord  releases 
to  the  tenant,  or  grantee  of  a  rent,  8cc.  releases  to  the  tenant  of  the 
land  generally  all  his  right,  8cc.  hereby  the  seigniory,  rent  8cc.  are 
extinguished  for  ever,  without  this  word  (heirs).  3dly.  When  a 
bare  right  is  released,  as  when  disseisee  releases  to  the  disseisor 
all  his  right,  he  need  not  (saith  our  author  in  another  place)  speak 
of  his  heirs.  But  of  these  and  the  like  cases,  more  shall  be  said 
in  its  proper  place. 

Hecovtry.  Fourthly,  nor  to  a  recovery ;  for  regularly  every  recoveror  re- 

covers a  fee-simple. 

DignUy,  Fifthly,  nor  to  a  creation  of  nobility  by  writ;  for  when  a  man  is 

called  to  the  upper  house  of  parliament  by  writ,  he  is  a  baron,  and 
has  an  inheritance  therein  without  the  word  (heirs).  Yet  may  the 
king  limit  the  general  estate  of  inheritance  created  by  the  law  and 
custom  of  the  realm  to  the  heirs  male  or  general,  of  his  body  by 
the  writ ;  as  he  did  to  Bromflete,  who  in  27  H.  6.  was  called  to 
pariiament  by  the  name  of  the  Lord  Vescye,  8cc.  with  the  limitation 
in  the  writ  to  him  and  the  heirs  males  of  his  body.  But  if  he  be 
created  by  patent,  he  must  of  necessity  have  these  words  (his 
heirs),  or  the  heirs  males  of  his  body,  or  the  heirs  of  his  body,  &c. 
otherwise  he  has  no  inheritance.    The  first  creation  of  a  baron  by 
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patent,  that  I  find,  was  of  John  Beaucbamp  of  Holt>  created 
baron  by  patent  in  1 1  R.  2. ;  for  barons,  before  tbat  time,  were 
called  by  writ.  And  it  is  to  be  observed,  that  of  ancient  times 
earisy  &c.  were  created  by  girding  them  with  a  sword,  and  nomi- 
nating him  earl,  &c  of  such  a  county  or  place ;  and  this,  with  a 
calling  of  him  to  parliament  by  writ  by  that  name,  was  a  sufficient 
creation  of  inheritance. 

But  out  of  this  rule  of  our  author  the  law  makes  divers  Exceptions 
exceptions  (e/  exceptio  probat  r^ulam) ;  for  sometimes  by  a  feoflf- 
ment  a  fee-simple  shall  pass  without  these  words  (his  heirs). 
For  example,  first,  if  the  father  enfeoff  the  son,  to  have  and 
to  hold  to  him  and  to  his  heirs,  and  the  son  enfeoffs  the  father 
as  fully  as  the  fiither  enfeoffed  him,  by  this  the  father  has   a 

Secondly,  in  respect  of  the  consideration,  a  fee-simple  had  passed  Frank  mar- 
at  the  common  law  without  this  word  (heirs),  and  at  this  day  an  ^^^'' 
estate  of  inheritance  in  taiL  As  if  one  had  given  land  to  a  man 
with  his  daughter  in  frank-marriage  generally,  a  fee-simple  had 
passed  without  this  word  (heirs) ;  for  there  is  no  consideration  so 
much  respected  in  law  as  the  consideration  of  marriage,  in  respect 
of  alliance  and  posterity,  [but  now  an  estate  tail  passes]. 

Thirdly,  if  a  feoffment  or  grant  be  made  by  deed  to  a  mayor  and  Corporatitm 
commonalty,  or  any  other  corporation  aggregate  of  many  persons  HSTH^^^' 
capable,  they  have  a  fee-simple  without  the  word  (successors); 
because  in  judgment  of  law  they  never  die. 

Fourthly,  in  case  of  a  sole  corporation,  a  fee-simple  shall  some-  corporatum 
times  pass  without  this  word  (successors).  As  if  a  feoffment  in  fee  '^'^' 
be  made  of  land  to  a  bishop,  to  have  and  to  hold  to  him  in  Uberd 
ekema$m&,  a  fee^imple  will  pass  without  this  word  (successors). 
And  so  if  a  man  give  lands  to  the  king  by  deed  inrolled,  a  fee- 
limple  will  pass  without  these  Words  (successors,  or  heirs) ;  because 
in  judgment  of  law  the  king  never  dies. 

Fifthly,  in  grants  sometimes  an  inheritance  shall  pass  without  PartHum, 
this  w<Htl  heirs.    As  if  partition  be  made  between  coparceners  of       [l^^J 
lands  in  fee-simple,  and  for  owelty  of  partition  the  one  grants  a  rent 
to  the  other  generally,  the  grantee  shall  have  a  fee-simple  without 
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Exchangt. 
Confirmation. 


Liko  reason. 


Purchase. 


Gavelkind. 


Right  heirs. 


this  word  (heirs) ;  because  the  grantor  hath  a  fee-simple  in  con- 
sideration whereof  he  granted  the  rent. 

And  this  rule  of  our  author  extends  to  the  passing  of  estates  of 
inheritance  in  exchanges,  releases,  or  confirmations  that  enure  by 
way  of  enlargement  of  estate^  warranties,  bargain  and  sales  by  deed 
indented  and  inrolled,  and  the  like,  in  which  this  word  (heirs)  is 
also  necessary;  for  they  amount .  to  a  feoffment  or  grant,  and 
stand  upon  the  same  reason  that  a  feoffment  and  grant  does  ;  for 
like  reason  makes  like  law,  ubi  eadem  ratio,  ibi  eademjns. 

And  this  is  to  be  observed  throughout  all  these  three  books,  that 
where  other  cases  fall  within  the  same  reason,  our  author  puts  his 
case  but  for  an  example ;  for  so  our  author  himself,  in  another 
place,  explains  it,  saying,  and  memorandum  that  in  all  other  [such] 
like  cases,  although  it  be  not  here  expressly  moved  or  specifiedy  if  they 
be  in  like  reason,  they  are  in  the  like  law. 

And  here  our  author  is  understood  to  speak  of  heirs  when  they 
are  inheritable  by  descent,  for  they  are  capable  of  land  also  by  pur- 
chase, and  then  the  course  of  descent  is  sometimes  altered.  As  if 
lands  of  the  nature  of  gavelkind  be  given  to  B.  and  his  heirs, 
having  issue  divers  sons,  all  his  sons  after  his  decease  shall  inherit ; 
but  if  a  lease  for  life  be  made  of  gavelkind  lands,  the  remainder 
to  the  right  heirs  of  B.  and  B.  dies,  his  eldest  son  only  shall  in- 
herit; for  he  only  (to  take  by  purchase)  is  right  heir  by  the  common 
law.  So  note  a  diversity  between  a  purchase  and  a  descent.  But 
where  the  remainder  is  limited  to  the  right  heirs  of  B.  it  need  not 
be  said,  and  to  their  heirs ;  for  being  plurally  limited,  it  includes  a 
fee-simple,  and  yet  it  vests  in  them  only  by  purchase. 


Conveyances  at       Qut  of  that  which  has  been  said  it  is  to  be  observed,  that  a  man 

Cimmon  Lav. 

may  purchase  lands  to  him  and  his  heirs  by  t^n  manner  of  con- 
veyances (for  I  speak  not  here  of  estoppels).  1st.  By  feoffment. 
2dly.  By  grant  (of  which  two  our  author  here  speaks).  3dly.  By 
fine,  which  is  a  feoffment  of  record.  4(hly.  By  common  recovery, 
which  is  a  common  conveyance,  and  is  in  nature  of  a  feoffment  of 
record.  5thly.  By  exchange,  which  is  in  nature  of  a  grant. 
6thly.  By  release  to  a  particular  tenant.  7thly.  By  confirmation 
to  a  particular  tenant,  both  which  are  in  nature  of  grants.  8thly. 
By  gi'ant  of  a  reversion  or  remainder  with  attornment  of  the  par- 
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ticalar  tenant,  of  all  which  our  author  speaks  hereafter.  9thly. 
By  bargain  and  sale  by  deed  indented  and  enrolled,  ordained  by 
statute  since  Littleton  wrote.  lOthly.  By  devise  by  custom  of 
some  particular  place,  as  he  shews  hereafter,  and  since  he  wrote, 
by  will  in  writing  generally  by  authority  of  parliament. 

Our  author  speaks  of  feoffments  and  grants,  whereby  is  im-  Vitteiunand 
plied  lawful  conveyances ;  and  therefore  this  rule  extends  not  to  X^TIn/w. 
disseisins,  abatements,  or  intrusions  into  lands  or  tenements,  or  to 
usurpations  to  advowsons,  8cc.  in  which  cases  estates  in  fee-simple 
are  gained  by  the  act  and  wrong  of  the  disseisors,  abators,  intru- 
ders, and  usurpers ;  and  if  a  disseisin,  abatement,  or  intrusion  be 
made  to  the  use  of  another,  if  cestui  que  use  agrees  thereunto  in 
fa'u  [that  is^  openly  in  the  face  of  the  country,  or  before  witnesses] 
by  this  bare  agreement  he  gains  a  fee-simple,  without  any  livery 
of  seisin,  or  other  ceremony. 


Section  2. 

And  if  a  man  purchase  land  in  fee-simple,  and  die  without  issue,  Collateral 
ie  who  is  his  next  cousin  collateral  of  the  whole  blood,  how  far 
soever  he  he  from  him  in  degree,  may  inherit  and  have  the  land 
as  heir  to  him. 

Littleton  shews  here  who  shall  be  heirs  to  lands  in  fee-simple ; 
for  he  intends  not  this  case  of  an  estate  tail,  for  he  speaks  of  an 
heir  of  the  whole  blood,  which  extends  not  to  estates  tail,  as  shall 
be  said  hereafter  in  this  Chapter,  Sect.  6. 

Next  cousin  coUateralJ]  Neither  excludes  he  brothers  or  sisters,  after  ifrother$ 
because  he  hath  a  special  case  concerning  them  in  this  Chapter, 
Sect  5,  and  in  his  Chapter  of  Parceners ;  but  this  is  intended  where  [1^^] 
a  man  purchases  lands  and  dies  without  issue,  having  neither 
brother  nor  sister,  then  his  next  cousin  collateral  shall  inherit.  So 
that  here  is  implied  a  division  of  heirs,  viz.  lineal  (whoever  shall 
first  inherit),  and  collateral  (who  are  to  inherit  for  default  of  lineal). 
For  in  descents  it  is  a  maxim  in  law,  qudd  linea  recta  semper  pra- 
ftrtur  transversali.  Lineal  descent  is  conveyed  downwards  in  a 
right  line ;  as  from  the  grandfather  to  the  father,  from  the  father  to 
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the  son,  8cc.     Collateral  descent  is  derived  from  the  side  of  the 

I  lineal ;  as  grandfather's  brother,  father's  brother,  8ic.  "  Next  cousin 

i  A       collateral  sliall  inherit'^  gives  a  certain  direction  to  the  next  cousin 

I  CD    ^  ^^  ^^»  [that  is,  the  cousin  to  the  son  shall  be  preferred  to  the 

^        II    next  cousin  of  the  father,]  and,  therefore,  the  fiither's  brother  and 

his  posterity  shall  inherit  before  the  grandfather's  brother  and  his 

posterity.     Et  sic  de  ceteris  ;  (or  propnquior  inciudit  propinquum,  et 

propinquus  remotum,  et  remotus,  remotiorem. 

*«  Next  blood,"  Upon  this  word  (fiext)  I  put  this  case*  One  has  issue  two  sons 
'  A.  and  B.  and  dies;  B.  has  two  sons,  C.  and  D.  and  dies.    C.  the 

A  )i      eldest  son  has  issue,  and  dies.    A.  purchases  lands  in  fee-flimpk, 

f~])  and  dies  without  issue.  D.  is  the  next  cousin,  and  yet  shall  not 
1  inherit ;  but  the  issue  of  C. ;  for  he  that  is  inheritable  is  accounted 
in  law  next  of  blood.  And  therefore  here  is  understood  a  division 
of  next,  viz.  next  ;tire  representationis,  and  nejt  jure  propinquiiatis ; 
that  is,  by  right  of  representation  and  by  right  of  propinquity.  And 
Littleton  means  of  the  right  of  representation,  for  legally  in  course 
of  descents,  he  is  next  of  blood  inheritable.  And  the  issue  of 
C.  represent  the  person  of  C. ;  and  if  C.  had  lived,  he  had  been 
legally  the  next  of  blood.  And  whensoever  the  father,  if  he  had 
lived,  should  have  inherited,  his  lineal  heir  by  right  of  represent- 
ation shall  inherit  before  any  other,  though  another  hejurepropiiir 
quitatiSf  nearer  of  blood ;  and  therefore  Littleton  intends  this  case 
of  next  cousin  of  blood  immediately  inheritable.  So  that  this  pro- 
duces another  division  of  next  blood,  viz.  immediately  inheritable, 
as  the  issue  of  C,  and  mediately  inheritable  as  D.,  if  the  issue  of 
C.  die  without  issue ;  for  the  issue  of  C.  and  all  that  line,  be  they 
never  so  remote,  shall  inherit  before  D.  and  his  line ;  and  therefore 
Littleton  says  well,  hoiofar  so  ever  he  be  from  him  in  degree.  And 
here  arises  a  diversity  in  law  between  next  of  blood  inheritable  by 
descent,  and  next  of  blood  capable  by  purchase  ;  and  therefore,  in 

Remainder  to     the  casc  beforc-meutioned,  if  a  lease  for  life  were  made  to  A.,  with 

^ho  uiket.   '      remainder  to  his  next  of  blood  in  fee,  in  this  case,  as  hath  been 

said,  D.  shall  take  the  remainder,  because  he  is  next  of  blood  and 
capable  by  purchase,  though  he  be  not  legally  next  to  take  as  heir 
by  descent 
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Section  3. 

But  if  there  be  father  and  son,  and  the  father  hath  abrother  that  Father  not  1 
is  uncle  to  the  son,  and  the  son  purchase  land  in  fee-simple,  and  dies  ^^^ih^^ 
without  issue,  living  his  father,  the  uncle  shall  have  the  land  as  "°<^®' 
heir  to  the  son,  and  not  the  father,  yet  the  father  is  nearer  of 
Uood;  because  it  is  a  maxim  in  law,  that  inheritances  may  lineally 
descend,  but  not  ascend.     Yet  if  the  son  in  this  case  die  without 
issue,  and  his  uncle  enters  into  the  land  as  heir  to  the  son,  (as  by 
law  he  ought),  and  after  the  uncle  dies  without  issue,  living  the 
father,  the  father  shall  have  the  land  as  heir  to  the  uncle,  and  not 
as  heir  to  his  son,  for  that  he  cometh  to  the  land  by  collateral 
descent  and  not  by  lineal  ascent. 

Yet  the  father  is  nearer  of  blood.]    And  therefore  some  do  hold  Remainder  t 
upon  these  words  of  Littleton,  that  if  a  lease  for  life  were  made  to  i/f^tke^^t 
the  SOD,  the  remainder  to  his  next  of  blood,  that  the  father  shall  ^'   (^  ^ 
take  the  remainder  by  purchase  and  not  the  uncle,  for  that  Littleton 
says  the  father  is  next  of  blood,  and  yet  the  uncle  is  heir.    As  if  a 
man  has  issue  two  sons,  and  the  eldest  son  has  issue  a  son  and  dies, 
then  a  remainder  is  limited  to  his  next  of  blood,  the  younger  son  shall 
take  it,  yet  the  other  is  his  heir. 

It  is  a  maxim  in  law,  that  inheritances  mcuf  lineally  descend,  but  not 
Qscend. 

Maxim,  L  e.  a  sure  foundation  or  ground  of  art,  and  a  conclusicm  Maim,  wka 
of  reason,  so  sure  and  uncontrdlable  as  that  they  ought  not  to  be        L^  ^  ^J 
questioned.     And  that  which  our  author  here  and  in  other  places 
calls  a  maxim,  hereafter  he  calls  a  principle,  and  it  is  all  one  with 
a  rule,  a  common  ground,  postulatum,  or  an  axiom,  and  it  were  too 
much  curiosity  to  make  nice  distinctions  between  them. 

And  his  uncle  enters  into  the  land.]     For  if  the  uncle  in  this  case  TheuneU  mi 
does  not  enter  into  the  land,  then  cannot  the  father  inherit  the  ^^^     ^ 
land ;  for  there  is  another  maxim  in  law  herein  implied,  that  a  man        [1 1  ^] 
that  claims  as  heir  in  fee-simple  to  any  man  by  desceut,  must 
make  himsdf  heir  to  him  that  was  last  seised  of  the  actual  freehold 
and  inheritance.    And  if  the  uncle  in  this  case  does  not  enter,  then 
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had  he  but  a  freehold  in  law  and  no  actual  freehold,  but  the  last 
that  was  seised  of  the  actual  freehold  was  the  son  to  whom  the 
father  cannot  make  himself  heir ;  and  therefore  Littleton  says,  and 
his  uficle  enters  into  the  land  (as  by  law  he  ought),  to  make  the  father 
inherit  as  heir  to  the  uncle. 


His  title  defeat-       Note,  that  true  it  is  that  the  uncle  in  this  case  is  heir,  but  not 
moM  h^tr!"'      absolutely  heir ;  for  if,  after  the  descent  to  him,  the  father  has  issue 

a  son  or  daughter,  that  issue  shall  enter  upon  the  uncle.  And  so 
it  is  if  a  man  has  issue  a  son  and  a  daughter,  the  son  purchases 
land  in  fee  and  dies  without  issue,  the  daughter  shall  inherit  the 
land ;  but  if  the  father  has  afterwards  issue  a  son,  this  son  shall 
enter  into  the  land  as  heir  to  his  brother,  and  if  he  has  issue  a 
daughter  and  no  son,  she  shall  be  coparcener  with  her  sister. 

As  by  law  he  ought.'}    These  words  as  a  key  do  open  the  secrets 
of  the  law;  for  hereupon  is  concluded,  that  where  the  uncle  cannot 
sufficient  for  a    get  an  actual  possession  by  entry  or  otherwise,  there  the  father  in 

posaesuofratris*        .  ,  j  j 

this  case  cannot  inherit.  And  therefore  if  an  advowson  be  granted 
to  the  son  and  his  heirs,  and  the  son  dies  without  issue,  and  this 
descends  to  the  uncle,  and  he  dies  before  he  does  or  can  present  to 
the  church,  the  father  shall  not  inherit,  because  that  would  make 
him  heir  to  the  son,  which  he  cannot  be.  And  so  of  a  rent  and 
the  like.  But  if  the  uncle  had  presented  to  the  church,  or  had 
seisin  of  the  rent,  there  the  father  should  have  inherited.  For  Lit- 
tleton puts  his  case  of  an  entry  into  land  but  for  an  example. 


hereditaments 


Advowson, 


Same  of  a  re- 
versioiu 


If  the  son  make  a  lease  for  life,  and  dies  without  issue,  and  the  re- 
version descends  to  the  uncle,  and  he  dies,  the  reversion  shall  not 
descend  to  the  father,  because  in  that  case  he  must  make  himself 
heir  to  the  son. 


Warranty. 


[12a] 


A.  infeoffs  the  son  with  warranty  to  him  and  his  heirs,  the 
sou  dies,  the  uncle  enters  into  the  land  and  dies,  the  father  if 
he  be  impleaded  shall  not  take  advantage  of  this  warranty,  for 
then  he  must  vouch  A.  as  heir  to  his  son,  which  he  cannot 
do ;  for  albeit  the  warranty  descended  to  the  uncle,  yet  the  uncle 
leaves  it  as  he  found  it,  and  then  the  father  by  Littleton's  (ought) 
cannot  take  advantage  of  it.  For  Littleton,  Sect.  603,  says  that 
warranties  shall  descend  to  him  that  is  heir  by  the  common  law  ; 
and  Sect.  718,  he  says  that  every  wan-anty  which  descends,  doth 
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descend  to  him  who  is  heir  to  the  person  that  made  the  warranty  by 
the  common  law,  which  proves  that  the  father  shall  not  be  boimd 
by  the  warranty  made  by  the  son,  for  that  the  father  cannot  be  heir 
to  the  son  who  made  the  warranty.  And  a  warranty  shall  not  go 
with  tenements  whereunto  it  is  annexed,  to  any  special  heir,  but 
only  to  the  heir  at  the  common  law.  And  therefore  if  the  uncle  be 
seised  of  certain  lands,  and  is  disseised,  and  the  son  releases  to  the 
disseisor  with  warranty,  and  dies  without  issue,  this  shall  bind  the 
uncle  ;  but  if  the  uncle  dies  without  issue,  the  father  may  enter,  for 
the  warranty  cannot  descend  upon  him. 

So  if  the  son  concludes  himself  by  pleading  concerning  the  Estoppel. 
tenure  and  services  of  certain  lands,  this  shall  bind  the  uncle ;  but 
if  the  uncle  die  without  issue,  this  shall  not  bind  the  father,  be- 
cause he  cannot  be  heir  to  the  son,  and  consequently  not  to  the 
estoppel  in  that  case  ;  but  if  it  be  such  an  estoppel  as  runs  with 
the  land,  then  it  is  otherwise. 


Section  4. 

And  in  case  where  the  son  purchases  land  in  fee-simple,  and  dies  Descent. 
wiihaui  issue,  they  of  his  blood  on  the  father's  side  shall  inherit  p^^^xap 

as  heirs  to  him,  before  any  of  the  blood  on  the  mother's  side ;  but  »*  ^  »  matema 

,  estate. 

if  he  had  no  heir  on  the  part  of  his  father,  then  the  land  shall 
descend  to  the  heirs  on  the  part  of  the  mother.     But  if  a  man 
marries  an  inheritrix  of  lands  in  fee-simple,  who  has  issue  a  son, 
and  dies,  and  the  son  enters  into  the  tenements,  as  son  and  heir  to 
Jus  mother,  and  after  dies  without  issue,  the  heirs  of  the  part  of 
the  mother  ought  to  inherit,  and  not  the  heirs  of  the  part  of  the 
father.     And  if  he  has  no  heir  on  the  part  of  the  mother,  then  Escheat. 
ike  lord  of  whom  the  land  is  held  shall  have  the  land  by  escheat. 
In  the  same  manner  it  is,  if  lands  descend  to  the  son  of  the  part  of 
the  father,  and  he  enters,  and  afterwards  dies  without  issue,  this 
land  shall  descend  to  the  heirs  on  the  part  of  the  father,  and  not 
to  the  heirs  on  the  part  of  the  mother.     And  if  there  be  no  heir  on 
the  part  of  the  father,  the  lord  of  whom  the  land  is  held  shall  have 
the  land  by  escheat.     And  so  see  the  diversity,  where  the  son 
pwrckases  lands  or  tenements  in  fee-simple,  and  where  he  comes  to 
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them  by  descent  an  the  part  of  his  wwther  or  an  the  part  of  his 
father. 

BUtdrfjiru  By  tijjg  it  appcarsy  that  our  aathor,  divides  heire  into  heirs  of 
the  part  of  the  father,  and  into  heirs  of  the  part  of  the  mother. 
And  note,  it  is  an  old  and  tme  maxim  in  law,  that  none  shall 
inherit  any  lands  as  heir,  but  only  the  blood  of  the  first  purchaser, 
for  refert  d  quo  Jiat  perquisUunu  As  for  example,  Robert  Coke 
takes  the  daughter  of  Knightley  to  wife,  and  purchases  land  to  him 
and  to  his  heirs,  and  by  Knightley  has  issue,  Edward,  none  of  the 
blood  of  the  Knightleys,  though  they  be  of  the  blood  of  Edward, 
shall  inherit,  albeit  he  had  no  kindred  but  them,  because  they  were 
not  of  the  blood  of  the  first  purchaser,  viz.  of  Robert  Coke. 

Heir  on  father's       They  ofkis  blood  OH  the  father^ s  side."]  Here  it  is  to  be  understood, 

'  that  the  father  has  two  immediate  bloods  in  him,  viz.  the  blood  of 

his  father  and  the  blood  of  his  mother.     Both  these  bloods  are  of 

HuAand^iat'     the  part  of  the  father.    And  this  made  ancient  authors  say,  that  if 

tainder  ieited  ,, 

jure  uzoris.        a  man  be  seised  of  lands  in  right  of  his  wife,  and  is  attainted 

of  felony,  and  after  has  issue,  this  issue  should  not  inherit  his 
mother,  for  that  he  [i.  e.  the  issue  bom  after  the  attainder^  could 
derive  no  blood  inheritable  from  the  father.  And  both  these 
[126]  bloods  of  the  part  of  the  father  must  be  spent  before  the  heir  of  the 
Uood  on  the  part  of  the  mother  shall  inherit,  wherein  the  male  line 
on  the  part  of  the  father,  (that  is)  the  posterity  of  such  male,  be 
they  male  or  female,  must  fail  before  the  line  of  the  mother  shall 
inherit  And  the  reason  of  all  this  is,  for  that  the  Uood  of  the  part 
of  the  father  is  more  worthy,  and  more  near  in  judgment  of  law 
than  the  blood  of  the  part  of  the  mother. 

Cormnguinity.  Before  any  of  the  blood  on  the  mother's  iide.}  And  it  is  to  be 
observed,  that  the  mother  has  also  two  immediate  bloods  in  her, 
(viz.)  her  father's  blood  and  her  mother's  blood.  Now  to  illustrate 
all  this  by  example,  Robert  Fairefield,  [A]  son  of  John  Fair^ld,  [B] 
and  Jane  Sandie^  [C]  takes  to  wife  Ann  Boyes  [D],  daughter  of 
John  Boyes  [E]  and  Jam  Bewpree,  [F]  and  has  issue  William 
Fairefield  [6],  who  purchases  lands  in  fee.  Here  VfUHam  Faire- 
Jidd  [G]  has  four  immediate  bloods  in  him,  two  of  the  part  of  his 
father,  viz.  the  blood  of  the  Fairefields,  and  the  Uood  of  the 
Sandks,  and  two  of  the  part  of  his  mother,  viz*  the  blood  of  the 
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Boyesesj  and  the  blood  of  the  Bewprees,  and  so  in  both  cases  up- 
ward in  infinitum.  Now  admit  that  William  Fairefield  [G]  dies 
without  issue,  first  the  blood  of  the  part  of  his  father,  viz.  of  the 
Fair^ldsy  and  for  want  thereof  the  blood  of  the  Sandyes,  (for  both 
these  are  of  the  part  of  the  father)  if  both  these  fail,  then  the  heirs 
of  the  part  of  the  mother  of  William  Fairefield  shall  inherit,  viz. 
first  the  blood  of  the  Boyeses,  and  for  default  thereof  the  blood  of 
the  Bewprees, 

It  is  necessary  to  be  known  in  what  cases  the  heir  of  the  part  Matemai 
of  the  mother  shall  inherit,  and  where  not  If  a  man  be  seised  of 
lands,  as  heir  of  the  part  of  his  mother,  and  makes  a  feoffment  in 
fee,  and  takes  back  an  estate  to  him  and  his  heirs,  this  is  a  new 
purchase ;  and  if  he  dies  without  issue,  the  heirs  of  the  part  of  the 
father  shall  first  inherit.*  If  a  man  so  seised  [i.  e.  by  descent  from  Condition. 
his  mother]  makes  a  feoffment  in  fee  upon  condition,  and  dies,  the 
heir  of  the  part  of  the  father,  who  is  the  heir  at  the  common  law, 
shall  enter  for  the  condition  broken ;  but  the  heir  of  the  part  of  the 
mother  shall  enter  upon  him,  and  enjoy  the  land.  A  man  so 
seised  makes  a  feoffment  in  fee,  reserving  a  rent  to  him  and  to  his 
heirsy  this  rent  shall  go  to  the  heirs  of  the  part  of  the  father ;  but 
if  he  had  made  a  gift  in  tail,  or  a  lease  for  life,  reserving  a  rent,  the 
hdr  of  the  part  of  the  mother  shall  have  the  reversion ;  and  the 
lent  also,  as  incident  thereunto,  shcdl  pass  with  it ;  but  the  hek  of 
the  part  of  the  mother  shall  not  take  advantage  of  a  condition  an- 
nexed to  the  same,  because  it  is  not  incident  to  the  reversion,  nor 
can  pass  therewith. 

If  a  man  has  a  roit-seck  of  the  part  of  his  mother,  and  the  Rent, 
tenant  of  the  land  grants  a  distress  to  him  and  to  his  heirs,  and  the        [13  al 
grantee  dies,  the  distress  shall  go  with  the  rent  to  the  heir  of  the 
part  of  the  mother,  as  incident  or  appurtenant  to  the  rent,  for  now 
is  the  rent-seek  become  a  rent  charge. 


*  But  here  Lord  (^^oke  must  be  understood  to  speak  of  two  distinct  conveyances 
in  fee ;  ihefirst  passing  the  use  as  well  as  the  possession  to  the  feoffee,  and  so  com- 
pletely diyesting  the  feoffor  of  all  interest  in  the  land;  and  the  second  re-granting 
the  estate  to  him.  For  if,  in  the  first  feoffment,  the  use  had  been  expressly 
iimited  to  the  feoffor  and  his  heirs,  or  if  there  was  no  declaration  of  uses,  and  the 
teoffinent  was  not  on  such  a  consideration  as  to  raise  an  use  in  the  feoffee,  and 
consequently  the  use  resulted  to  the  feoffor,  in  either  case  he  is  in  of  his  ancient 
Wy  and  not  by  purchase.     3  Lev.  404.,  and  2  Salk.  59.     Harg.  n.  (2). 
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Maternal  de-  A  man  SO  scised  as  heir  on  the  part  of  his  mother  makes  a  feoflT- 

^entwhen         ment  in  fee  to  the  use  of  himself  and  his  heirs,  the  use  being  a  thing 

in  trust  and  confidence  shall  ensue  the  nature  of  the  land,  and 
shall  decend  to  the  heir  on  the  part  of  the  mother  [that  is,  the  use 
being  the  same  as  it  was  before  the  feoffment,  it  is  the  old  use 
which  continues,  and  so  the  estate  taken  back  is  not  as  in  the  case 
put  before  a  new  purchase.] 

F^fieat,  A  man  hath  a  seigniory  as  heir  on  the  part  of  his  mother,  and 

the  tenancy  escheats,  it  shall  go  to  the  heir  of  the  part  of  the 

lUeiweru.  mothcr.     If  the  heir  of  the  part  of  the  mother,  of  land  whereunto 

a  warranty  is  annexed,  be  impleaded  and  vouch,  and  judgment  is 
given  against  him,  and  for  him  to  recover  in  value,  and  he  dies 
before  execution,  the  heir  of  the  part  of  the  mother  shall  sue 
execution  to  have  in  value  against  the  vouchee,  for  the  effect  ou^t 
to  pursue  the  cause,  and  the  recompense  shall  ensue  the  loss. 

Limitatim  to  If  a  man  gives  lands  to  a  man,  to  have  and  to  hold  to  him  and 

ivij.  his  heirs  on  the  part  of  his  mother,  yet  the  heirs  on  the  part  of  the 

father  shall  inherit ;  for  no  man  can  institute  a  new  kind  of  in- 
heritance not  allowed  by  the  law,  and  words  (on  the  part  of  his 
mother)  are  void,  as  in  the  case  that  Littleton  puts  in  this 
chapter.  If  a  man  gives  lands  to  a  man  to  him  and  his  heirs 
males,  the  [common]  law  rejects  this  word  males,  because  there 
is  no  such  kind  of  inheritance,  whereof  you  shall  read  more  in  its 
proper  place. 

Hnrtonthe  A  man  has  issue  a  son,  and  dies,  and  the  wife  dies  also,  lands 

^r  cj    ewije.  ^^^  j^^  ^^  ^^^  ^^^  ^.^.^  ^.^j^  remainder  to  the  heirs  of  the  wife,  the 

son  dies  without  issue,  the  heirs  of  the  part  of  the  father  shall 
inherit,  and  not  the  heirs  of  the  part  of  the  mother ;  because  it 
[the  remainder]  vested  in  the  son  as  a  purchaser,  [he  being  born 
at  the  time,  and  on  his  death  it  is  his  heir,  as  the  heir  of  the  first 
purchaser,  that  is  to  be  sought  for,  and  not  the  heir  of  the  wife.] 
And  the  rule  of  Littleton  holds  as  well  in  other  kind  of  inherit- 
ances, as  in  lands  and  tenements. 

Maternal  and        But  if  a  man  marries   an   inheritrix.  Ac]     Here  tliere  is  an- 

jtatemal  dncent  *^ 

keptdiitinet.  Other  maxim,  that  whensoever  lands  descend  from  the  part  of 
the  mother,  the  heirs  of  the  part  of  the  father  shall  never 
inherit.     And  likewise  when  lands  descend  from  the  part  of  the 
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father,  the  heirs  of  the  part  of  the  mother  shall  never  inherit ;  et 
sk  paiema  patermSf  et  i  cotiverso,  materna  matemis.  For  further 
manifestation  whereof.  See  a  Table  at  the  end  of  this  Chapter. 
[which  however  is  not  much  to  the  purpose.] 

SkcUl  have  the  land  by  escheat. "i  Escheat  signifies  properly  when  Escheathappent 
by  accident  the  lands  fall  to  the  lord  of  whom  they  are  held,  in  'kH^^-^j^tain- 
which  case  we  say  the  fee  is  escheated.     And  an  escheat  mav  ^^f'  '^^"' 

*'  '^    ratum,  and 

bippen  two  ways,  propter  defectum  sanguinis  aut  per  delictum  tenentis.  Outlawry, 
le.  for  felony,  which  is  perfected  by  judgment  three  ways,  aut  quia 
mspensuMper  cat/um,  aut  quia  abjuravit  regnum,  aut  quia  utkgatus  est. 
And  therefore  they  who  are  hanged  by  martial  law,  in  furore  belli, 
MtaA  no  lands. 

The  father  is  seised  of  lands  in  fee,  holden  of  J.  S.,  the  son  is  Attainder  of 
•ttainted  of  high  treason,  the  father  dies,  the  lands  shall  escheat  *«^'>'-f'^*"«>"- 
to  J.  S.  propter  defectum  sartgumis,  for  that  the  father  died  without 
heir.  And  the  king  cannot  have  the  land,  because  the  son  never 
had  any  thing  to  forfeit ;  but  the  king  shall  have  the  escheat  of  all 
the  lands  whereof  the  person  attainted  of  high  trtoson  was  seised, 
•f  whomsoever  they  were  holden. 

In  an  appeal  of  death  or  other  felony,  8cc.  process  is  awarded  Attainder  re- 
against  the  defendant,  and  pending  the  process,  the  defendant  con-  mUt^^ald^' 
TCV8  away  the  land,  and  afterwards  is  outlawed,  the  conveyance  is  intermediate 

J  J  '  .  .  convenancehad ; 

good,  and  shall  defeat  the  lord  of  his  escheat ;  but  if  a  man  be  contra  of  mu- 

indicted  of  felony,  and  pending  the  process  against  him,  he  conveys     ^^^ 

away  the  land,  and  afterwards  is  outlawed,  the  conveyance  in  that 

eaie  diall  not  prevent  the  lord  of  his  escheat.    And  the  reason  of 

&is diversity  is  manifest;  for  in  the  case  of  the  appeal,  the  writ        [IZb] 

ooDtams  no  time  when  the  felony  was  done,  and  therefore  the 

eicheat  can  relate  but  to  the  outlawry  pronounced*;    but  the 

indictment  contains  the  time  when  the  felony  was  committed,  and 

tharefiore  the  escheat  upon  the  outlawry  shall  relate  to  that  time. 

Which  cases  I  have  added,  to  the  end  the  student  may  perceive 

how  much  the  observation  of  writs,  indictments,  process,  judgments, 

and  other  entries  conduces  much  to  the  understanding  of  the  right 

reason  of  the  law. 


*  So  it  is  presomed  outlawTy  in  a  personal  action  will  not  invalidate  a  convey- 
bcfore  final  jadgmeiit  is  pronounced. — Ed. 
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Mo  etckeat  un 
Uimtiuiiun  if/ 
btHip  coriMfrate, 
Land  ntvtris  to 
doHttr* 


And  it  is  to  be  well  observed  that  our  author  says,  if  he  has  no 
heir,  Sc-  the  land  shall  escheat.     In  which  word  is  implied  a  diversity 
(as  to  the  escheat)  between  fee-simple  absolute  which  a  natural 
body  hath,  and  fee-simple  absolute  which  a  body  politic  or  incorpo- 
rate  hath.     For  if  land  holden  of  J.  S.  be  given  to  an  abbot  and  his 
successors,  in  this  case,  if  the  abbot  and  all  the  convent  die,  so 
that  the  body  politic  is  dissolved,  the  donor  shall  have  his  land 
again,  and  not  the  lord  by  escheat.     And  so  if  land  be  given  in  fee- 
simple  to  a  dean  and  chapter,  or  to  a  mayor  and  commonalty,  and 
to  their  successors,  and  after  such  body  politic  or  incorporate  is 
dissolved,  the  donor  shall  have  the  land  again,  and  not  the  lord  by 
escheat.    And  the  reason  and  cause  of  this  diversity  is,  for  that 
in  the  case  of  a  body  politic  or  incorporate,  the  fee-simple  is  vested 
iu    their  politic   or  incorporate  capacity   created   by   the   policy 
of  uuin,    and    tlierefore  the  law  doth  annex   this  condition   to 
even*  such  gift  and  grant,  that  if  such  body  politic  or  incorporate 
Ih>  dissolved,   the  donor  or  grantor  shall  re-enter,    for  that  the 
cuuso  of  the  gift  or  grant  fails  ;  but  no  such  condition  is  annexed 
to  un  estate  in  fee-simple  vested  in  any  man  in  his  natural  ca- 
|mcity>  but  where  the  donor  or  feoffor  reserves  to  him  a  tenure^  and 
then  the  law  does  imply  a  condition  by  way  of  escheat.     Also  (as 
hath  been  said)  no  writ  of  escheat  lies,  but  in  the  three  cases  afore- 
kaid,  and  not  where  a  body  politic  or  incorporateis  dissolved. 


Section  5. 


I  liicr  biulhvTt 


A  LHO  if  there  be  three  brothers,  and  the  middle  brother  purchases 
lands  in  fee-simple,  and  dies  without  issue,  the  elder  brother  shall 
hav»  the  land  by  descent,  and  not  the  younger,  ific.  And  also  tf 
th^ra  he  three  brothers,  and  the  youngest  purchases  lands  infee- 
slmph,  and  dies  without  issue,  the  eldest  brother  shall  have  the  land 
l»ll  dmm^t,  and  not  the  middle  brother,  for  the  eldest  is  most  worthy 


Now  (toiuen  our  author  to  the  descent  between  brothers,  which 
U^  (HUjiont^ly  omitted  before.  Descent,  descensus,  comes  of  the  latin 
4vr«fil  tii'iHiiuih  i  and,  in  the  legal  sense,  it  signifies  when  lands  by 
il^ttl  III  liloMil  M\  to  any  person  after  the  death  of  his  ancestors ;  or 
n  /h.rti.Mil  ifc  tt  uicftHi  whereby  one  may  derive  his  title  to  certain 
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lands  as  heir  to  some  of  his  ancestors.  And  from  these  observa- 
tions arises  another  division  of  estates  in  fee-simple,  viz.  that  every 
man  who  has  a  lawful  estate  in  fee-simple  has  it  either  by  descent 
or  by  purchase. 

The  eldest  is  most  worthy  of  blood.]     It  is  a  maxim  in  law,  that  Male  preferred 
the  next  male  of  the  worthiest  blood  shall  ever  inherit  (as  also  and  all  ^{maif^ie 
descendants  from  him,)  before  the  female,  and  the  female  of  the  part  ^J/^™**'-^*' 
of  the  father  before  the  male  or  female  of  the  part  of  the  mother,       [14  a] 
Sec,  because  the  female  of  the  part  of  the  father  is  of  the  worthiest 
blood.     And  therefore  among  the  males,  the  eldest  brother  and  his 
posterity  shall  inherit  lands  in  fee-simple  as  heir  before  any  younger 
brother,  or  any  descending  from  him,  because  (as  Littleton  says) 
he  tf  most  worthy  of  blood.     In  King  Alfred's  time,  knights'  fees 
descended  to  the  eldest  son,  for  that  by  division  of  them  between 
males,  the  defence  of  the  realm  might  be  weakened  ;  but  in  those 
days  socage  fee  was  divided  between  the  heirs  male,  and  therewith 
agrees  Glanville.     But  of  this  more  shall  be  said  hereafter  in  its 
proper  place. 


Section  6» 

Also  it  is  to  be  understood^  that  none  shall  have  land  in  fee-simple  Half  blood  ex- 
by  descent  as  heir  to  any  man,  unless  he  be  his  heir  of  the  whole  ^^^^^' 
blood.  For  if  a  man  has  issue  two  sons  by  divers  venters,  and 
tke  elder  purchase  lands  infee-simple  and  dies  without  issue,  the 
younger  brother  shall  not  have  the  land,  but  the  uncle  of  the  elder 
brother  or  other  his  next  cousin  shall  have  tlie  same,  beeatise  the 
fomnger  brother  is  but  of  half-blood  to  the  elder. 

No  man  can  be  heir  to  a  fee-simple  by  the  common  law  but  he 
who  has  sanguinem  dupUcatum,  the  whole  blood,  that  is,  both  of  the 
father  and  of  the  mother,  so  that  the  half-blood  is  no  blood  inheritable 
by  descent ;  because  that  he  who  is  but  of  the  half-blood  cannot 
be  a  complete  heir,  for  that  he  has  not  the  whole  and  complete 
blood,  and  the  law  in  descents  of  fee-simple  respects  that  which  is 
complete  and  perfect. 
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Sect  to. V  7. 

h^U  ^a  mam  kas  iuvnu^  a  mm  amd  a  dmgkttr  Ay  «m  winter,  amd  a 
^fm  If9f  nmdhr  f^Aler,  amd  ike  rnm^  ih€  Jhiti  ▼enter  pmi'  vhmm  i  ktmds 
m  pM  amd  fUes  witlumi  U$Me,  ihe  tUier  9haU  hmn  ttm  Immdhy  ductmi 
04  hir  M  lur  hrfdhtr^  amd  moi  ike  yommfer  krwikew^fmr  ikai  ike 
Mi0!r  is  of  ih€  wkoU  blood  ofker  elder  broiker. 


Section  8. 

Hm,  hntf  fdso,  where  a  man  i$  eeieed  of  lands  in  fee^nrnple,  amd  kas 

I  *^''t  issue  a  son  and  daughter  by  one  Tenter,  and  a  son  by  anoiher 
vmiU^r,  and  dies,  and  ihe  eldest  son  enters  and  dies  without  issue, 
ihs  daughter  shall  have  the  land  and  not  the  younger  son ;  yet  the 
younger  son  is  heir  to  the  father  but  not  to  his  brother.  But  if 
thi*  ridest  son  does  not  enter  into  the  land  after  the  death  of  his 
fathrr,  hut  dies  before  any  entry  made  by  him,  then  the  younger 
brothpr  may  rnter,  and  shall  have  the  land  as  heir  to  his  father. 
Nut  when*  the  elder  son  in  the  case  aforesaid  enters  after  the  death 
if  his  fathfir,  and  has  possession,  there  the  sister  shall  have  the 
Innd^  because  pomioiiiiio  fratris  dc  feodo  simplici  facit  sororem  esse 
lurrtMlrm.  Hut  if  there  be  two  brothers  by  divers  venters,  and  ike 
elder  be  seiseil  of  land  in  fee.  and  dies  without  issue,  and  his  unde 
PHhf'S  as  next  heir  to  him.  and  also  dies  without  issue,  now  the 
younger  bivtker  NMiy  A<it¥  the  land<»s  heir  to  the  uncle,  for  that  he 
is  of  ihe  ithole  blood  to  Aim.  albeit  ke  be  but  of  the  half  blood  to  his 
elder  b^^iher. 

Si%m^HM4  f^ti'^lift'hmhimfift^mt/Ue.}    These  words  exclude  a  seisin  in 

IJtliw  *IIuhv4  <W  IrtiK  i^IIh^U  h<»  Imlh  «^  fW-^mple  expectant.  And  therefore,  it 
i»»M*\»Hi  Vv  l^^mln  \^  u^\yt\s\\  t\\  \s  \\\\sk\\  \M\i\  hb  wifi>  and  to  the  heirs  of  their  two 
k^nliiMi,  \hp  tP\\m\\K\^K  t\>  the  heirst  of  the  husband,  and  they  have 
Uim\&  M  iis^\,  iftuv)  lh<^  \vife  v)ie«^  and  he  take$  anoth^  wife,  and  has 
MM^^  A  i^viu  the  l^lKer  dW<»«  the  ehWt  son  enters  and  dies  with- 
\^^|  uims'.  iK^  ^k^nmkI  W\^her  s>i  the  Kddf  Mki^od  shall  inherit;  be- 
v^^«^^  tW  vtviv^t  ^^  bv  Kisi  eutrvx  w%»  qo<  ;KtitADT  seised  of  the 
IW  v^V^^vKv  W^\»^  sA|^'Uttt»  but  ^^«ttY  ^>lt  tfe^  estate  taiL    And  the 
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dem ;  and  here  the  eldest  son  is  not  possessed  of  the  fee-simple, 
but  of  the  estate  tail. 

And  though  Littleton  speaks  of  lands  only,  yet  there  may  be  ofwhat  there 
a  possessio  fratris  of  a  use,  of  a  seigniory,  a  rent,  an  ad vowson,  and  ^^y^"  '**"'*• 
of  other  hereditaments. 

And  the  eldest  son  enters  J]  These  words  are  materially  added  when  Eidnt  vm  mwi 
the  father  dies  seised  of  lands  in  fee-simple,  for  if  the  eldest  son  mXposaessio 
does  not  in  that  case  enter,  then  without  question  the  youngest  son  ^'^">* 
shall  be  heir ;  because,  as  hath  been  said  before,  he  must  regularly 
make  himself  heir  ta  the  person  who  was  last  actually  seised  (or 
to  the  purchaser),  that  is  to  the  fiither  where  the  eldest  son 
does  not  enter.   And  therefore  Littleton  adds,  that  the  son  is  heir  to 
the  father.     But  when  the  eldest  son  in  this  case  enters,  then 
cannot  the  youngest  son,  being  of  the  half  blood,  be  heir  to  the 
eldest,  but  the  land  shall  descend  to  the  sister  of  the  whole  blood. 
Tet  in  many  cases,  albeit  the  son  does  not  enter  into  lands  de- 
scended in  fee-simple,  the  sister  of  the  whole  blood  shall  inherit ; 
and  in  some  cases,  where  the  eldest  son  does  enter,  yet  the  younger 
brother  of  the  half  blood  shall  be  heir. 

If  the  father  makes  a  lease  for  years,  and  the  lessee  enters,  and  Posseuumofhis 
[the  father]  dies,  then  if  the  eldest  son  dies  during  the  term  before  |i*JJ[i't  !«irin!' 
entry  or  receipt  of  rent,  the  younger  son  of  the  half  blood  shall  not 
inherit,  but  the  sister;  because  the  possession  of  the  lease  for  years 
is  the  possession  of  the  eldest  son,  for  he  is  thereby  actually  seised 
of  the  fee-simple ;  and  consequently  the  sister  of  the  whole  blood 
ihall  be  heir. 

The  same  law  is  if  the  lands  be  holden  by  knights'  service.  Entry  i»f 
the  eldest  son  being  within  age,  and  the  guardian  enters  into  the  ^"^ 
lands.     And  so  it  is  if  the  guardian  in  socage  enter. 

But  in  the  case  aforesaid,  if  the  father  makes  a  lease  for  life,  or  a  Lease  for  Ufe  or 
gift  in  fee-tail,  and  dies,  and  the  eldest  son  dies  in  the  life  of  the  te-  ^^H»essio7i^ ' 
ttint  for  life  or  tenant  in  tail,  the  younger  brother  of  the  half  blood  ^^l^^^i^^ 
Aall  inherit ;  because  the  tenant  for  life  or  tenant  in  tail  is  seised  rent. 
of  the  freehold,  and  the  eldest  son  hath  nothing  but  a  reversion  ex- 
pectant upon  that  freehold  or  estate  tail ;  and  therefore  the  youngest 
son  shall  inherit  the  land  as  heir  to  the  father  who  was  last  seised 

D  3 


Co.Litt.  Ida.  Id i.  PK£-siMPLK.  Lilt.  8.8. 

of  the  actual  freehold.  And  albeit  a  rent  had  been  reserved  upon 
the  lease  for  life,  and  the  eldest  son  had  received  the  rent  and  died, 
yet  it  is  holden  by  some  that  the  younger  brother  shall  inherit,  be- 
cause the  seisin  of  the  rent  is  no  actual  seisin  of  the  freehold  of  the 
land.  But  35  Ass.  pi.  2.  seems  to  the  contrary,  because  the  rent 
issues  out  of  the  lands,  and  is  in  lieu  thereof,  wherein  the  only 
question  is,  whether  such  a  seisin  of  the  rent  be  such  an  actual 
seisin  of  the  land  in  the  eldest  son  as  the  sister  may  in  a  writ  of 
right  make  herself  heir  of  this  land  to  her  brother  ?  But  it  is  clear, 
that  if  there  be  bastard  eigne,  and  mulier  puisne,  and  the  father 
makes  a  lease  for  life  or  a  gift  in  tail,  reserving  a  rent  and  dies, 
and  the  bastard  receives  the  rent  [all  his  lifetime]  and  dies  [leaving 
issue]  this  shall  bar  the  mulier  [by  estoppel],  for  the  reason  of  that 
stands  upon  another  maxim,  as  shall  manifestly  appear  in  its  apt 
place.  Sect.  399. 

Possessio  fratris       Seised  of  londs.^     But  in  this  case,  if  the  eldest  son   enters^ 
douen  wid  gets  an  actual  possession  of  the  fee-simple,  yet  if  the  wife  of 

the  father  be  endowed  of  the  third  part,  and  the  eldest  son  dies,  the 
younger  brother  shall  have  the  reversion  of  the  third  part,  notwith- 
standing the  elder  brother's  entry;  because  his  actual  seisin 
which  he  got  thereby  was  by  the  endowment  defeated.  But  if  the 
eldest  son  had  made  a  lease  for  life,  and  the  lessee  had  endowed 
the  wife  of  the  father,  and  tenant  in  dower  had  died,  the  daughter 
should  have  the  reversion,  because  the  reversion  was  changed  and 
altered  by  the  lease  for  life,  and  the  reversion  is  now  expectant  on 
a  new  estate  for  life. 

Entry  into  part       Enter.]    Hereupon  the  question  grows,  whether  if  the  father  be 
mffiaent.  seised  of  divers  parcels  of  land  in  one  county,  and  after  the  death 

of  the  father  the  son  enters  into  one  parcel  generally,  and  before 
any  actual  entry  into  the  other,  dies,  whether  the  general  entry  into 
[156]  part  shall  not  vest  in  him  an  actual  seisin  in  the  whole,  so  that  the 
sister  shall  inherit  the  whole  ?  And  some  take  a  diversity  when 
an  entry  shall  vest  or  divest  an  estate,  that  there  must  be  several 
entries  into  the  several  parcels,  but  that  where  the  possession  is  in 
no  man,  but  the  freehold  in  law  is  in  the  heir  that  enters,  there  the 
general  entry  into  one  part  reduces  all  into  his  actual  possession. 
And  therefore  if  the  lord  enters  into  a  parcel  generally  for  a  mort- 
main, or  the  feoffor  for  a  condition  broken,  [without  saying  in  the 
name  of  the  whole]  or  the  disseisee  into  a  parcel  generally,  the 
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eatry  shall  Dot  vest  nor  devest  in  those  or  the  like  cases,  only  for 
that  parcel.  But  when  a  man  dies  seised  of  divers  parcels  in  pos- 
session^  and  the  freehold  in  law  is  by  the  law  cast  upon  the  heir^ 
and  the  possession  is  in  no  man,  there  the  entry  into  parcel  gene- 
rally seems  to  vest  the  actual  possession  in  him  of  the  whole. 
But  if  his  entry  in  that  case  be  special,  viz.  that  he  enter  only  into 
that  parcel,  and  no  more,  then  that  parcel  only  is  reduced  into 
actual  possession. 

A  man  seised  of  lands.]     What  then  is  the  law  of  rent,  advowson,  Possessio  frairit 
or  such  things  that  lie  in  grant?     If  a  rent,  or  an    advowson,  fent,^Scc!*"*' 
descend  to  the  eldest  son,  and  he  dies  before  he  has  seisin  of  the 
rent,  or  present  to  the  church,  the  rents  or  advowson  shall  descend 
to  the  youngest  son,  for  that  he  must  make  himself  heir  to  his 
father,  as  hath  been  oftentime  said  before.     The  like  law   is  of 
offices^  courts^  liberties,  franchises,  commons  of  inheritance,  and 
such  like.    And  this  case  differs  from  the  case  of  tenant  by  the  Curtesy. 
curtesy ;  for  there  if  the  wife  dies  before  the  rent  day,  or  the 
chorch    becomes  void,  the  law  in  respect  of  the  issue  begotten 
by  him  will  give  him  an   estate  by  the  curtesy  of  England, 
because  there  was  no  laches  or  default  in  him,  nor  could  he  pos- 
sibly get  seisin.    But  the  case  of  the  descent  to  the  youngest  son 
stands  upon  another  reason,  viz.  to  make  himself  heir  to  him  that 
was  actually  seised,  as  hath  been  said. 

Li  fee-sw^le.']     For  half  blood  is  not  respected  in  estates  tail,  Uai/ blond  ap- 
because  the  issues  claim  by  descent  per  formam  doni,  and  the  issue  ^l^^^^^^IJi 
in  tail  is  ever  of  the  whole  blood  to  the  donee. 

Possessio  frairis  de  feodo  simplid  facit  sororem  esse  haredem.']  Four  rules  lo 
Hereupon  four  things  are  to  be  observed,  every,  word  being  almost  {^s^^*"^  ^^' 
operative  and  material.      First,  that  the  brother  must  be  in  actual 
possession;    for  possessio  est  quasi  pedis  positio.     2dly.  de  feodo 
dmplici  excludes  estates  in  tail.    3dly.  facit  sororem  esse  haredem. 
So  that  soror  est  tueres  facta,  and  therefore  some  act  must  be  done  to 
make  her  heir,  and  the  younger  son  is  hares  natus  if  no  act  be  done 
to  the  contrary.  And  albeit  the  words  h^ facit  sororem  esse  Jueredem,  suter*s  issue. 
yet  this  extends  to  the  issue  of  the  sister,  8cc.  who  shall  inherit 
before  the  younger  brother.     4thly.  Of  dignities,  whereof  no  other  No  possessio 
possession  can  be  had  but  such  as  descends  to  a  man  and  his  heirs,  j™,."*'^  ^'"' 
(u  to  be  a  duke,  marquis,  earl,  viscount,  or  baron)  of  which  there 
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can  be  no  possession  of  the  brother  to  make  the  sister  inherit ;  but 
the  younger  brother,  being  heir  (as  Uttkion  says)  to  the  father, 
shall  inherit  the  dignity  inherent  to  the  blood  as  heir  to  him  who 
was  first  created  noble. 

Keiiheryou^       And  you  shall  understand  that  concerning  descents  there  is  a 

fio  fratrii  nor  •  i*. 

half  blood  hold  law,  parcel  of  the  laws  of  England,  called  jus  airona,  and  diners 
at  to  t    croini.  j^  many  things  from  the  general  law  concerning  the  subject.    As 

for  example,  if  the  king  has  issue  a  son  and  a  daughter  by  one 
venter,  and  a  son  by  another  venter,  and  purchases  lands  and  dies; 
and  the  eldest  son  enters  and  dies  without  issue,  the  daughter  shall 
not  inherit  these  lands,  nor  any  other  fee-simple  lands  of  the  crown, 
but  the  younger  brother  shall  have  them.  Wherein  note  that 
neither  possesno  fratrii  holds  of  lands  of  the  possessions  of  the 
crown,  nor  is  half  blood  an  impediment  to  the  descent  of  the  lands 
of  the  crown,  as  it  fell  out  in  experience  after  the  decease  of  king 
Edward  the  sixth  to  queen  Mary,  and  from  queen  Mary  to  queen 
Elizabeth,  both  of  whom  were  of  the  half  blood,  and  yet  inherited 
not  only  the  lands  which  king  Edward  or  queen  Mary  purchased,, 
but  the  ancient  lands  parcel  of  the  crown  also. 

Detcentofiand^  A  man,  who  is  king  by  descent  of  the  part  of  his  mother,  pur- 
jfurehasedby  chascs  lands  to  him  and  his  heirs,  and  dies  without  issue,  this  land 
th€  erown.         gj^^^jj  jeg^gn J  ^q  ^y^^  Ij^jj  q{  i\^Q  part  of  the  mother ;  but  in  the  case 

of  a  subject,  the  heir  of  the  part  of  the  father  shall  have  them. 
So  king  Henry  the  eighth  purchased  lands  to  him  and  his  heirs, 
and  died,  having  issue  two  daughters,  the  lady  Mary  and  the  lady 
Elizabeth ;  after  the  decease  of  king  Edward,  the  eldest  daughter 
queen  Mary  did  alone  inherit  all  his  lands  in  fee-simple.  For 
the  eldest  daughter  or  sister  of  a  king  shall  inherit  all  his  fee- 
simple  lands.  So  it  is  if  the  king  purchase  lands  of  the  custom 
of  gavelkind,  and  dies  leaving  issue  divers  sons,  the  eldest  bod 
only  shall  inherit  these  lands.  And  the  reason  is,  for  that  the 
quaUty  of  the  person  does  in  these  and  many  other  like  cases 
alter  the  descent,  so  that  all  the  lands  and  possessions  whereof  the 
king  is  seised  injure  corona,  shall  secundum  jus  corona  attend  upon 
and  follow  the  crown,  and  therefore  to  whomsoever  the  crown 
descends,  these  lands  and  possessions  descend  also ;  for  the  crown 
and  the  lands  whereof  the  king  is  seised  tn  jure  corona,  are  conr 
[16  tf]  comitantia.  If  the  right  heir  of  the  crown  be  attainted  of  treason, 
erown  aim  at'  Y^^  ^hall  the  crown  descend  to  him,  and  eo  insiante  (without  any 

tuinder. 
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other  revereal)  the  attainder  is  utterly  avoided,  as  it  fell  out  in  the 
case  of  Htwry  the  seventh.  And  if  the  king  purchase  lands  to 
him  and  his  heirs,  he  is  seised  thereof  in  jure  corona ;  d  fortiori^ 
when  he  purchases  land  to  him,  his  heirs  and  successors. 

But  hereof  this  little  taste  shall  suffice. 


Section  9. 

And  tl  is  to  wii^  thai  this  word  (inheritance)  is  not  only  intended  Inheritance 
tiere  a  man  has  lands  or  tenements  by  descent  of  inheritage,  but 
also  every  fee-simple  or  tail  which  a  man  has  by  his  purchase  may 
hi  called  an  inheritemee,  because  his  heirs  may  inherit  him. 

There  be  some  that  have  an  inheritance,  and  have  it  neither  by  'Neeeuanet  u 
descent,  nor  properly  by  purchase,  but  by  creation;  as  when  ^J^l^^^l 
the  king  creates  any  man  a  duke,  a  marquis,  earl,  viscount,  or  «««'  '^w*'* 
banm  to  him  and  his  heirs,  or  to  the  heirs  male  of  his  body,  &c. 
he  has  an  inheritance  therein  by  creation.  A  man  may  have 
an  inheritance  in  title  of  nobility  and  dignity  three  ways ;  that 
is  to  say,  by  creation,  by  descent,  and  by  prescription.  By  [16  A] 
creation  two  manner  of  ordinary  ways  (for  I  will  not  speak  of  a 
creation  by  parliament),  by  writ,  and  by  letters  patent.  Creation 
by  writ  is  the  more  ancient  way ;  and  here  it  is  to  be  observed, 
that  a  man  shall  gain  an  inheritance  by  writ.  King  Richard  the 
second  created  John  Beauchampe  de  Hoke  baron  of  Kidderminster 
by  his  letters  patent,  bearing  date  the  10th  October ^  anno  regni 
wi  11,  before  whom  there  was  never  any  baron  created  by  letters 
patent,  but  only  by  writ.  And  it  is  to  be  observed,  that  if  he 
be  called  generally  by  writ  to  parliament,  he  has  a  fee-simple  in 
the  barony  without  any  words  of  inheritance ;  but  if  he  be  created 
by  letters  patent,  the  estate  of  inheritance  must  be  limited  by  apt 
words,  else  the  grant  will  be  void.  If  a  man  be  called  by  writ 
to  parliament  and  the  writ  is  delivered  to  him,  and  he  dies 
before  he  comes  and  sits  in  parliament,  [it  becomes  a  question] 
whether  he  was  a  baron  or  no  ?  And  it  is  to  be  answered  that  he 
was  no  barcm,  for  the  direction  and  delivery  of  the  writ  to  him 
Biakes  him  not  noble ;  for  this  writ  has  no  operation  or  effect  until 
he  sit  in  parliament,  and  thereby  his  blood  is  ennobled  to  him  and 
his  heirs  Uneal,  and  thereupon  a  baron  is  called  a  peer  of  parlia- 
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menu  And  if  issue  be  joined  in  any  action,  whether  he  be  a 
baron,  &c.  or  no,  it  shall  not  be  tried  by  jury,  but  by  the  record  of 
parliament,  which  could  not  appear  unless  he  were  of  the  parlia- 
ment Therefore  a  duke,  earl^  &c.  of  another  kingdom^  are  not  to 
be  sued  by  those  names  here,  for  they  are  not  peers  of  parlia- 
ment. And  albeit  the  creation  by  writ  is  the  more  ancient ;  yet 
the  creation  by  letters  patent  is  the  surer,  for  he  may  be  sufficiently 
created  by  letters  patent  and  made  noble  albeit  he  never  sit  in 
parliament. 

o/nobiuty  6y         And  it  is  to  be  observed,  that  nobility  may  be  granted  for  term 
"'^''  of  life  by  act  in  law  without  any  actual  creation ;  as  if  a  duke  take 

a  wife,  by  the  intermarriage  she  is  a  duchess  in  law ;  and  so  of  a 
marquis,  an  earl,  and  the  rest,  and  in  some  other  cases.  And 
there  is  a  diversity  between  a  woman  that  is  noble  by  descent,  and 
a  woman  that  is  noble  by  marriage.  For  if  a  woman,  that  is  noble 
by  descent,  marry  one  that  is  under  the  degree  of  nobility,  yet  she 
remains  noble  still ;  but  if  she  gain  her  nobility  by  marriage,  she  loses 
it  if  she  marry  under  the  degree  of  nobility,  and  so  is  the  rule  to  be 
understood,  si  mulier  nobUis  nupserit  ignobUi  detinit  esse  nobilis. 
But  if  a  duchess  by  marriage  marries  a  baron  of  the  realm,  she 
remains  a  duchess  and  loses  not  her  name,  because  her  husband  is 
noble,  et  sk  de  cateris. 

Dignitiffariife,  And  as  an  estate  for  life  may  be  gained  by  marriage,  so  may  the 
king  create  either  man  or  woman  noble  for  life,  but  not  for  years ; 
because  then  it  might  go  to  executors  or  administrators.  The  true 
division  of  persons  is,  that  every  man  is  either  noble,  that  is,  a  lord 
of  parliament  of  the  upper  house,  or  under  the  degree  of  nobility, 
that  is,  amongst  the  commons,  as  knights,  esquires,  citizens,  and 
burgesses  of  the  lower  house  of  parliament,  who  are  commonly  called 
the  House  of  Commons  ;  and  he  who  is  not  of  the  nobility,  is  by 
intendment  of  law  among  the  commons. 


[17a]  Section  10. 

« 

Demesne  as  of    And  of  such  things  wliereof  a  man  may  have  a  manual  occupa* 

lion,  possession  or  receipt,  as  of  lands,  tenements^  rents,  and  such 
like,  there  a  mem  shall  say  in  his  count  and  plea,  that  such  a  one 
was  seised  in  his  demesne  as  of  fee.     But  of   things   which  do 
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mot  lie  in  such  manval  occupation,  kc,  as  of  an  advowson  of  a 
church  and  such  lite,  then  he  shall  say,  that  he  was  seised  as  of 
fu,  and  not  in  his  demesne  as  of  fee. 

Seised,^     Seisitus,  comes  of  the  French  word  seisin,  i.  e,possessio,  Seitedandpot 
sa?iog  that  in  the  common  law,  seised  or  seisin  is  properly  applied  *^^tiL*^' 
to  the  freehold,  and  possessed  or  possession  properly  to  goods  and 
chattels  ;  although  sometimes  the  one  is  used  instead  of  the  other* 

In  his  demesne  as  qffeeJ]  In  dominico  suo  ut  infeodo.    Dominicum  Lands  in  de- 
is  not  only  that  inheritance  wherein  a  man  has  proper  dominion  or  ^j^^,,-*^ 
ownership,  as  it  is  distinguished  from  the  lands  which  another  s^^^* 
hdds  of  him  in  service,  but  that  which  is  manually  occupied, 
manured,  and  possessed,  for  the  necessary  sustenance,  mainte* 
nancCj  and  support,  of  the  lord  and  his  household,  and  savours 
de  domo  of  the  house,  either  ad  mensam,  for  his  or  their  board  or 
sustenance,  or  is  manually  received,  (as  rents)  for  bearing  and 
defroYtng  of  necessary  charges  pubKc  or  private.    And  in  Domesday 
demesne  land  is  called  inland;  as  for  example,  quatuor  bovatas 
Urrit  de  inland,  et  decern  bovatas  in  seivitio. 

In  such  manual  occupation,  4rc.]  There  is  nothing  in  our  author  LMeton**  3f 
bat  is  worthy  of  observation.  Here  is  the  first  (J^c.)  and  there  is  [176] 
no  (4rc.)  in  all  his  three  books  (there  being  as  you  shall  perceive 
feiy  many),  but  it  is  for  two  purposes.  Ist.  It  implies  some 
other  necessary  matter.  2dly.  That  the  student  may,  together 
with  that  which  our  author  has  said,  inquire  what  authorities  there 
be  in  law  that  treat  of  that  matter,  which  will  work  three  notable 
effects.  Ist  It  will  make  him  understand  our  author  the  better. 
2dly.  It  will  exceedingly  add  to  the  reader's  invention :  and  lastly, 
it  wiU  fasten  the  matter  more  surely  in  his  memory. 

As  of  an  advowson,'\  Wherein  a  man  hath  as  absolute  an  ownership  Adwivson, 
and  property  as  he  hath  in  land  or  rents,  yet  he  shall  not  plead  that  ^opr^wn 
he  is  seised  in  dominico  suo  ut  de  feodo,  because  that  inheritance,  derived  from 
savouring  not  de  domo,  cannot  either  serve  for  the  sustenance  of 
him  and  his  household,  nor  can  any  thing  be  received  from  the 
same  for  defraying  its  charges.     And  therefore  he  cannot  say  that 
he  is  seised  thereof  in  dominico  suo  ut  de  feodo;  whereby  it  appears 
how  the  conunon  law  detests  simony  and  all  corrupt  bargains^for 
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presentation  to  any  benefice,  and  intends  that  the  person  presented 
for  discharge  of  the  cure  should  be  presented  freely  without  expecta- 
tion of  any  thing ;  nay,  so  cautious  is  the  common  law  in  this  point, 
that  the  plaintiff  in  a  quare  impedit  could  recover  no  damages  for 
the  loss  of  his  presentation  until  the  statute  of  W.  2.  c.  5.  And 
7B.4C.  150.  that  is  the  reason  why  a  guardian  in  socage  shall  not  present  to  an 
advowson,  because  he  can  take  nothing  for  it,  and  by  consequence 
he  cannot  account  for  it,  for  by  law  he  can  meddle  with  nothing 
that  he  cannot  account  for.  And  in  a  writ  of  right  of  advowson, 
the  patron  shall  not  allege  the  esplees  or  taking  of  the  profits  in 
himself  but  in  his  incumbent. 


Advcwion  of  a 
moiet%f  and 
moiety  of  ad- 
vowson distin' 
^uished, 

[18a] 


Advowson.'\  There  is  this  difference  between  an  advowson  of  the 
moiety  of  a  benefice  [which  is  an  entire  thing]  and  the  moiety  of 
an  advowson  [which  is  only  part].  The  advowson  of  a  moiety  is, 
when  there  are  several  patrons  and  two  several  incumbents  in  one 
church,  the  one  of  the  one  moiety  thereof,  and  the  other  of  the 
other  moiety,  and  one  part  as  well  of  the  church  as  of  the  parish 
allotted  to  the  one,  and  tlie  other  part  thereof  to  the  other ;  and  in 
that  case  each  patron  if  he  be  disturbed  shall  have  a  quare  impedit, 
ad  medietatem  ecclesia.  But  if  there  be  two  coparceners,  and  they 
agree  to  present  by  turn,  each  of  them  in  truth  has  but  a  moiety 
of  the  advowson,  but  since  there  is  but  one  incumbent,  if  either  of 
them  be  disturbed,  she  shall  have  a  quare  impedit,  ad  ecdesiam. 
But  in  the  case  of  the  two  coparceners,  one  of  them  may  have  a 
writ  of  right  of  advowson  de  medietate  advocationis:  for  in  truth  she 
has  but  a  right  to  a  moiety ;  but  in  the  other  case,  where  there  are 
two  patrons  and  two  incumbents  in  one  church,  each  of  them  may 
have  a  writ  of  right  of  advowson  de  advocatione  medietatis.  And  as 
there  may  be  two  several  parsons  in  one  church,  (as  hath  been  said) 
so  there  may  be  two  who  may  make  but  one  parson  in  a  church. 
And  Fitzh.  says,  that  two  prebendaries  maybe  one  parson  of  a 
church,  who  shall  join  in  2l  juris  utrum,  so  that  one  rectory  may  be 
annexed  to  two  prebends,  and  then  both  of  them  will  make  but  one 
parson. 
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Section  11. 

And   note,  that  a  man  cannot  have  amove  large  or  greater  Fee-simple, i 
estate  of  inheritance  than  a  fee-simple.  largest  estate 

This  extends  as  well  to  fee-simples  conditional  and  qualified, 
as  to  fee-simples  pure  and  absolute.  For  our  author  speaks  here  of 
the  amplenass  and  greatness  of  the  estate,  and  not  of  the  perdur- 
ableness  of  the  same.  And  he  who  has  'a  fee-simple  conditional 
or  qualified,  has  as  ample  and  great  an  estate,  as  he  who  has  a  fee- 
simple  absolute  ;  and  hence  a  diversity  appeal's  between  the  quan- 
tity and  quality  of  the  estate. 

From  this  estate  m  fee-simple,  estates  tail,  and  all  other  par- 
ticalar  estates  are  derived  ;  and  therefore  worthily  our  author 
begins  his  first  book  with  tenant  in  fee-simple,  for  a  principalioribus 
seu  dignioribus  est  ifichoandum. 

Cannot  have  a  more  large  or  greater  estate  4rc.]  For  this  cause  Hence  fee  ufo 
two  fee-simples  absolute  cannot  be  of  one  and  the  self-same  land.  If  ^•^^' 
the  king  make  a  gift  in  tail,  [whereby  a  reversion  is  left  in  himself] 
and  the  donee  is  attainted  of  treason,  in  this  case  the  king  has  not 
two  fee-simples  in  him,  viz.  the  ancient  reversion  in  fee  and  a  fee- 
simple  determinable  upon  the  dying  without  issue  of  tenant  in  tail, 
bat  both  of  them  are  consoUdated  and  conjoined  together.  And 
80  it  is  if  such  a  tenant  in  tiul  conveys  the  land  to  the  king  his 
heirs  and  successors,  the  king  has  but  one  estate  in  fee-simple 
united  in  him,  and  the  king's  grant  of  one  estate  is  good,  and  so 
was  it  adjudged  in  the  court  of  Common  Pleas. 

And  yet  by  act  of  law,  there  may  be  in  several  persons  a  quaUfied  Qualified  fee 
fee-simple  in  one,  and  a  fee-simple  determinable  in  another  by  inam^^^ibu^ 
matter  es  post  facto:  as  if  a  gift  in  tail  be  made  to  a  villein,  [who  ^^^!f  «<?'« 
anciently  could  take  nothing  except  to  his  lord's  use]  and  the  lord 
enters,  the  lord  has  a  fee-simple  qualified,  [that  is  determinable  on 
the  failure  of  his  villein's  issue]  and  the  donor  has  a  reversion  in 
fee.    But  if  the  lord  infeoff  the  donor,  now  both  fee-simples  are 
ttnited,  and  he  has  but  one  fee-simple  in  him.    But  one  fee-simple 
cumot  depend  upon  another  by  grant  of  the  parties ;  as  if  landa 


Co.  Liu.  18  a.  186. 


PEB-SIMPLB. 


Lift.  S.12. 


be  given  to  A.  [and  his  heirs]  so  long  as  B.  has  heirs  of  his  body, 
with  remainder  over  in  fee,  the  remainder  is  void,  [but  the  grantor 
has  a  possibility  of  reverter  which  he  may  grant  away.] 


Section  12. 


ParchaBe  in- 
cludes every 
other  title  but 
descent. 


[186] 


Also,  purchase  is  called  the  possession  of  lands  or  tenements  that 
a  man  hath  by  his  deed  or  agreement,  unto  which  possession  he  comes 
not  by  title  of  descent  from  any  of  his  ancestors,  or  of  his  cousins, 
but  by  his  oum  deed. 

A  purchase  is  always  intended  by  title  and  most  properly  by 
some  kind  of  conveyance,  either  for  money  or  some  other  consider- 
ation, or  freely  of  gift,  for  that  is  in  law  also  a  purchase.  But  a 
descent,  because  it  comes  merely  by  act  of  law,  is  not  said  to  be  a 
purchase ;  and  accordingly  the  makers  of  the  act  of  parliament  in 
I  Hen.  5.  cap.  5,  speak  of  those  who  have  lands  or  tenements  be 
purchase  or  descent  of  inheritance. 

Tenant  by  es-  And  80  it  IS  of  an  cscheat  or  the  like,  because  the  inheritance  is 
ordower,arein  cast  upon,  or  a  title  vcstcd  in  the  party  by  act  of  law,  and  not  by  his 
POTitJ^/dS-  ^^^  ^®^  ^^  agreement,  as  our  author  here  says.  Like  law  of  the 
•«*»^«  estate  of  tenant  by  the  curtesy,  tenant  in  dower,  or  the  like.     But 

such  as  acquire  lands  by  mere  injury  or  wrong,  as  by  disseisin, 
intrusion,  abatement,  usurpation,  8cc.  cannot  be  said  to  come  in  by 
purchase,  no  more  than  robbers,  burglars,  pirates,  or  the  like,  can 
justly  be  termed  purchasers. 


Tomb  monU" 
mtnt  and  et- 
euteheon,  6f- 
ioft^  to  heir,  but 
executor  htu  alio 
a  r^ht  of  action 
for  defacing 
them. 


If  a  nobleman,  knight,  esquire,  &c.  be  buried  in  a  church,  and 
have  his  coat-armour  and  pennons  with  his  arms,  and  such  other 
ensigns  of  honour  as  belong  to  his  degree  or  order,  set  up  in  the 
church,  or  if  a  gravestone  or  tomb  be  laid  or  made,  8cc.  for  a  monu- 
ment of  him,  in  this  case,  albeit  the  freehold  of  the  church  be  in 
the  parson  and  these  things  be  annexed  to  the  freehold,  yet  cannot 
the  parson  [or  any  other  person]  take  or  deface  them,  without  being 
subject  to  an  action  by  the  heir  and  his  heirs  in  the  honour  and 
memory  of  whose  ancestor  they  were  set  up.  And  some  hold  that 
the  wife  or  the  executors  who  first  set  them  up  may  have  an 
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action  in  that  case  also  against  those  that  deface  them  in  their 
time. 

And  note,  that  chattels  which  are  constituted  heir-looms  (such  as  f^^ir  looms, 

^  Min  actum  for, 

the  best  bed,  table,  pot,  pan,  cart,  or  other  dead  moveable  chat- 
tel) may  go  to  the  heir,  and  the  heir  then  may  have  an  action  for 
them  at  the  common  law,  and  shall  not  be  obliged  to  sue  in  the 
ecclesiastical  court ;  but  heir-looms  are  made  so  by  custom,  not 
by  common  law.  And  the  ancient  jewels  of  the  crown  are  heir- 
looms, and  shall  descend  to  the  next  successor,  and  are  not  devis- 
able by  testament. 
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CHAPTER  11.     Section  13. 

FEE-TAIL. 

Origin  of  en-      TENANT  in  fee-tail  is  by  force  of  the  statute  of  W.2.  cap.  l,for 

before  that  statute,  all  inheritances  were  fee-simple :  for  all  the 
gifts  which  are  specif  ed  in  that  statute  were  fee-simple  conditional 
at  the  common  law,  as  appears  by  the  rehearsal  of  the  same  statute. 
And  now  by  this  statute,  tenant  in  tail  is  in  tu>o  manners,  that  is  to 
say,  tenant  in  tail  general,  and  tenant  in  tail  special. 

[]9a]  The  statute  of  W.  2.]     This  statute  was  made  in  13  E.  1,  [A.D. 

1285],  and  is  called  West.  2,  because  the  parliament  was  holden  at 
Westminster,  and  to  distinguish  it  from  a  statute  called  Westminster 
the  first.  And  albeit  many  parliaments  were  afterwards  holden  at 
Westminster  besides  these,  yet  these  two  only,  propter  exceUentiam, 
were  called  the  statutes  of  Westminster.  And  the  cause  of  making 
this  statute  was  to  preserve  the  inheritance  in  the  blood  of  those 
to  whom  the  gift  was  made. 

Of  conditional  Before  the  said  statute  all  inheritances  were  fee-simple  J]  Here  fee- 
of  eitaut  tail  at  simplc  is  taken  in  its  large  sense,  including  as  well  conditional  or 
common  law.  qualified,  as  absolute  fees,  to  distinguish  them  from  estates  in 
tail  since  the  said  statute.  Before  which  statute  de  donis  conditio- 
naUbus,  if  land  had  been  given  to  a  man,  and  to  the  heirs  male  of 
his  body,  the  having  issue  female  was  no  performance  of  the  con- 
dition ;  but  if  he  had  issue  male  and  died,  the  issue  male  would 
have  inherited,  yet  he  had  not  a  fee-simple  absolute  ;  for  if  he  had 
died  without  issue  male,  the  donor  might  have  entered  as  in  his 
reverter.  By  having  issue,  the  condition  was  performed  for 
three  purposes:  1st,  to  alien;  2d,  to  forfeit;  3d,  to  charge  with 
rent,  common,  or  the  like.  But  the  course  of  descent  was  not 
altered  by  having  issue,  for  if  the  donee  had  issue  and  died,  and 
the  land  had  descended  tx)  his  issue,  yet  if  that  issue  had  died 
(without  any  alienation  made)  without  issue,  his  collateral  heir 
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should  not  have  inherited,  because  he  was  not  within  the  form  of 
the  gift,  viz.  heir  of  the  body  of  the  donee.  Lands  were  given 
before  the  statute  in  frank-marriage,  and  the  donees  had  issue  and 
died,  and  afterwards  the  issue  died  without  issue  ;  it  was  adjudged, 
that  his  collateral  issue  shall  not  inherit,  but  the  donor  shall  re- 
enter. So  note,  that  the  heir  in  tail  had  no  fee-simple  absolute  at 
the  common  law,  though  there  were  divers  descents.  If  lands  had 
been  given  [at  the  common  law]  to  a  man  and  to  his  heirs  male  of 
his  body,  and  he  had  issue  two  sons,  and  the  eldest  had  issue  a 
daughter,  the  daughter  was  not  inheritable  to  the  fee-simple,  but 
the  younger  son  performam  doni.  And  so  if  land  had  been  given 
at  common  law  to  a  man  and  the  heirs  female  of  his  body,  and  he 
had  issue  a  son  and  daughter,  and  died,  the  daughter  should  have 
inherited  this  fee-simple  at  the  common  law.  If  the  donee  in  tail  OfihedoneeU 
had  issue  before  the  statute,  and  the  issue  had  died  without  is8ue>  fore  and  afilr 
the  alienation  of  the  donee  at  the  common  law,  having  no  issue  at  ***"*  *^* 
that  time,  had  not  baired  the  donor.  If  donee  in  tail  at  the  com- 
mon law  had  not  aliened  before  any  issue  had,  and  afterwards  had 
issue,  this  alienation  had  barred  the  issue,  because  he  claimed  a 
fee-simple  ;  yet  if  that  issue  had  died  without  issue,  the  donor 
might  re-enter,  for  that  he  aliened  before  any  issue,  at  which  time 
he  had  no  power  to  alien  to  bar  the  possibility  of  the  donor.  But 
if  feme  tenant  in  tail  had  taken  husband,  and  had  issue,  and  the 
husband  and  wife  had  aliened  in  fee  by  deed  before  the  statute 
[without  matter  of  record],  the  issue  might  have  [recovered  the 
land  in  s,']Jormedon  in  descender;  for  the  alienation  was  not  lawful: 
bat  otherwise  it  is,  if  it  had  been  by  fine.  And  these  things, 
though  they  seem  ancient,  are  necessary  notwithstanding  to  be 
known,  as  well  for  the  knowledge  of  the  common  law,  as  for 
annoities  and  such  like  inheritances  as  cannot  be  entailed  within 
the  said  statute,  and  therefore  remain  at  common  law.  If  the  king  [19  A] 
before  the  statute  de  donis  conditionalibus  had  made  a  gift  to  a  man, 
and  to  the  heirs  of  his  body  begotten,  the  donee  after  issue  bom 
mi^t  have  aUened  as  well  as  in  the  case  of  a  common  person. 
Bat  if  the  donee  had  no  issue,  and  before  the  statute  had  aliened 
with  warranty,  and  died,  and  the  warranty  had  descended  upon  the 
king,  this  should  not  have  bound  the  king  of  his  reversion  without 
assets ;  but  otherwise  it  was  in  the  case  of  a  common  person.  On 
the  other  hand,  if  lands  had  been  given  to  the  king  and  to  the  heirs 
of  his  body,  he  could  not  before  issue  have  aliened  in  fee,  but  only 
to  have  barred  his  issue  as  a  common  person  might  have  done,  but 

£ 
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not  to  have  barred  the  reversion,  for  that  should  have  been  a  wrong 
in  the  case  of  a  subject,  and  the  king's  prerogative  cannot  alter  his 
case,  nor  make  it  greater  than  the  donor  gave  unto  him ;  and  it  is 
a  maxim  in  law,  that  the  king  can  do  no  wrong.  When  all  estates 
were  fee-simple,  then  were  purchasers  sure  of  their  purchases, 
farmers  of  their  leases,  creditors  of  their  debts,  the  king  and  lords 
had  their  escheats,  forfeitures,  wardships,  and  other  profits  of  their 
seigniories :  and  for  these  and  other  like  cases,  by  the  wisdom  of 
the  common  law  all  estates  of  inheritance  were  fee-simple ;  and 
what  contentions  and  mischiefs  have  crept  into  the  quiet  of  the 
law  by  these  fettered  inheritances,  daily  experience  teaches  us. 

St4auut.  Effect       As  appears  by  the  rehearsal  of  the  same  statute.l    Here,  by  the 

authority  of  our  author,  the  rehearsal  or  preamble  of  a  statute  is  to 
be  taken  for  truth ;  for  it  cannot  be  thought,  that  a  statute,  which 
is  made  by  authority  of  the  whole  realm,  as  well  of  the  king,  as  of 
the  lords  spiritual  and  temporal,  and  of  all  the  commons,  will  recite 
a  thing  against  the  truth. 

NovteraitabU       By  this  Statute  the  land  is  as  it  were  appropriated  to  the  tenant 

in  tail  and  to  the  heirs  of  his  body,  therefore  if  an  estate  be  made, 
either  before  or  since  the  statute  of  uses,  27  H.  8.  c.  10.  to  a  man 
and  the  heirs  of  his  body,  either  to  the  use  of  another  and  his  heirs, 
or  to  the  use  of  himself  and  his  heirs,  this  limitation  of  use  is 
utterly  void.  For  before  the  said  statute  of  27  Hen.  8.  he  could 
not  have  executed  the  estate  to  the  use  [and  what  he  could  not  do 
before  the  statute  he  cannot  do  since.  But  this  opinion  has  been 
controverted,  and  it  seems  that  a  use  in  fee  may  be  raised  on  a 
seisin  in  tail,  subject  to  determination  on  failure  of  the  seisin, 
1  Sand.  Uses.] 


Section   14,  16. 

Tail  general.  TENANT  in  tail  general  is,  where  lands  or  tenements  are  given  io 
a  man,  and  to  his  heirs  of  las  body  begotten.  Jn  this  case  ii 
is  called  general  tail,  because  whatsoever  woman  such  tenant 
takes  to  wife  {if  he  has  many  wives,  and  by  every  of  them  has 
issue),  yet  every  one  of  these  issues  by  possibility  may  inherit  the 
tenements  by  force  of  the  gift ;  because  every  one  of  such  issue  is  of 
his  body  engendered.     Jn  the  same  manner  it  is,  where  lands  or 
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Umewnenis  ar$  given  to  a  woman,  and  to  the  heirs  of  her  body; 
albeii  that  ehe  ka$  divers  husbands,  yet  the  issue  which  she  may 
have  5y  every  husband,  may  inlierit  €u  issue  in  tail  by  force  of 
this  gift ;  and  therefore  such  gifts  are  called  general  tails, 

LandJ]    In  its  general  and  l^al  signification,  (as  hath  been  said  Land  includes 
before)  includes  not  only  all  kind  of  grounds,  as  meadow,  pasture,  ^^''^' 
wood  &c.  bot  houses  and  all  edifices  whatsoever.     In  a  more 
icstrained  sense  it  is  taken  for  arable  ground. 

Tenements.^  This  is  the  only  word  which  the  said  statute  of  j^j^^^  „,^ 
W.  2.  that  created  estates  tail,  uses :  and  it  includes,  not  only  all  ^^^^  may  not 
eoqxxnte  inheritances  which  are  or  may  be  holden,  but  also  all  in- 
heritances issuing  out  of  any  of  those  [corporeal]  inheritances,  or  ron  -i 
coneeming,  or  annexed  to,  or  exercisable  within  the  same,  though 
they  lie  not  in  tenure ;  therefore  all  these  without  question  may  be 
entailed*  As  rents,  estovers,  commons,  or  other  profits  whatsoever 
granted  out  of  land;  or  uses,  offices,  dignities  which  concern  lands 
or  certain  places,  may  be  entailed  within  the  said  statute,  because 
lU  these  savour  of  the  realty.  So  a  right  of  nomination  to  a 
benefice  may  be  entailed  for  the  same  reason.  But  if  the  grant  be 
of  an  ioheritance  merely  personal,  or  to  be  exercised  about  chattels, 
and  is  not  issuing  out  oi  land,  nor  concerning  any  land,  or  some 
eertam  place,  such  inheritances  cannot  be  entailed,  because  they 
savour  nothing  of  the  realty.  As  if  I  grant  to  a  man  and  to  the 
heirs  of  his  body,  to  be  keeper  of  my  hounds,  or  master  of  my 
horse,  or  to  be  my  falconer,  or  such  like,  with  a  fee  therefore, 
these  cannot  be  entailed  within  the  said  estate,  for  that  they  be 
not  issuing  out  of  tenements,  nor  annexed  to,  or  exercisable  within, 
or  concerning  lands  or  tenements  of  freehold  or  inheritance,  but 
CQDceming  chattels,  and  savour  nothing  of  the  realty.  And  so  it  Annuity, 
is,  if  I  by  my  deed  for  me  and  my  heirs  grant  an  annuity  to  a  man, 
and  the  heirs  of  his  body,  for  that  this  only  charges  my  person, 
and  eoDcems  not  land,  nor  savours  of  the  realty.  In  all  these 
cases  he  has  a  fee  cooditional  as  they  were  before  the  statute,  and 
die  grantee  by  his  grant  or  release  may  bar  his  heir,  as  he  might 
have  done  at  the  common  law,  for  that  in  these  cases  he  is  not 
restrained  by  the  said  statute. 

And  to  his  hdrs  of  his  body  begotten.']    In  gifts  in  tail  these  words  Whatwordi 
(heifs)  are  as  necessary  as  in  feoffments  and  grants ;  for  seeing  ateutate  lau  in 

E  2  ^^'' 
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every  estate  tail  was  a  fee-simple  at  the  common  law,  and  at  the 
common  law  no  fee-simple  could  be  in  feoffments  and  grants  with- 
out these  words  (heirs),  and  that  an  estate  in  fee-lail  is  but  a  cut 
or  restrained  fee,  it  follows,  that  in  gifts  in  a  man's  life-time  no 
estate  can  be  created  without  these  words  (heirs),  unless  it  be  in 
case  of  frankmarriagCy  as  hereafter  shall  be  shewn.  And  where 
hkileion  says  (heirs),  yet  (h^ir)  in  the  singular  number  in  a  special 
case  may  create  an  estate  tail,  as  appears  by  39  Ass.  p.  20.  here- 
after mentioned.  And  yet  if  a  man  give  lands  to  A.  and  the  heirs 
of  his  body,  the  remainder  to  B.  in  form  aforesaid,  this  is  a  good 
estate  tail  to  B.  for  that  in  form  aforesaid  includes  the  other.  If 
a  man  lets  lands  to  A.  for  life,  the  remainder  to  B.  in  tail,  the 
remainder  to  C.  in  form  aforesaid,  this  remainder  is  void  for  the 
uncertainty.  But  if  the  remainder  had  been,  the  remainder  to  C. 
in  the  same  form,  this  had  been  a  good  estate  tail ;  for  idem  semper 
proximo  aniecedenii  refertur.  If  a  man  give  lands  or  tenements  to 
a  man  and  his  seed,  or  the  issues  or  children  of  his  body,  be  has 
but  an  estate  for  life ;  for  albeit  that  the  statute  provides,  that  the 
will  of  the  giver  according  to  the  form  of  the  deed  of  gift  mani- 
festly expressed  shall  be  observed,  yet  that  will  and  intent  must 
agree  with  the  rules  of  law.  And  of  this  opinion  was  our  author 
himself,  as  it  appeared  in  his  learned  reading  upon  this  statute, 
where  he  holds,  if  one  gives  land  to  a  man  and  the  issues-  of  his 
body  lawfully  begotten  or  to  his  seed,  he  has  but  an  estate  for  life, 
for  that  there  wants  words  of  inheritance. 


Of  his  body,]  These  words  are  not  so  strictly  required  but  that 
they  may  be  expressed  by  words  that  amount  to  as  much :  for  the 
example  that  the  statute  of  W.  2.  puts  hath  not  these  words, 
*•  of  his  botly,"  but  the  word  *'  heirs,"  viz.  *'  when  any  one  gives 
linul  to  a  man  and  his  wife  and  the  heirs  of  this  man  and  woman 
IwRotton/'  &c.  If  lands  be  given  to  B.  and  his  heirs  of  his  first 
wifo  lawfully  bogotton,  this  is  a  good  estate  in  special  tail  (albeit 
he  Imth  no  wife  at  that  time)  without  these  words  •*  of  his  body." 
Ho  it  in  if  lands  l)o  given  to  a  man  and  to  his  heirs  which  he  shall 
hf^jynt  of  his  wife,  or  to  a  man  and  the  heirs  of  his  flesh,  or  to  a 
lurtu  «nd  the  \\c\vs  of  him.  In  all  these  cases  these  are  good  estates 
tnil»  nnd  vot  these  words  «  of  his  body"  are  omitted. 


nt>iH9nnf,9m        ||   ^^  h«>l<lon  bv  nomc  opinions,  that  if  there  be  grandfather, 
»if.wi^'if#Hf#,  CnUiort  ^\\%\  won,  and  lands  are  given  to  the  granafather  and  to  ins 
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heirs  begotten  by  the  father,  and  the  father  and  grandfather  die,  Oouer. 
the  son  is  in  as  heir  to  the  grandfather  begotten  upon  [or  by]  the  f 

body  of  his  father,  and  [then]  the  wife  of  the  grandfather  [shall]  1^ 

in  that  case  be  endowed.  But  certain  it  is,  that  in  some  cases  one 
shall  have  the  land  perjormam  doni  who  is  not  issue  of  the  body  of 
the  donee,  which  see.  Section  30. 

Begotten.]  "  Procreatis.^'  This  word  may  in  many  cases  be  Begotten  in 
omitted  or  expressed  by  the  like,  and  yet  the  estate  tail  is  good  :  as  ^  V^unr"  ' 
"  heirs  of  his  flesh,"  "  heirs  of  him,"  "  heirs  which  shall  happen"  &c. 
as  is  aforesaid ;  and  where  the  word  of  Littleton  is  '^  engendered," 
or  "  b^otten/' />rocrea^«,  yet  if  the  word  be  procreandis,  (being  be- 
gotten) or  quos  procreaverit,  (which  shall  be  begotten)  the  estate 
tail  is  good ;  and  as  procrealis  extends  to  the  issues  begotten 
afterwards,  so  procreandis  extends  to  the  issues  begotten  before. 


teruet. 


Section  16. 

Tenant  fit  tail  special  is,  where  lands  or  tenements  are  given  to  a  Soecial  toil 
wuut  and  to  his  tcife,  and  to  the  heirs  of  their  two  bodies  begotten. 
In  this  c€ue  none  shtdl  inherit  by  force  of  this  gift,  but  those  that 
be    engendered  between  the  two.      And   it  is  called  special  tail, 
because  if  the  wife  dies,  and  he  takes  another  wife,  and  have  issue, 

m 

the  issue  of  the  second  wife  shall  not  inherit  by  force  of  this  gift, 
mor  the  issue  of  the  second  husband,  if  tlie  first  husband  die. 

To  a  man  and  his  wife.}    Then  put  the  case  that  lands  are  given  To  man  and 

,  .,  1^11*  /»xi'^  woman  unmor- 

to  a  man  and  a  woman  unmarned  and  the  heirs  ot  tueir  two  rUd, 
bodies :  for  the  apparent  possibility  to  marry,  they  have  an  estate 
tail  in  them  presently.  So  it  is  where  lands  are  given  to  the  hus- 
band of  A.  and  to  the  wife  of  fi.  and  the  heirs  of  their  bodies,  they 
have  presently  ai^  estate  tail,  in  respect  of  the  possibility.'  Ifnfra, 
sec.  25.] 

But  put  the  case  that  the  premises  and  the  habendum  are  in  other  What  ifhaben- 
manner   than  Littleton  has  put,  and  let  us  see  what  the  law  in  mUes^arere- 
such  cases  is.  As  if  a  man  in  the  premises  give  lands  to  another  and  ''"^  ro'i'  -i 
the  heirs  of  his  body,  habendum  to  him  and  his  heirs  for  ever ;  it 
has  been  holden  that  in  this  case  he  hath  an  estate  tail,  and  a  fee- 

E  3 
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simple  expectant.    And  so  (it  is  said)  vice  versd,  if  lands  be  giyen 

to  a  man  and  to  his  heirs  in  the  premises,  habendum  to  him  and  the 

heirs  of  his  body,  that  he  hath  an  estate  tail,  and  a  fee-simple  ex- 

Nogift  in  base    pectant.    But  it  was  otherwise  resolved  in  8  Co.  Lit.  160.    If  lands 

fee  dtrect,  '^ 

be  giyen  to  B.  and  his  heirs,  to  have  and  to  hold  to  B.  and  his 
heirs^  if  [i.  e.  provided]  B.  have  heirs  of  his  body,  and  if  he  dies 
without  heirs  of  his  body,  that  it  shall  revert  to  the  donor,  this  is 
adjudged  an  estate  tail,  and  the  reversion  in  the  donor.  For  the 
will  of  the  donor  in  this  deed  of  gift  manifestly  expressed  shall  be 
observed  :  and  therefore  in  the  case  next  precedent,  if  these  or  the 
like  words  be  added  (and  if  he  dies  without  heirs  of  his  body 
that  the  lands  shall  revert  to  the  donor),  then  the  habendum  shall 
by  authority  of  divers  books  be  construed  upon  the  whole  deed, 
to  be  a  limitation  or  a  declaration  what  heirs  are  meant  in  the 
premises  to  inherit,  and  that  in  that  case  the  reversion  is  in  the 
donor. 

Tuwdeediof  If  a  man  make  a  charter  of  feoffment  of  an  acre  of  land  to  A. 

infee  other  in     ^^^  his  heirs,  and  another  deed  of  the  same  acre  to  A.  and  the 
^ruJlu^'^^'     heirs  of  his  body,  and  deliver  seisin  according  to  the  form  and 

effect  of  both  deeds,  in  this  case  A.  cannot  take  a  fee-simple  only, 
as  some  hold,  for  that  livery  was  made  according  to  the  deed  in 
tail,  as  well  as  to  the  charter  in  fee>  neither  can  the  livery  enure 
only  to  the  deed  of  estate  tail  with  a  fee-simple  expectant,  for  that 
livery  was  made  as  well  upon  the  deed  in  fee-  simple,  as  the  deed  in 
tail.  Therefore  others  hold,  that  in  that  C€ise  it  shall  enure  by 
moieties,  that  is,  to  have  an  estate  tail  in  the  one  moiety,  with  the 
fee-simple  expectant,  and  a  fee-simple  in  the  other  moiety  ;  and  so 
the  livery  shall  work  immediately  upon  both  deeds. 


Section   17. 

F'rank.roarri-      In  the  same  manner  it  is,  where  tenements  are  given  by  <me  mum  to 
age.     iprovi.  f^^^ij^^  ^if^  ^  ^{j^  (who  is  the  daughter  or  cousin  to  the  giver) 

in  frank -marriage,  this  gift  hath  an  inheritance  by  these  words 
(frank-marriage)  annexed  unto  it,  although  it  be  not  expressly 
said  or  rehearsed  in  the  gift  that  the  donees  shall  have  the  tents- 
ments  to  them  and  to  their  heirs  between  the  ttoo  begotten.  And 
this  is  called  special  tail,  because  the  issue  of  the  second  wife  may 
not  inherit. 
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To  a  num  with  a  fDife.]    The  consideration  of  marriage  is  more  Fourr^qui 
bvoaied  in  law  than  any  other  consideration,  and  here  it  may  be        [^^^ 
6boerved  once  for  all,  that  four  things  are  incident  to  a  frankmar- 
liage.     1st.  That  it  be  g^ven  for  consideration  of  marriage  either 
to  a  man  with  a  woman,  or,  as  some  have  held  to  a  woman  with  a 
man.     2dly.  That  the  woman  or  man  who  is  the  cause  of  the  gift 
be  of  the  blood  of  the  donor ;  but  it  may  be  made  as  well  after 
marriage  as  before,  and  it  may  be  made  with  a  widow,  8cc 
3dly.  If  the  gift  be  made  of  such  a  thing  as  lies  in  tenure,  that 
the  donees  hold  of  the  donor  at  the  time  of  the  estate  in  frank- 
marriage  made.    A  rent  service  may  be  given  in  frankmarriage, 
because  it  may  be   holden.    And  so  may  a  rent  charge  or  rent 
seek,  as  Fitz.  N.  B.  holds,  and  it  appears  in  our  books  that  a  com- 
mon may  be  granted  in  frankmarriage.  4thly.  That  the  donees  shall  Fm  to  th* 
hold  freely  of  the  donor  till  the  fourth  degree  be  past.    And  there-    ^^^' 
fore  if  land  be  given  to  a  woman,  with  the  son  of  a  donor  in  frank- 
marriage, there  passes  an  inheritance ;  but  if  the  donee  who  is  the 
cause  of  the  gift  be  not  of  the  blood  of  the  donor,  then  there  passes 
but  an  estate  for  life,  if  Uvery  be  made.    Also  if  lands  be  given  to  a 
mm  with  a  woman  of  the  blood  of  the  donor  in  liberum  mariiagitimp 
the  remainder  in  fee  either  to  a  stranger  or  to  the  donees,  they 
have  no  estate  tail  because  there  is  no  tenure  of  the  donor ;  but  if  in 
that  case,  the  remainder  had  been  limited  to  another  in  tail  reserv- 
ing the  reversion  in  fee  to  the  donor^  there  the  said  words  (in 
hbentm  mariiagium)  create  an  inheritance,  because  the  donees  hold 
of  the  donor.    And  cestui  que  use  before  the  statute  of  27  H.  8. 
could  not  have  made  a  gift  in  frankmarriage,  because  the  reversion 
was  in   the  feoffees.      And  if  the  donor  gives  lands  in  liberum 
maritagium  reserving  a  rent,  this  reservation  shall  take  no  effect 
till  the  fourth  degree  be  past,  but  the  frankmarriage  is  good  ;  for  if 
the  reservation  should  be  good,  then  could  not  the  donees  have  an 
estate  tail  for  want  of  the  words  of  the  heirs  of  their  bodies.    And 
these  words  {in  liberum  maritagium)  are  such  words  of  art,  and  so 
necessarily  required,  as  they  cannot  be  expressed  by  words  equi- 
valent, or  amounting  to   as  much.     If  the  king  give  land  to  a  Tenant  in 
man  and  a  woman  and  the  heirs  of  their  two  bodies,  and  the    *^* 
woman  die  without  issue,  yet  shall  the  man  be  tenant  in  tail  after 
possibility  of  issue  extinct     But  if  the  king  give  land  to  a  man 
with  a  woman  of  his  kindred  in  frankmarriage,  and  the  woman 
dies  without  issue,  the  man,  in  the  king's  case,  shall  not  hold  it  for 
his  life,  because  the   woman  was  the   cause  of  the   gift;    but 
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Guardian* 


Otherwise  it  is  in  case  of  a  common  person,  if  lands  be  given  to  a 
man  and  a  woman  in  special  tail,  and  they  are  divorced  cansa 
pracontractus,  both  shall  hold  the  lands  for  their  lives ;  but  in  case 
of  frankmaiTiage  if  they  be  divorced,  the  woman  shall  enjoy  the 
whole  land,  because  she  was  the  cause  of  the  gift. 

If  lands  holden  in  socage  be  given  in  special  tail,  and  the 
donees  die,  the  issue  being'within  the  age  of  fouiteen  years,  the  next 
of  kin  of  the  part  of  the  father,  or  of  the  part  of  the  mother  who 
can  obtain  the  custody  shall  have  it,  but  in  case  of  frankmarriage 
the  heir  of  the  part  of  the  mother  shall  have  it,  because  as  hath 
been  said  she  was  the  cause  of  the  gift. 


Section   18. 


Why  called 
tail. 


Keveraion. 


To  one  heir  and 
hit  heir  only. 


And  noiBf  that  this  toord  (Talliare)  implies  that  the  lands  are 
limited  to  some  certain  inJieritance.  And  because  it  is  limited 
and  put  in  certain  what  issue  shall  inherit  by  force  of  such 
gifts  and  hoiv  the  inheritatice  shall  endure,  it  is  called  in  latinf 
feodum  talliatum,  i.  e.  haereditas  in  quandam  certitudinem  limitata. 
For  if  tenant  in  general  tail  dies  without  issue,  the  donor  or  his 
heirs  may  enter  as  in  their  reversion. 

Of  all  the  estates  tail  the  most  coarcted  or  restiuined  that  I  find 
in  our  books,  is  the  estate  tail  in  39  Ass.  pi.  20,  where  lands  were 
given  to  a  man  and  to  his  wife  and  to  one  heir  of  their  bodies  law* 
fully  begotten,  and  to  one  heir  of  the  body  of  that  heir  only ;  and 
this  case  is  an  exception  (some  say)  out  of  the  general  rule  put  be- 
fore by  Littleton,  Sect.  13,  that  all  estates  tail  were  fee-simple  at 
the  common  law ;  for  (say  they)  by  this  limitation  (futredi)  in  the 
singular  number  the  donees  had  not  had  a  fee-simple  at  the  com- 
mon law.     [2  Vern.  325.] 


Section   19. 


Tenure  in  tail 
ii  of  donor. 


In  the  same  manner  it  is  of  the  tenant  in  special  tail,  &c.  For  in 
^ery  gift  in  tail  without  more  saying,  the  reversion  of  the  fee* 
simple  is  in  the  donor.  And  tlie  donees  and  their  issue  shall  do  to 
the  donor  and  to  his  heirs  the  like  services  as  the  donor  does  to  his 
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lard  next  paramount,  except  the  donees  infrankmarriage,  who 
$hall  hold  quietly  from  all  manner  of  service  {unless  it  he  for 
fealty)  until  the  fourth  degree  is  past,  and  after  the  fourth  degree 
is  past,  the  issue  in  the  fifth  degree,  and  so  forth  the  other  issues 
after  him,  shall  hold  of  the  donor  or  of  his  heirs  as  they  hold  over, 
as  before  said. 

The  reversion  of  the  fee-simple  is  in  the  donor.']     A  reversion  is  Revenian  what 

.  Ah 

where  the  residue  of  the  estate  always  does  continue  in  him  who  ^  r22^&l 
made  the  particular  estate,  or  where  the  particular  estate  is  derived 
oat  of  his  estate,  as  here  in  the  case  of  Utt.  where  tenant  in  fee- 
simple  makes  gift  in  tail,  so  it  is  of  a  lease  for  life,  or  for  years. 
If  a  man  extends  lands  by  force  of  a  statute  merchant,  staple,  recog- 
nizance or  elegit,  he  leaves  a  reversion  in  the  conusor. 

But  since  Littleton  wrote,  the  description  must  be  more  large  Limiunian  to 
upon  the  statute  of  uses  27  H.  8.,  for  at  this  day,  if  a  man  seised  hSngiwuhim 
of  lands  in  fee  makes  a  feoffment  in  fee,  (and  departs  with  his  whole  J^^JJeTrw^  m 
estate)  and  limits  the  use  to  his  daughter  for  life,  and  after  her  Shelly* t  can. 
decease,  to  the  use  of  his  son  in  tail,  and  after  to  the  use  of  the 
right  heirs  of  the  feoffor :  in  this  case,  albeit  he  departed  with  the 
whole  fee-simple  by  the  feoffment,  and  limited  no  use  to  himself, 
yet  has  be  a  reversion  ;  for  whensoever  the  ancestor  takes  an  estate 
for  life,  and  after  a  limitation  is  made  to  his  right  heirs,  the  right 
heirs  shall  not  be  purchasers.     And  here,  in  this  case,  when  the 
limitation  is  to  his  right  heirs,  and  right  heir  he  cannot  have  during 
his  life  (for  non  est  hares  viventis)  the  law  creates  an  use  in  him 
daring  his  life,  until  the  future  use  comes  in  esse,  and  consequently 
the  right  heirs  cannot  be  purchasers ;  and  there  is  no  diversity 
when  the  law  creates  the  estate  for  life,  and  when  the  party.    And 
if  the  limitation  had  been  to  the  use  of  himself  for  life,  and  after    , 
to  the  use  of  another  in  tail,  and  after  to  the  use  of  his  own  right 
heirs,  the  reversion  in  fee  would  have  been  in  him,  because  the  use 
of  the  fee  continued  over  in  him ;  and  the  statute  executes  the 
possession  to  the  use  in  the  same  plight,  quality,  and  degree,  as 
the  use  was  limited. 

If  a  man  make  a  gift  in  tail,  or  a  lease  for  life,  the  remainder  to  Bmainder  to 
his  own  right  heirs,  this  remainder  is  void,  and  he  has  the  rever-  h^nvoiifwhe 
sionin  him,  for  the  ancestor  during  his  life  bears  in  his  body  (in  Ancestor  bean 
judgment  of  law)  all  his  heirs,  and  therefore  it  is  truly  said,  that  JJ^^" 
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lusres  €$i  pars  antecesioris.  And  this  appears  in  a  common  case, 
that  if  land  be  given  to  a  man  and  his  heirs,  all  his  heirs  are  so 
totally  in  him^  as  he  may  give  the  lands  to  whom  he  will.  So  it  is 
if  a  man  be  seised  of  lands  in  fee,  and  by  indenture  makes  a  lease  for 
life,  the  remainder  to  the  heirs  male  of  his  own  body,  this  is  a  void 
remainder ;  for  the  donor  cannot  make  his  own  right  heir  a  pur- 
chaser of  an  estate  tail  without  departing  with  the  whole  fee-simple 
out  of  him  :  as  if  a  man  make  a  feoffment  in  fee  to  the  use  of  him- 
self for  life,  and  then  to  the  use  of  the  heirs  male  of  his  body,  this 
is  a  good  estate  tail  executed  in  himself,  and  the  limitation  is  good 
by  way  of  use,  because  it  is  raised  out  of  the  estate  of  the  feoffees, 
which  the  feoffor  departed  with,  and  that  is  apparent,  for  a  limita* 
Vtes^Cammon  tion  of  use  to  himself  had  without  question  been  good.  If  a  man 
Statute.    ^       make  a  feoffment  in  fee  to  the  use  of  himself  in  tail,  and  after  to 

the  use  of  the  feoffor  in  fee,  the  feoffee  has  no  reversion  but  in  na- 
ture of  a  remainder,  albeit  the  feoffee  has  the  estate  tail  executed 
in  him  by  the  statute,  and  the  feoffee  is  in  by  the  common  law, 
which  is  worthy  of  observation. 

[23a]  ^^  conclude  this  point,  whosoever  is  seised  of  land,  has  not  only 

Refttttiiig  we,     f]^^  estate  of  the  land  in  him,  but  the  right  to  take  the  profits,  which 

Old  and  new  ,  '  ^  . 

Mum.  is  in  nature  of  a  use,  and  therefore  when  he  makes  a  feoffment  in 

fee  without  valuable  consideration  to  divers  particular  uses,  so 
much  of  the  use  as  he  disposes  not  of,  is  in  him  as  his  ancient  use 
in  point  of  reverter.  So  it  is  if  lands  [descended]  of  the  part  of  the 
mother  [be  limited  to  another  to  the  use  of  the  feoffor  and  his 
heirs],  the  use  shall  go  to  the  heir  of  the  part  of  the  mother,  which 
could  not  be,  if  it  were  not  the  old  use  but  a  thing  newly  created. 
The  like  law  is  of  lands  of  the  custom  of  borough-english,  gavel- 
kind, 8cc. 

Tenure  of  ettaus       ^^^  donces  and  their  issue  shall  do  to  the  donor  and  to  his  heirs  the 
^datio  '^****'^*"'  like  setvices,  as  the  donor  does  to  his  lord  tiext  paramount.'}    The 

reason  of  this  is,  that  when  by  construction  of  the  said  statute 
there  was  a  reversion  settled  in  the  donor,  for  that  the  donee  had 
an  estate  of  inheritance,  the  judges  resolved  that  he  should  hold  of 
his  donor,  as  his  donor  held  over,  except  that  if  the  donor  by  sub- 
infeudation holds  of  the  person  of  his  feofibr,  the  donee  in  tail  shall 
hold  of  his  feoffor  as  of  his  reversion,  provided  the  donor  makes  no 
special  reservation,  for  then  the  special  reservation  excludes  the 
tenure  which  the  law  would  create. 
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Except  the  donees  infrankmarriage.']  It  is  to  be  understood,  that  Frank 
although  the  land  be  given  in  liberum  maritagium^  in  free  marriage  *^^^* 
generally,  yet  first  the  law  makes  a  limitation  of  this  word 
(free),  viz.  till  the  fourth  degree  be  past,  for  the  reason  that  our 
author  here  yields.  And  albeit  it  Ke  free  marriage,  yet  the  donees 
and  their  issues  until  the  fourth  degree  be  past  shall  do  fealty, 
for  that  is  incident  to  every  tenure  (except  frankalmoigne)  and 
cannot  be  separated  from  it,  and  therefore  the  donees  and  their 
issues  shall  hold  it  as  freely  till  the  fourth  degree  be  past  as  the 
donor  can  make  it.  See  more  of  this  in  the  chapter  of  Frankal- 
moigne. 


fiuir- 


Section  20. 

And    the   degrees    in  frankmarriage   shall  be  counted  in  this  Four  degrees  ii 

manner,  viz.  from  the  donor  to  the  donees  in  frankmarriage  the  how  (»imtedU^ 

jirst  degree,  because  the  wife  who  is  one  of  the  donees  ought  to  be 

daughter,  sister,  or  other  cousin  of  the  donor.     And  from  the 

donees  up  to  their  issue  shall  be  accounted  the  second  degree,  and 

from  their  issue  unto  their  issue  the  third  degree,  and  so  forth. 

And  the  reason  is  because  that  after  every  such  gift,  the  issues  of 

the  donor,  and  the  issues  of  the  donees  after  the  fourth  degree 

past  of  both  parties  in  such  form  to  be  accounted,  may  by  the  law 

rfthe  holy  church  intermarry. 

The  learning  of  degrees  set  out  in  the  civil  and  canon  law       [23  ft] 
(wherein  I  find  some  difference)  is  worth  the  knowledge,  to  the  end  ^odMrfreehm- 

'     ^  ^  '  tng  degreei  m 

that  Littleton  and  the  law  in  this  case  may  the  better  be  under-  descent  and 
stood^  which  I  will  divide  into  certain  rules ;  whereof  the  first  is,  R^rf!""*  ^' 
that  a  person  added  to  a  person  in  the  line  of  consanguinity  makes 
a  degree.     And  it  is  to  be  understood,  that  a  Une  is  threefold,  viz. 


*  When  a  deed  cannot  operate  in  the  way  intended  by  reason  of  some  technical  Cwenant  to 
infonnality,  it  remains  to  be  seen  whether  it  may  not  operate  in  some  other  way,  *fond  teieed. 
and  whether  there  is  enough  to  support  it  as  a  covenant  to  stand  seised.  Informal 
^eeds  are  more  frequently  made  among  relations  than  between  purchasers,  who,  in 
giving  valuable  considecatioDS,  take  care  to  have  the  instrument  formally  prepared ; 
bat  if  there  is  a  fourth  degree  of  relationship  between  the  parties,  the  deed  may 
probably  be  supported  on  the  doctrine  of  covenants  to  stand  seised. 
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the  line  ascending,  descending,  and  collateral.  And  first,  for  ex- 
ample, of  the  ascending  line,  take  the  son  and  add  the  father,  and 
it  is  one  degree  ascending ;  add  the  grandfather  to  the  father,  and 
it  is  a  second  degree  ascending. 

^"'^  2.  So  that  how  many  persons  soever  there  may  be,  take  away  one> 

and  you  have  the  number  of  degrees.  If  there  be  four  peraons  it 
is  the  third  degree,  if  five  the  fourth,  for  one  must  exceed,  and 
then  you  have  the  degree.  Likewise  by  the  descending,  take  the 
father,  and  add  the  son,  and  it  is  one  degree ;  then  take  the  son 
and  add  the  grandchild,  and  it  is  the  second  degree  ;  and  so  like- 
wise further.  Wherein  observe  that  the  father,  sonij  and  grand- 
child, albeit  there  are  three  persons,  yet  they  make  but  two  de- 
grees, because  (as  it  hath  been  saicT)  one  must  exceed  for  making  a 
degi*ee. 

'^•*''^*  It  is  to  be  noted,  the  person  must  be  reckoned  from  whom  the 
computation  is  made.  And  there  is  no  difference  between  the 
canon  and  civil  law  in  the  ascending  and  descending  line  [but  in 
the  collateral  line  there  is]  for  those  whom  the  civilians  reckon 
in  the  second  degree,  the  canonists  reckon  in  the  first;  and 
[24  a]  those  whom  they  place  in  the  fourth,  these  place  in  the  second. 
Therefore  if  we  would  know  in  what  degree  two  of  kindred  stand 
according  to  the  civil  law,  we  must  begin  our  reckoning  from  one, 
by  ascending  to  the  person*  from  whom  both  are  branched,  and 
then,  by  descending,  to  the  other  to  whom  we  count,  and  it  will 
appear  in  what  degree  they  are.     For  example,  in  brothers'  and 

0  sisters*  sons,  take  one  of  them  and  ascend  to  his  father,  there  is  one 

1  degree ;  from  the  father  to  the  grandfather,  that  is  the  second  de- 
"       '       ^    gree ;  then  descend  from  the  grandfather  to  his  son,  that  is  the 

third  degree ;  then  from  his  son  to  his  son,  that  is  the  fourth.  But 
by  the  canon  law  there  is  another  computation,  for  the  canonists 
always  begin  from  the  stock,  namely,  the  person  from  whom  they 
do  descend  and  of  whose  distance  the  question  is.  For  example, 
if  the  question  be,  in  what  degree  the  sons  of  two  brothers  stand 
by  the  canon  law  ?  we  must  begin  from  the  grandfather  and  de- 
scend to  one  son,  that  is  one  degree ;  then  descend  to  his  son,  that 
is  another  degree ;  then  descend  again  from  the  grandfather  to  his 
other  son,  that  is  one  degree ;  then  descend  to  his  son,  that  is  a 
second  degree ;  so  in  what  degree  either  of  them  are  distant  from 
the  common  stock,  in  the  same  degree  they  are  distant  between 


r 
I 
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themselves  :  and  if  they  be  not  equally  distant,  then  we  must  ob- 
serve another  rule.  In  what  degree  the  most  remote  is  distant 
from  the  common  stock,  in  the  same  degree  they  are  distant  be- 
tween themselves,  and  so  the  most  remote  makes  the  degree. 

But  it  is  n^essary  to  be  known,  concerning  marriages  between  Marriage  with 
persons  of  kindred  one  to  another,  that  it  is  enacted  by  the  statute  ™,  aiioufed! 
of  32  H.  8.  that  no  reservation  or  prohibition  (God's  law  excepted) 
shall  trouble  or  impeach  any  marriage  without  the  Levitical  degrees. 

Equity, 2     Is  a  construction  made  by  the  judges,  that  cases  out       [24 bl 
of  the  letter  of  a  statute,  yet  being  within  the  same  mischief,  or  Stats.  Equity 

.      .  oft  noticed  at 

cause  of  the  making  of  the  same,  shall  be  within  the  same  remedy  taw. 
that  the  statute  provides :  and  the  reason  thereof  is,  for  that  the 
law-makers  could  not  possibly  set  down  all  cases  in  express  terms. 


Sections  21,  22. 

Also  if  lands  be  given  to  a  man  and  to  his  heirs  nude  of  his  body  Estate  tail  mal 
begotten ;  his  issue   male   only  shall  inherit,  and  not  his  issue  ®'  f«™a^«  8^ 
female ;  in  like  manner  if  the  gift  be  to  a  man  and  his  issue  female 
of  his  body  begotten^  the  issue  male  shall  not  inherit,  but  only  his 
issue  female.     For  in  such  cases  the  will  of  the  donor  shall  be 
cbserved,  v?ho  ought  to  inherit,  and  who  not. 

These  two  sections,  or  any  thing  therein,  need  not  any  explana'^  Gift  to  \.and 
tioQ,  in  respect  that  they  shall  be  explained  hereafter  in  the  next  t^t^/^i 
Mction,  saving  only  these  words  {who  ought  to  inherit)  are  very  tkeheinfimaU 

..  ^  °  •'     Of  A,  bad, 

observable,  for  they  imply  a  diversity  between  a  descent  and  a 
purchase.  For  when  a  man  gives  lands  to  one  and  the  heirs 
females  of  his  body,  and  dies,  having  issue  a  son  and  a  daughter, 
the  daughter  shall  inherit ;  for  the  will  of  the  donor  (the  statute 
working  with  it)  shall  be  observed.  But  in  case  of  a  purchase  it 
is  otherwise  :  for  if  A.  have  issue  a  son  and  a  daughter,  and  a  lease 
for  life  be  made  [to  B.]  with  remainder  to  the  heirs  female  of  the 
body  of  A.,  and  A.  dies  [leaving  a  son  and  daughter]  the  heir  fe- 
male can  take  nothing,  oecause  she  is  not  heir;  for  she  must  be 
both  heir  and  heir  female,  which  she  is  not,  because  the  brother  is 
heir,  and  therefore  the  will  of  the  giver  cannot  be  observed,  because 


C^.IMi.  24t.  Xim.  9M.  fe^tail.  Lki.  «.29. 31 

kn9^  m  w»  fpAf  and  ihtnfon  the  Uatmtt  cumoC  work  thereapon. 
And  m  ft  i*  if  a  man  luui  a  son  and  a  dangltfer  and  dies,  and  lands 
h$f  ifj^fffn  to  the  dsM^Ut  and  the  bein  femak  of  the  body  of  her 
\UOa]  (sUh^f  the  daui^ter  shall  take  nothing  but  an  estate  for  life,  be- 
cause there  is  no  such  person,  she  not  being  heir.  But  where  a 
fpft  IS  made  to  a  man  and  to  the  heirB  female  of  his  body,  there 
the  #loriee  hieing  the  first  taker  is  capable  by  porehase  and  the  heir 
female  by  descent  tecundum  formam  dam:  and  therefore  Littleton 
purposely  added  these  words,  who  ought  to  inherii.* 


Section  23. 

tUmmnit^        AnI)  in  case  where  lands  or  tenements  be  given  to  a  man  and  to 
ifmtf .  ^^^  heirs  male  of  his  body,  and  he  has  issue  two  sons,  and  dies, 

and  the  eldest  son  enters  as  heir  male,  atid  has  issue  a  daughter, 
and  diest  hin  brother  shall  have  the  land,  and  not  the  daughter,  for 
thai  the  brother  is  heir  male.  But  otherwise  it  is  in  the  other  en- 
iaile,  which  are  9pec\fied  in  the  statute  West.  2. 


Section  24. 

Niiivt  Al«ao*  if  latkds  bs  giwn  to  a  man  and  the  heirs  male  of  his  body, 

iti^i/  Af»  has  issHe  a  daughter,  who  h(U  issue  a  son,  and  dies,  and 
afl0r  IA#  donnas  dies :  in  this  case,  the  son  of  the  daughter  shall  not 
inherit  bg  fomn  i^f  the  entail;  bscamse  whosoever  shall  inherit  by 
/Unif  «(/'  <i  gifi  in  tml  mnth  to  the  heirs  male,  ought  to  convey  his 
«Imivm#  wk^lg  by  thif  kws  mnU*  Abo  in  this  case  the  donor  may 
inil^ri^/iM'  lAal  lA#  ^hm^  is  dsmd  mthout  issue  male  in  the  law,  in- 
MMMH^  m  IA#  issm  «;/'  the  eksugktfr  cmnmot  cmney  to  himself  the 
ab^mimt  f^  mm  ksit  m^. 

IW'^Ht^  ««M«       Ali\)  Aki  U  i«  mnti^  mutmmiis^  when  a  gift  in  tail  is  made  to  a 
[^\^\       l^u  ^m(  1%^  lh«  Wii^  femaW  of  h«»  biody>  and  he  has  issue  a  son. 


W^x  AUivM^y^  v^  >K«^vK^  i«^ «  \vbumuKHfci  «c^  ^  c{k»  pife»Mp«f«.  dbiK  8t  vill  stand  die 
lyikl  vJt  ^  «««^««til  «?f^KH(MM  MiWeir  lb#  l^NMSNMm  Q«9t9L  fwicfr  vtt  Ae  weds  kdrs 
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who  hath  issue  a  daughter,  this  daughter  shall  never  inherit,  be- 
cause she  must  convey  by  descent  through  females. 

If  a  man  give  lands  to  a  man  and  to  the  heirs  male  of  his  body  Decent  of  tail 
batten,  remainder  to  him  and  to  his  heirs  female  of  his  body  ^^^^ jj  ][*]j 
begotten,  the  donee  has  issue  a  son,  who  has  issue  a  daughter,  ff^^* 
who  has  issue  a  son,  this  son  is  not  inheritable  to  either  or  both 
these  estates  tail,  because,  as  Littleton  saith,  the  male  must  make 
his  conveyance  only  by  males,  and  so  must  the  female  by  females. 
But  in  this  case  the  land  shall  revert  to  the  donor.    And  therefore 
the  safest  way,  when  a  man  will  entail  his  lands  to  the  heirs  male 
and  female  of  his  body,  is  to  limit  the  first  estate  to  him  and  the 
heirs  male  of  his  body,  the  remainder  to  him  and  to  the  heirs  of 
his  body,  and  then  all  his  issues  whatever  are  inheritable. 

But  if  A.  has  issue  a  son  and  daughter  and  dies,  and  the  son  has  EstatB  taUfe- 

issue  a  daughter  and  dies,  and  a  lease  for  Ufe  is  made,  the  remain-  '   ^ 

der  to  the  heirs  female  of  the  body  of  A. ;  in  this  case  the  daugh-       ^ — ! ^ 

ter  of  A.  shall  not  take  catisa  qu&  suprcL.     But  albeit  the  daughter  \           "' 
of  the  son  makes  her  conveyance  by  a  male,  she  may  take  an  estate 

tail  by  [descent],  for  she  is  heir  and  a  female :  but  if  lands  be  de-  b 

fised  to  one  for  life,  the  remainder  to  the  next  heir  male  of  B.  in        \ ^i 

Daar.  Daar. 


tail,  and  B.  hath  issue  two  daughters,  and  each  of  them  hath  issue  ^  J 
a  SOD,  and  the  father  and  daughters  die,  some  say  this  remainder 
is  void  for  the  uncertainty ;  some  say  that  the  eldest  shall  take  it, 
because  he  is  the  worthiest;  and  others  say  that  both  of  them  shall 
take,  tor  that  they  both  make  but  one  heir. 

If  lands  be  given  to  a  man  and  to  the  heirs  male  or  female  of  HeinmaUor 
his  body,  he  has  an  estate  in  tail  general  in  him. 


Section  25. 


In  the  same  manner  it  is,  where  lands  are  given  to  a  man  and  his  Estate  tail  by 
wife,  and  to  the  heirs  males  of  their  ttoo  bodies  begotten,  ftc.  entiretwa. 

To  a  man  and  his  wife."]    But  what  if  tenements  be  given  to  a  Gijit  intaU  to 

m   .  M  -t    '        y  •         *  t»  •%  A      av.      1     •  1        i»   man  and  woman 

man  and  to  a  woman  not  being  his  wife,  and  to  the  heirs  male  of  notmarried  how 
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IaU.  «.26,  27. 


eonttrued. 
Ante,  sect.  16. 


their  two  bodies?  They  have  also  an  estate  tail,  albeit  they  be  not 
married  at  that  tinie.''^  And  so  it  is,  if  lands  be  given  to  a  man 
\\^o  has  a  wife,  and  to  a  woman  who  has  a  husband,  and  the 
heirs  of  their  two  bodies  ;  they  have  presently  an  estate  tail,  for  the 
possibility  that  they  may  marry.  But  if  lands  be  given  to  two 
husbands  and  their  wives,  and  to  the  heirs  of  their  bodies  begotten, 
they  shall  take  a  joint  estate  for  life  and  several  inheritances,  viz. 
the  one  husband  and  his  wife  the  one  moiety,  and  the  other  husband 
and  wife  the  other  moiety,  and  no  cross  remainder  or  other  possibility 
shall  be  allowed  by  law,  where  it  is  once  settled  and  has  taken 
effect  But  if  lands  be  given  to  a  man  and  two  women  and  the 
heirs  of  their  bodies  begotten,  in  this  case  they  have  a  joint  estate 
for  life  and  every  of  them  a  several  inheritance,  because  they  cannot 
have  one  issue  of  their  bodies,  neither  shall  there  be  by  any  con- 
struction a  possibility  upon  a  possibility,  viz.  that  he  shall  marry 
the  one  first  and  then  the  other.  And  the  same  law  is,  when  land 
is  given  to  two  men  and  one  woman  and  to  the  heirs  of  their  bodies 
begotten. 


[26  a] 


Section  26. 


The  ancestor  Also,  if  tenements  be  given  to  a  man  and  to  his  wife,  and  to  the 

body  the  issue  heirs  of  the  body  of  the  man,  in  this  case  the  husband  has  an 

?akes*tEe(^e  ^*^^'^  ^^  tail  general,  and  the  wife  but  an  estate  for  term  of  life, 

tail. 


Section  27. 


Same. 


Also,  if  lands  be  given  to  the  husband  and  wife,  and  to  the  heirs 
of  the  husband  which  he  shall  beget  on  the  body  of  his  wife,  in  this 
case  the  husband  has  an  estate  in  special  tail,  and  the  wife  but  an 
estate  for  life. 


♦  They  have  not  estates  tail  each  in  a  moiety,  but  the  whole  for  life  in  joint 
tenancy,  with  the  possibility  of  having  an  estate  tail  in  event.  They  are  not 
tenants  in  tail  without  possibility,  &c.  but  with  possibility. 
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Section  28. 

And  tfihe  gift  be  made  to  the  husband  and  to  his  wife,  and  to  the  if  both  naroed 

heirs  of  the  body  of  the  wife  by  the  husband  begotten,  there  the  wife  an^tate^taiiV 

hath  an  estate  in  special  tail,  and  the  husband  but  for  term  of  life. 

But  if  lands  be  given  to  the  husband  and  the  wife,  and  to  the  heirs 

which  the  husband  shall  beget  on  the  body  of  the  wife,  in  this  case 

both  of  them  have  an  estate  tail,  because  this  word  (heirs)  is  not 

bmted  to  the  one  more  than  to  the  other. 

Heirs.'}    This  yford  (heirs)  is  notnen  operativum.     To  which  of  the  "Heinofsur- 
donees  it  is  limited^  it  creates  an  estate  tail  in  him ;  but  if  it  inchne  mawder  and 
no  more  to  the  one  than  to  the  other^  then  both  take,  as  here  Lit-  ^^^^^^r  takes. 
tleton  puts  the  case.     If  lands  be  given  to  the  husband  and  the 
wife  and  to  the  heirs  of  the  body  of  the  survivor  [which  makes  a 
contingent  remainder  and  the  heirs  take  by  purchase],  the  gift  is 
goody  and  the  survivor  shall  have  an  estate  tail  general,  but  the 
estate  tail  vests  not  till  there  be  a  survivor. 


And  hereby  it  appears  that  a  gift  made  to  a  man  and  to  the  heirs  ][  Th«]]  ond 
of  his  body,  is  as  good  as  to  Am  heirs  of  his  body.     [See  further 
pott,  27  a.] 


Section  29.  [264} 

Also,    if  land  be  given  to  a  man  and  to  his  heirs,  which  he  shall  The  an- 

•'  "^  ,  .  cestor  not 

beget  on  the  body  of  his  wife,  in  this  case  tiie  husband  has  an  estate  named  takes 
»  special  tail,  and  the  wife  has  nothing  [but  her  dower.]  ^^  *°^' 


Section  30. 


Also,  if  a  man  has  issue  a  son  and  dies,  and  land  is  given  to  the  To  A.  and  the 
ton  and  to  tlie  heirs  of  the  body  of  his  father  begotten,   this  is  a  body  of  his 
good  entail,  and  yet   the  father  was  dead  at  the  time  of  the  gift.  ^^^»^^^^^ 
And  there  be  many  other  estates  tail  by  the  equity  of  the  said  sta- 
tute of  West.,  which  are  not  here  specified. 

F 
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fi.ifih*t4t!,  UmI 


If  a  man  han  Usue  a  ton  and  dies,  8fc.]  John  de  Mandeville  by 
liiN  wife  Ilobergc  had  issue  Robert  and  Maud.  Michael  de  More- 
vill  i^ave  certain  lands  to  Roberge  and  to  the  heirs  of  John  Man- 
d<;ville  her  late  husband  on  her  body  begotten,  and  it  was  adjudged 
iliui  Rol)erge  had  an  estate  but  for  Hfe,  and  the  fee-tail  vested  in 
RolMfrt  (heirs  of  the  body  of  his  father  being  a  good  name  of  pur- 
chHN<3)|  and  that  when  he  died  without  issue,  Maud  the  daughter 
wiiM  tenant  in  tail  as  heir  of  the  body  of  her  father,  performam  donu 
I  Hut  if  the  gift  had  been  to  Roberge  and  to  the  heirs  of  her  body 
by  th(!  husband  begotten,  or  to  the  heirs  of  her  body  and  of  the 
body  of  her  husband  begotten,  it  would  have  been  an  estate  tail  in 
thn  wife ;  and  though  the  said  Maud  is  called  in  the  writ  heir  to 
thd  naid  Robert]  yet  in  truth  the  land  did  not  descend  unto  her 
from  Robert,  and  therefore  if  Maud  had  been  of  the  half-blood 
Nhn  wouhl  have  taken.  In  which  case  it  is  to  be  observed,  that 
albeit  Robert  being  heir  took  an  estate  tail  by  purchase,  and  the 
dAUp;hter  was  no  heir  of  his  body  at  the  time  of  the  gift,  yet  she 
rtH*ovorcd  the  land  performam  doni,  by  the  name  of  heir  of  the 
IkMly  of  her  father,  which  notwithstanding  her  brother  was,  and  he 
wuM  capable  at  the  time  of  the  gift ;  and  therefore  when  the  gift 
was  nuulo  she  took  nothing  but  in  expectancy,  when  she  became 
heir  ;mt  formam  doni 


If  a  man  has  issue  two  daughters,  and  dies  seised  of  two  acres  of 
kuul  in  foe-simple,  and  the  one  co[)arcener  gives  her  part  to  her 
sister  and  to  the  heirs  of  the  body  of  her  father,  in  this  case  the 
donee  has  an  estate  tail  in  one  moiety  of  the  donor's  part,  for  the 
donoo  IS  not  the  entire  heir,  but  the  donor  is  heir  with  the  donee, 
[and  as  to  the  other  moiety  the  donor  by  the  wotrds  should  herself 
mke  a  remainder  in  tail  after  her  sister  s  life,]  but  since  she  cannot 
p\x^  to  the  heirs  of  hor  own  body,  the  donee  has  this  other  mcnety 
of  her  sister  s  )^rt  for  life  [with  naaainder  to  her  sister  in  fee  as  of 
hor  it^xtTsioiul 


If  K^  m^n  h;is  issuc^  a  $on  and  a  daughter,  and  dies,  and  land  is 
liix-<^n  to  the  d;iw^htor  aiul  to  the  heirs  female  of  the  body  of  the 
fAth<^\  »ho  l^k<^  biU  an  <^4ite  for  Hfr :  because  she  is  not  heir 
fi>^u«^to  U\  take  by  pm^ha^^  as  befw  ha$  been 


i»\ 


Ami  e^  fki^  *<v>>  o/ / A>r  A^i^  <«f  Ai^  Uf^hcr.]    Tl^se  words  (the heirs) 
A^v  »%W^^m^UKn  ^  f;^^  It  iho\  >c^vi>r  ii/i^  fcvrsN  it  cktarir  altera  the  case. 
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And  therefore,  if  lands  be  given  to  the  son  and  to  his  heirs  of  the  father/'  a  fie. 
body  of  his  father,  the  son  cannot  take  as  heir  of  the  body  of  his  ««*2?'''S«tm- 
father,  because  the  grant  is  to  him  and  to  his  heirs  &c.  and  conse-  g^^^^^td. 
quently  he  has  a  fee-simple.     But  if  there  be  grandfather,  father, 
and  son,  and  the  father  dies,  and  lands  be  given  to  the  son,  and  to 
the  heirs  of  the  body  of  the  grandfather,  this  is  a  good  estate  tail  in 
the  son ;  so  that  Littleton  put  his  case  of  the  father  but  for  an 
example. 


Section  31. 

But  if  a  man  give  lands  or  tenements  to  another,  to  have  and  to  "  Heiramale" 
hold  to  him  and  to  his  heirs  male,  or  to  his  heirs  female,  he  to  ^"^  ^      ' 
whom  such  a  gift  is  made  has  a  fee-simple,  because  it  is  not  limited 
hf  the  gift  of  what  body  the  issue  male  or  female  shall  be,  and  so  it 
catmoi  in  any  wise  be  taken  by  the  equity  of  the  said  statute,  and 
therefore  he  has  a  fee-simple.     [So  adjudged  in  Pari.  8  Co.  I.] 

If  the  king  by  his  letters  patent  gives  lands  and  tenements  to  a  in  utten  patent 
man  and  to  his  heirs  male,  the  grant  is  void,  for  that  the  king  \^  "^  "^* 
deceiTed  in  his  grant,  inasmuch  as  there  can  be  no  such  inheritance 
of  lands  or  tenements  as  the  king  intended  to  grant.  But  if  the 
king  for  reward  of  service  grants  armories  or  arms  [i.  e.  armorial 
bearings]  to  a  man  and  to  his  heirs  male  without  saying  (of  the 
body),  this  is  good,  and  they  shall  descend  accordingly. 

If  a  man  by  his  last  will  devise  lands  or  tenements  to  a  man  and  In  will "  heirs 
to  his  heirs  male,  this  by  construction  of  law  is  an  estate  tail,  the  estate  taU, 
hw  supplying  these  words  (of  his  body). 

A  man  seised  of  lands  in  gavelkind  gives  or  devises  the  same  to  Devise  of  gai^- 
a  man  and  to  his  eldest  heirs.     He  cannot  hereby  alter  the  cus-  hUeUUst  hXs, 


** eldest"  re- 


tomary  inheritance,  but  as  in  the  case  of  our  author,  ut  res  magis  . 
tekat,  the  law  rejects  (males),  so  in  this  case  the  law  rejects  this       [276] 
adjective  (eldest). 

And  so  it  is  if  lands  be  given  to  a  man  and  to  the  eldest  heirs  Soingift  to  A. 
female  of  his  body,*  yet  all  the  daughters  shall  inherit,  as  it  has  l^rsfimal^ 
been  resolved. 
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CHAPTER  III.     Section  32. 
tenant  in  tail  after  possibility  of  issue  extinct. 

This  estate  oc-  Tenant  in  fee-tail  of ter  possibility  of  issue  extinct  is,  where  tene- 
special  tail.        ments  are  given  to  a  man  and  to  his  wife  in  special  tail ;  if  one  of 

them  die  without  issue,  the  survivor  is  tenant  in  tail  after  possi- 
bility of  issue  extinct.  And  if  they  ^have  issue,  and  the  one  dies, 
albeit  that  during  the  life  of  the  issue,  the  survivor  shall  not  be 
called  tenant  in  tail  after  possibility  of  issue  extinct ;  yet  if  the 
issue  die  tpithout  issue,  so  as  there  be  not  any  issue  alive  which 
may  inherit  by  force  of  the  tail,  then  the  surviving  parly  of  the 
donees  is  tenant  in  tail  after  possibility  of  issue  extinct. 

Privileges  and  Littleton  haviiig  spoken  of  estates  of  inheritance,  viz.  fee-simple 
tmant  \Ttaii  ^^^  fee-tail,  now  treats  of  tenants  of  freehold  only,  that  is,  for  term 
apres.  ^f  jjfg^  ^^^  therein  first  of  tenant  in  tail  after  possibility  of  issue 

extinct ;  and  he  gives  unto  him  the  first  place,  because  this  tenant 
has  several  qualities  and  privileges  which  tenant  in  tail  himself 
has  and  which  lessee  for  life  has  not.  As  first,  he  is  dispunishable 
for  waste.  2clly.  He  shall  not  be  compelled  to  attorn.  3dly.  He 
shall  not  have  aid  of  him  in  the  reversion.  And  yet  he  has  some 
[28  tf]  other  qualities,  which  are  not  agreeable  to  an  estate  in  tail,  but  to 
a  bare  lessee  for  life.  1st.  If  he  makes  a  feoffment  in  fee,  this  is  a 
forfeiture  of  his  estate  [to  him  in  remainder].  2dly.  If  an  estate 
in  fee,  or  in  fee-tail,  in  reversion,  or  remainder,  descend  or  come  to 
this  tenant,  his  estate  is  drowned,  and  the  fee  or  fee-tail  executed. 
3dly.  He  in  the  reversion  or  remainder  shall  be  received  upon  his 
default,  as  well  as  upon  a  bare  tenant  for  life.  4thly.  An  ex- 
change between  a  bare  tenant  for  life  and  him  is  good,  for  their 
estates  in  respect  of  their  quantity  are  equal ;  so  as  the  difference 
stands  in  the  quality,  and  not  in  the  quantity  of  the  estate.  And 
as  an  estate  tail  was  originally  carved  out  of  a  fee-simple,  so  is  the 
estate  of  this  tenant  [carved]  out  of  an  estate  in  special  tail.     And 
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these  privileges  the  law  allows  him  to  keep  in  respect  of  the  privity 

of  his  estate,  and  of  the  inheritance  that  once  was  in  him.    And  he 

is  called  tenant  in  tail  after  possibility  of  issue  extinct,  because  by 

no  possibility  can  he  have  any  issue  inheritable  to  the  same  estate 

tail.    But  if  one  gives  land  to  a  man  and  his  wife  and  to  the 

heirs  of  their  two  bodies,  and  they  live  till  each  of  them  be  an 

hundred  years  old,  and  have  no  issue,  yet  do  they  continue  tenants 

in  tail,  for  that  the  law  sees  no  impossibility  of  having  children. 


Section  33. 

Ai.so,  if  tenements  be  given  to  a  man  and  to  his  heirs  which  he  Same. 
lAo//  heget  on  the  body  of  his  wife,  in  this  case  the  wife  has  nothing 
in  the  tenements,  and  the  husband  is  seised  as  donee  in  special  tail. 
And  in  this  case,  if  the  wife  die  without  issue  of  her  body  begotten 
by  her  husband,  then  the  husband  is  tenant  in  tail  after  possi- 
bility of  issue  extinct. 

If  the  wife  die  without  issue.]  So  that  the  estate  of  this  tenancy  ThU  $statiean 
must  be  altered  by  the  act  of  God,  and  that  by  dying  without  oj^Z\notby 
issue  ;  for  if  a  feoffment  in  fee  be  made  to  the  use  of  a  man  and  his  ^*.'»»»^«****"  ^^ 

'  divorce. 

wife  for  term  of  their  lives,  and  after  to  the  use  of  their  next  issue 
male  to  be  begotten  in  tail  [the  words  issue  male  being  construed 
words  of  purchase],  and  after  to  the  use  of  the  husband  and  wife 
and  of  the  heirs  of  their  two  bodies  begotten,  they  having  no  issue 
male  at  that  time ;  in  this  case  the  husband  and  wife  are  tenants  in 
special  tail  executed  [till  they  have  a  son],  and  after  they  have 
issue  a  son,  then  they  become  tenants  for  life,  the  remainder  to  the 
son  in  tail,  the  remainder  to  them  in  special  tail ;  for  albeit  their 
estate  tail  is  turned  to  an  estate  for  life,  yet  [are  they  not  tenants 
in  tail  apres']  but  bare  tenants  for  life  [for  their  estate  for  life  comes 
to  them  by  original  limitation]  ;  but  if  the  issue  die,  and  the  hus- 
band dies  leaving  no  other  issue,  then  the  wife  shall  have  the  privi- 
leges of  tenant  in  tail  after  possibility  of  issue  extinct,  as  appears 
in  Lewes  Bowles*  case,  1 1  Co.  80.  where  it  is  said,  that  the  estate 
of  this  tenant  must  be  created  by  act  of  God,  and  not  by  limitation 
of  the  party.     If  land  be  given  to  a  man  and  to  his  wife  and  to 
the  heirs  of  their  two  bodies ;   and  after  they  are  divorced  causd 
praeontractiis,  or  consanguinitatis,  or  affinitatisj  their  estate  of  in- 
heritance is  turned  to  a  joint  estate  for  life  ;  and  albeit  they  had 
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once  an  inheritance  in  them,  yet  for  that  the  estate  is  altered  by 
[286]       their  own  act,  and  not  by  the  act  of  God,  Tiz.  by  the  death  of  either 
party  without  issue,  they  are  not  tenants  in  tail  after  possibility  of 
issue  extinct. 

Special  tail  Lands  are  given  to  the  husband  and  wife  and  to  the  heirs  of  the 

bad,  [bat  mi      body  of  the  husband,  the  remainder  to  the  husband  and  wife  and 
e  contra.]  ^  ^j^^  j^^jj^  ^f  ^j^^jj.  ^^^  bodies  begotten ;  the  husband  dies  without 

issue ;  the  wife  shall  not  be  tenant  in  tail  after  possibility,  for  the 
remainder  in  special  tail  was  utterly  void,  and  could  never  take 
effect ;  for  so  long  as  the  husband  should  have  issue,  it  should  in- 
herit by  force  of  the  general  tail,  and  if  the  husband  die  without 
issue,  then  the  estate  tail  special  cannot  take  effect,  in  as  much  as 
the  issue  which  should  inherit  the  special  tail,  must  be  begotten  by 
the  husband,  and  so  the  general,  which  is  larger  and  greater,  has 
frustrated  the  special  tail  which  is  the  lesser.  And  the  wife  in  that 
case  shall  be  punished  for  waste. 


Section  34. 

liMie  in  ipecul  An  D  note,  that  none  can  be  tenant  in  tail  (rfter  possibility  of  issue 
comTtenanu  in  extinct,  but  one  of  the  donees,  or  the  donee  in  special  tail.  For 
tail,  apm.  ij^  donee  in  general  tail  cannot  be  said  to  be  tenant  in  tail  after 
possibility  of  issue  extinct ;  because  always  during  his  life,  he  may 
by  possibility  have  issue  which  may  inherit  by  force  of  the  same 
entail.  And  so  in  the  same  manner  the  issue  which  is  heir  to  the 
donees  in  special  tail,  cannot  be  tenant  in  tail  after  possibility  of 
issue  extinct  J  for  the  same  reason. 

Frank  mar-  If  lands  be  given  to  a  man  with  a  woman  in  frankmarriage, 

*^''  albeit  the  woman  (who  was  the  cause  of  the  gift)  dies  without 

issue,  yet  the  husband  shall  be  tenant  in  tail  after  possibility  of 
issue  extinct,  for  that  he  and  his  wife  were  donees  in  special  tail, 
and  so  are  within  the  words  of  Littleton.  The  residue  of  this  sec- 
tion is  evident. 
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CHAPTER  IV.     Section  35.  [29a] 

CURTESY    OP    BNQLAND. 

Tenant  fey  *^«  curtesy  of  England  isy  where  a  man  takes  a  tvife  Curtesj  is  hus- 

.  ..  .  ...     band's  estate 

aised  in  fee-simple  or  in  fee-tail  general,  or  seised  as  heir  in  tail  fcr  life  in  wife's 
special,  and  has  issue  by  the  same  wife  male  or  female  bom  alive,  ^^^  ^^  feeor^n 
(Jbtit  the  same  after  dies  or  lives,  yet  if  the  wife  dies,  the  husband  ^^' 
shall  hold  the  land  during  his  life  by  the  law  of  England.     And  he 
is  called  tenant  by  the  curtesy  of  England,    because  this  is  used  in 
no  other  realm  but  England  only.     And  some  have  said,  that  he 
shall  not  be  tenant  by  the  curtesy,  unless  the  child  which  he  lias 
by  his  wife  be  heard  cry ;  for  by  the  cry  it  is  proved  that  tlie 
child  wcLs  bom  alive. 

Takes  a  wife  seised."]  And  first  of  what  seisin  a  man  shall  be  andofwhichsU 
tenant  by  the  curtesy.  There  is  in  law  a  twofold  seisin,  viz.  a 
sebin  in  deed,  and  a  seisin  in  law,  whereof  more  shall  be  said 
Sect.  681.  And  here  Littleton  intends  a  seisin  in  deed,  if  it  may 
be  attained  unto.  As  if  a  man  die  seised  of  lands  in  fee-simple 
or  in  fee-tail  general,  and  these  lands  descend  to  his  daughter,  and 
she  takes  a  husband  and  has  issue,  and  dies  before  any  entry,  the 
husband  shall  not  be  tenant  by  the  curtesy,  and  yet  in  this  case 
she  had  a  seisin  in  law  ;  but  if  she  or  her  husband  had  during  her 
life  entered,  he  should  have  been  tenant  by  the  curtesy  [or  if  the 
lands  had  been  let  to  a  tenant,  the  husband  would  have  been 
entitled  to  curtesy,  although  no  rent  accrued  due  during  the  life- 
time of  the  wife,  3  Atk.  469]. 

A  man  seised  of  an  advowson  or  rent  in  fee  has  issue  a  daughter,  Butojadiuwson 
who  is  married  and  has  issue,  and  dies  seised,  and  the  wife,  before  law  enough. 
the  rent  became  due  or  the  church  became  void,  dies,  she  had  but  a 
seisin  in  law,  and  yet  be  shall  be  tenant  by  the  curtesy,  because 
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he  could  by  no  industry  attain  to  any  other  seisin.     Et  impotentia 
excusat  legem. 


No  curtesy  of        But  a  man  shall  not  be  tenant  by  the  curtesy  of  a  bare  right, 
bare  right.         title,  or  usc*,  or  of  a  reversion  or  remainder  expectant  upon  any 
estate  of  freehold,  unless  the  particular  estate  be  determined  or 
ended  during  the  coverture.  "* 

Theiuuemuit  In  fee-simple  or  fee-tail  general  or  special,  and  hat/tissue  by  the 
inherittf^ee^te.  ^^"^^  Wife,  male  or  female.']  Second,  of  what  estate.  If  lands  be 
—Special  tail,    given  to  a  woman  and  to  the  heirs  male  of  her  body,  she  takes  a 

husband,  and  has  issue  a  daughter,  and  dies,  he  shall  not  be  tenant 
by  the  curtesy ;  because  the  daughter  by  no  possibility  could  in- 
herit the  mother's  estate  in  the  land  ;  and  therefore  where  Littleton 
says,  issue  by  his  wife  male  or  female,  it  is  to  be  undei*stood,  which 
by  possibility  may  inherit  as  heir  to  her  mother  of  such  estate. 
Littleton  himself  explains  this  by  express  words ;  cap.v.  Dower,  fo.40. 
Base  fee.  scct.o2.    And  therefore  if  a  woman  tenant  in  tail  general  makes 

a  feoffment  in  fee,  and  takes  back  an  estate  in  fee,  then  [having 
only  a  base  or  defeasible  fee]  takes  a  husband  and  has  issue,  and 
the  wife  dies,  the  issue  may  in  a  formedon  recover  the  land  against 
the  father,  by  force  of  the  estate  tail,  and  as  heir  to  his  mother;  [in 
which  case  the  father  cannot  have  curtesy,  for  the  seisin  of  his 
wife  is  defeated,  and  the  heir  inherits,  not  under  that  seisin,  but 
under  the  seisin  paramount  the  feoffment ;  but  if  the  issue  had 
been  content  to  take  the  base  fee,  then  would  the  father  have  been 
curteseablc.] 

Deatkofiuue  ^nd  hos  issue,]  Third,  the  time  of  having  issue,  and  fourth, 
before  wife  s       vvhat  kind  of  issuc.     If  a  man  seised  of  lands  in  fee  has  issue  a 

seum  imma^ 

^w'-  daughter,  who  takes  husband  and  has  issue,  and  the  father  dies,  the 

husband  enters,  be  shall  be  tenant  by  the  curtesy,  albeit  the  issue 
was  had  before  the  wife  was  seised.  And  so  it  is  albeit  the  issue 
had  died  in  the  lifetime  of  the  father  before  any  descent  of  the 
land,  yet  shall  he  be  tenant  by  the  curtesy. 

Issue  born  after  If  a  woman  seiscd  of  lands  in  fee  takes  husband,  and  by  him  is 
^tioughr  '  "^    pregnant,  and  in  her  travail  dies,  and  the  child  is  afterwards  de- 

*  That  is  of  a  Use  before  the  Statute,  or  a  bare  Equity,  but  of  a  Trust,  the 
husband  is  now  by  a  strange  anomaly  curteseablc.     1  Atk.  603. 
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livered  alive,  yet  the  husband  shall  not  be  tenant  by  the  curtesy, 
because  the  child  was  not  bom  during  the  marriage,  nor  in  the  life- 
time of  the  wife ;  but  in  pleading  he  may  allege  that  he  had  issue 
during  the  marriage. 

If  the  wife  be  dehvered  of  a  monster,  which  hath  not  the  shape  Jtsue,  deaf, 
of  mankind,  this  is  no  issue  in  the  law  ;  but  although  the  issue  has  ^JJ^  'J![rtesy, 
some  deformity  in  any  part  of  his  body,  yet  if  he  hath  human  ""'J^i/* « 
shape  this  sufficeth.     If  the  issue  be  born  deaf  or  dumb,  or  both, 
or  be  bom  an  idiot,  yet  it  is  lawful  issue  to  make  the  husband 
tenant  by  the  curtesy  and  [itself]  to  inherit  the  land. 

Bom  alive,}  If  it  be  bom  alive  it  is  sufficient,  though  it  be  not  What  tigmq 
heard  cry ;  for  peradventure  it  may  be  born  dumb.  And  this  was  '***^  '^ 
resolved  in  Paine's  case,  8  Co.  30.  For  the  pleading  is,  that  dur- 
ing the  marriage  the  husband  had  issue  by  his  wife,  and  upon  trial 
it  must  be  proved  that  the  issue  was  bom  alive,  for  dead  issue  is  as 
none ;  and  crying  is  but  a  proof  that  the  child  was  bom  alive, 
which  may  be  proved  by  shewing  motion,  stirring,  or  the  like. 

By  the  custom  of  gavelkind  a  man  may  be  tenant  by  the  curtesy  Gavelkind. 
without  having  any  issue.  L^^^^J 

Albeit  the  issue  after  dies  or  lives.']  And  therefore  if  a  woms^n  j)eathofUti> 
tenant  in  tail  general  takes  a  husband,  and  has  issue,  which  issue  »""^'*"*'^ 
dies,  and  the  wife  dies  without  any  other  issue,  yet  the  husband 
shall  be  tenant  by  the  curtesy,  albeit  the  estate  tail  be  de- 
termined, because  he  was  entitled  to  be  tenant  by  the  law  of 
England  before  the  estate  tail  was  spent,  and  for  that  the  land 
remaineth. 

But  if  a  woman  makes  a  gift  in  tail,  reserving  a  rent  to  her  and  Curtesy  ofr^ 
her  heirs,  then  takes  a  husband  and  has  issue,  the  donee  dies  with- 
out issue,  and  the  wife  dies,  the  husband  shall  not  be  tenant  by 
the  curtesy  of  the  rent,  for  that  the  rent  newly  reserved  is  by  the 
act  of  God  determined,  and  no  estate  thereof  remaineth.  But  if  a 
man  be  seised  in  fee  of  a  rent  and  makes  a  gift  in  tail  general  to  a 
woman,  she  takes  husband  and  has  issue,  the  issue  dies,  and  the 
wife  dies  without  issue,  he  shall  be  tenant  by  the  curtesy  of  the 
rent,  because  the  rent  remains. 
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CURTESY. 


Litt.  S.36. 


Four  requisitet 
tocurtety. 


If'  the  wife  dies,  the  husboptd  s/iall  hold  the  land,  S^cJ]  Four  things 
do  belong  to  an  estate  by  the  curtesy,  viz.  marriage,  seisin  of  the 
wife,  issue,  and  death  of  the  wife.  But  it  is  not  requisite  that 
these  should  concur  together  all  at  one  time.  And  therefore,  if  a 
man  takes  a  woman  seised  of  lands  in  fee,  and  is  disseised,  and 
then  they  have  issue,  and  the  wife  dies,  he  may  enter  and  hold  by 
the  curtesy.  So  if  he  has  issue  which  dies  before  disseisin  as  is 
aforesaid. 


Curtesy  begins  And  albeit  the  estate  [by  curtesy]  be  not  consummate  until  the 
^(rfUrissuJfuid,  d^^th  of  the  wife,  yet  the  estate  has  such  a  beginning  in  the  life  of 
the  wife  after  issue  had,  that  it  is  respected  in  law  for  divers  pur- 
poses. First,  after  issue  had,  he  shall  do  homage  alone,  and  is 
become  tenant  to  the  lord,  and  the  avowry  shall  be  made  only 
upon  the  husband  in  the  life  of  the  wife,  as  shall  be  said  hereafter 
when  we  come  to  the  apt  place. 


Effect  of  hus- 
biind's  alien' 
ation* 


Secondly,  if  after  issue  the  husband  makes  a  feoffment  in  fee, 
and  the  wife  dies,  the  feoffee  shall  hold  it  during  the  life  of  the 
husband,  and  the  heir  of  the  wife  shall  not  during  his  life  recover 
it  in  any  real  action ;  for  it  could  not  be  a  forfeiture,  because  the 
estate,  at  the  time  of  the  feoffment,  was  an  estate  initiate,  though 
not  consummate. 


Husband  ^n- 
not  waive  cur- 
tesy  and  take  a 
life  eUate  by 
devise. 


And  it  is  adjudged  in  29  E.  3.  that  the  tenant  by  the  curtesy 
cannot  claim  by  a  devise,  and  waive  the  estate  by  the  curtesy,  be- 
cause, says  the  book,  the  freehold  commenced  in  him  before  the 
devise  for  term  of  his  life. 


Scotland. 
Ireland. 


In  England  only."]  It  is  also  used  within  the  realm  of  Scotland, 
and  there  it  is  called  Curialitas  Scotia.  And  so  it  is  in  the  realm 
of  Ireland. 


Curtesy  aUou>ed  And  somc  have  said,  that  in  divers  cases  a  man  shall,  by  having 
with  several  in-  issuc,  be  tenant  by  the  curtesy  where  a  woman  shall  not  be 
Mtdower.^^  endowed.  And  therefore  they  say,  if  lands  be  given  to  two  women 
and  to  the  heirs  of  their  two  bodies  begotten,  and  one  of  them  takes 
husband  and  has  issue  and  dies,  the  inheritances  being  several,  the 
husband  shall  be  tenant  by  the  curtesy,  as  it  is  adjudged  7  E.  3, 
and  in  other  books  this  judgment  is  cited  and  allowed.  But  certain 
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it  is,  that  if  land  be  given  to  two  men  and  to  the  heirs  of  their  two 
bodies  begotten,  and  the  one  takes  a  wife  and  dies,  she  shall  not  be 
endowed,  for  no  estate  in  the  land  is  altered  by  that  marriage.  But 
I  leave  the  reader  to  his  own  opinion,  or  i-ather  to  suspend  it  until     ' 
he  comes  to  the  proper  place  in  the  next  chapter.  [306] 

A  woman  takes  husband^  and  has  issue,  lands  descend  to  the  Vynfe  diet  at 
wife,  the  husband  enters,  and  after  the  wife  is  found  an  idiot  by  L^.'*^"  **^ 
office,  the  lands  shall  be  seised  by  the  king,  for  the  title  of  the 
tenancy  by  the  curtesy  and  of  the  king  begin  at  one  instant,  and 
the  title  of  the  king  shall  be  preferred. 


A  man  shall  be  tenant  by  the  curtesy  of  a  castle  which  serves  Curtesy  of  cat\ 
for  the  public  defence  of  the  realm,  but  a  woman  shall  not  be  *"^  **  cmanan. 
endowed  thereof,  as  shall  be  said  more  at  large  hereafter.  A  man 
shall  be  tenant  by  the  curtesy  of  a  common  sans  nombre,  but  a 
woman  shall  not  be  endowed  thereof,  because  it  cannot  be  divided* 
A  man  shall  be  tenant  by  the  curtesy  of  a  house  that  is  Caput 
Banmut  or  ComUaiiU:  but  it  appears  by  4  H.  3,  Dower  180,  that 
a  woman  shall  not  be  endowed  of  it,  for  the  law  respects  honour 
and  order. 

A  man  entitled  to  be  tenant  by  curtesy  makes  a  feoffment  Hutband'$ 
in  fee  upon  condition,  and  enters  for  the  condition  broken,  and  cmditim  cite- 
then  his  wife  dies,  he  shall  not  be  tenant  by  the  curtesy,  because  ^^f*  ^* 
albeit  the  estate  given  by  the  feoffment  be  conditional,  yet  [the 
estate  taken  back  was  absolute]  and  the  estate  comprised  in  the 
feoffment  was  the  entire  curtesy  which  by  the  feoffment  became 
absolutely  extinct  [and  could  not  be  revested  by  the  condition],  for 
the  condition  was  not  annexed  to  it  [the  curtesy,  but  to  the  estate 
conveyed].    As  if  the  lord  disseise  the  tenant,  then  makes  a  feoff- 
ment in  fee  of  the  land  upon  condition,  and  enters  for  the  con- 
ditioD  broken,  yet  the  seigniory  is  extinct  [in  that  particular  land] 
for  that  was  inclusively  extinct  by  the  feoffment  [and  could  not  be 
restored  by  entry  on  breach  of  the  condition].     See  more  of  tenant 
by  curtesy.  Section  52. 
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CHAPTER  V.     Section  36. 


OF    DOWER. 


Dower  is  the 
wife's  third  of 
her  husband's 
lands  for  her 
life. 


Tenant  in  dower  is,  where  a  man  is  seised  of  certain  lands  or 
tenements  in  fee-simple,  fee-tail  general^  or  as  heir  in  special  tail, 
and  takes  a  wife,  and  dies,  the  wife  after  the  decease  of  her  hus- 
band shall  be  endmced  of  the  third  part  of  such  lands  and  tenements 
as  were  her  husband's  at  any  time  during  the  coverture,  to  have 
and  to  hold  to  the  same  wife  in  severalty  by  metes  and  bounds  for 
term  of  her  life,  whether  she  had  issue  by  her  husband  or  no,  and 
of  what  age  soever  the  wife  be ;  so  that  she  be  past  tlie  age  of  nine 
years  at  the  time  of  the  death  of  her  husband,  othencise  she  shall 
not  be  endowed. 


Three  essentiaU 
to  this  ettate. 

[31a] 


Tenant  in  dower,']  Dower  by  the  common  law  is  allowed  to  the 
wife  for  the  sustenance  of  herself  and  the  nurture  and  education 
of  her  children.  To  the  consummation  of  dower  three  things  are 
necessary ;  viz.  marriage^  seisin,  and  death  of  her  husband. 


Jl  h  held  free  of 
tojies  and  crown 
debU, 


Dos  or  dower,  as  the  name  imports,  is  in  itself  a  freedom, 
and  the  tenant  in  dower  has  many  privileges,  as  to  be  quit  and  free 
of  all  talliage  or  tax.  And  tenant  in  dower  shall  not  be  distrained 
for  the  husband's  crown  debt.  And  other  privileges  she  has ;  of 
all  which  Ockam  yields  the  reason,  doti  ejus  parcatur  quia  premium 
pudoris  est. 


Htubaiid,  alien  Where  «  nuinJ]  If  the  husband  be  an  alien  the  wife  shall  not  be 
dower ;  contra  endowed.  But  the  wife  of  an  idiot,  nan  compos  mentis,  or  person 
Iflic  *  'r'/Won"*'  outlawed,  or  attainted  of  felony  or  trespass,  of  heresy,  priemunire, 

or  the  like,  shall  be  endowed.  But  if  the  husband  be  attainted  of 
treason,  albeit  it  be  treason  done  after  the  title  of  dowcr  [has 
attached]  she  shall  not  be  endowed,  as  shall  be  said  hereafter. 
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Seised^  Here  this  word  (seised)  extends  itself  as  well  to  a  seisin  Seisin  in  law 
in  law,  or  a  civil  seisin,  as  to  a  seisin  in  deed,  which  is  a  natural  *H/^*''*"^' 
seisin :  but  seised  he  must  be  either  the  one  way  or  the  other 
during  the  coverture.  For  note,  a  woman  shall  be  endowed  of  a 
seisin  in  law.  As  where  lands  or  tenements  descend  to  the  hus- 
band, before  entry,  he  has  but  a  seisin  in  law,  and  yet  the  wife 
shall  be  endowed,  albeit  it  be  not  reduced  to  an  actual  possession, 
for  it  lies  not  in  the  power  of  the  wife  to  bring  it  to  an  actual  seisin, 
as  the  husband  may  do  of  his  wife's  land  when  he  is  to  be  tenant 
by  the  curtesy,  which  is  worthy  of  observation. 

And  yet  of  every  seisin  in  law,  or  [indeed  o(  every']  actual  seisin  of  ^odoweraf 

x-i  1        dower  on  de- 

lands  or  tenements,  a  woman  shall  not  be  endowed.     For  example,  gcent,  contra 
if  there  be  grandfather,  father,  and  son,  and  the  grandfather  is  ""  f "^^     ^ 

seised  of  three  acres  of  land  in  fee,  and  takes  wife,  and  dies,  this  J, ^ 

land  descends  to  the  father,  who  dies  either  before  or  after  entry,  ]. 

DOW  is  the  wife  of  the  father  dowable.  The  father  dies,  and  the 
wife  of  the  grandfather  is  endowed  of  one  acre  and  dies,  the  wife  of 
the  father  shall  be  endowed  only  of  the  two  acres  residue,  for  the 
dower  of  the  grandmother  is  paramount  the  title  of  the  wife  of  the 
father,  and  the  seisin  of  the  father  which  descended  to  him  (be  it 
in  law  or  actual)  is  defeated,  and  now  upon  the  matter  the  father 
had  but  a  reversion  expectant  upon  a  freehold,  and  in  that  case, 
dos  de  dote  peti  iion  debet ;  although  the  wife  of  the  grandfather 
dies  living  the  father  s  wife.  And  here  note  a  diversity  between 
a  descent  and  a  purchase.  For  in  the  case  aforesaid,  if  the  grand- 
father had  infeoffed  the  father,  or  made  a  gift  in  tail  unto  him, 
there  in  the  case  abovesaid,  the  wife  of  the  father,  after  the  decease 
of  the  grandfather's  wife,  should  have  been  endowed  of  that  part 
assigned  to  the  grandmother,  and  the  reason  of  this  diversity  is,  for  [316] 
that  the  seisin,  that  descended  after  the  decease  of  the  grandfather 
to  the  father,  is  avoided  by  the  endowment  of  the  grandmother, 
whose  title  was  consummate  by  the  death  of  the  grandfather ;  but 
in  the  case  of  the  purchase  or  gift,  that  took  effect  in  the  life  of  the 
grandfather  (before  the  title  of  dower  of  the  grandmother  was  con- 
summate), [and]  is  not  [entirely]  defeated  [by  the  first  dower], 
but  only  quoad  the  grandmother,  and  in  that  case  there  shall  be 
dos  de  dote. 

And  yet  there  is  another  diversity  where  the  wife  of  the  father  or  i/thejirst 
is  first  endowed,  and  where  the  wife  of  the  grandfather ;  for  in  that  tt«i^/i«d. 
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case,  if  after  the  decease  of  the  grandfather  and  father  the  son  enters 
and  endows  his  mother  of  a  third  part,  against  whom  the  grand- 
mother recovers  a  third  part  and  dies,  the  mother  shall  enter  again 
into  the  land  recovered  by  the  grandmother,  because  she  had  in  it 
an  estate  for  term  of  her  life,  and  the  estate  for  the  Ufe  of  the 
grandmother  is  lesser  in  the  eye  of  the  law,  as  to  her,  than  [an 
estate  for]  her  own  life.    [See  further,  2  Vem.  403.] 

Ofdowtrcn  an       ^igQ  \\^q  husband  may  be  seised  in  his  demesne  as  of  fee  abso- 

exchange.  ^ 

lutely,  yet  the  woman  shall  not  be  endowed,  as  she  shall  not  be 
endowed  both  of  the  land  given  in  exchange  and  of  the  land  taken 
in  exchange,  and  yet  the  husband  was  seised  of  both,  but  she  may 
have  her  election  to  be  endowed  of  which  she  vnll. 

Mcmmitarytei'  Also  of  a  seisin  for  an  instant  a  woman  shall  not  be  endowed;  as 
nnnutemmg  .  {(  cesiuique  use,  after  the  statute  of  1  R.  3.  and  before  the  statute  of 
27  H.  8,  had  made  a  feoffment  in  fee,  his  wife  should  not  be 
endowed.  Likewise  if  two  joint-tenants  be  in  fee,  and  the  one 
makes, a  feoffment  in  fee,  his  wife  shall  not  be  endowed.  And  so 
if  the  conusee  of  a  fine  grants  and  renders  the  land  to  the  conusor, 
the  wife  of  the  conusee  shall  not  be  endowed,  for  it  is  not  possible 
that  the  husband  could  have  endowed  his  wife  of  such  a  [temporary 
and  instantaneous]  estate. 

CastU,mantion.       Ldxnds  or  tenements.^     Of  a  castle  that  is  maintained  for  the 

necessary  defence  of  the  realm  a  woman  shall  not  be  endowed, 
because  it  ought  not  to  be  divided,  and  the  public  shall  be  preferred 
before  any  private  right.  But  of  a  castle  that  is  only  maintained 
for  the  private  use  and  habitation  of  the  owner,  a  woman  shall  be 
endowed ;  and  of  the  principal  mansion  or  capital  messuage,  the 
wife  shall  be  endowed,  but  not  if  it  be  caput  baronia. 

Eitatetaiide'  And  of  an  estate  tail  in  lands  determined,  a  woman  shall  be 
endowed  in  the  like  manner  and  form  as  a  man  shall  be  tenant  by 
the  curtesy,  mutatis  mutandis, 

^«*/««'  In  fee-simpk,  fee-tail  general,  ^c]     If  a  man  be  tenant  in  fee-tail 

general  and  makes  a  feoffment  in  fee,  and  takes  back  an  estate  to 
him  and  to  his  wife  and  to  the  heirs  of  their  two  bodies,  and  they 
have  issue,  and  the  wife  dies,  and  the  husband  takes  another  wife  and 
dies,  the  [second]  wife  shall  not  be  endowed,  for  during  the  cover- 
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ture  he  was  seised  of  an  estate  tail  special,  and  yet  the  issue  which 
the  second  wife  had  may  by  possibility  have  inherited  [the  estate 
tail  general].  The  same  law  is,  if  [the  husband]  in  this  case  had 
taken  back  an  estate  in  fee-simple,  and  afterwards  had  taken  a  wife 
and  had  issue  by  her  [and  died  leaving  such  issue  him  surviving ; 
the  wife  in  that  case]  shall  not  be  endowed,  for  [the  base  or  wrong- 
ful fee  descending  on  the  issue,  he  is  in  by  his  preferable  rightful 
title  under  the  entail  and  thereby]  the  feensimple  becomes  vanished 
by  the  remitter  and  the  issue  has  the  land  by  force  of  the  entail,  [of 
which  the  husband  was  not  seised  at  any  time  during  the  coverture.] 
But  in  that  case  the  tenant  cannot  plead  that  the  husband  was 
never  seised  of  such  an  estate  whereof  the  demandant  might  be  en- 
dowed^ but  he  must  plead  the  special  matter. 

And  takes  a  wife.']    If  a  man  so  seised  as  is  aforesaid,  takes  an  Alien  queen. 
alien  to  wife,  and  dies,  she  shall  not  be  endowed  ;  but  if  the  king 
take  an  alien  bom  [to  wife]  and  dies,  she  shall  be  endowed  by  the 
law  of  the  crown. 

If  a  Jew  bom  in  England  takes  to  wife  a  Jewess  born  also  in  Jewen. 
England,  and  the  husband  is  converted  to  the  Christian  faith,  and 
then  purchases  lands,  and  enfeoffs  another,  and  dies,  the  wife  shall 
not  be  endowed  unless  she  also  be  converted. 

By  metes  and  bounds.]  Albeit  of  many  inheritances  that  be  Mill,  fair, 
entire,  whereof  no  division  can  be  made  by  metes  and  bounds,  [and  ton,  tithes,  S^c. 
where  therefore]  a  woman  cannot  be  endowed  of  the  thing  itself,  [32  a] 
yet  she  shall  be  endowed  thereof  in  a  special  and  certain  manner. 
As  of  a  mill,  [or  rather  of  the  tolls  of  an  ancient  mill  where  by 
custom  all  the  tenants  of  a  manor  are  bound  to  grind  their  corn, 
allowing  the  miller  a  certain  dish  full  of  flour  for  the  use  of  his 
mill,— -of  such  a  mill]  a  woman  shall  not  be  endowed  by  metes  and 
bounds,  nor  in  common  with  the  heir,  but  either  she  may  be  en- 
dowed of  the  third  toll-dish,  or  of  the  whole  mill  every  third  month. 
And  a  woman  shall  be  endowed  of  the  third  part  of  the  profits  of  a 
fair,  of  the  third  part  of  the  profits  of  the  ofiice  of  marshalsea,  of 
the  third  part  of  the  profit  of  a  dove-house,  and  likewise  of  the 
third  part  of  a  piscary,  viz.  every  third  fish  or  every  third  throw  of 
the  net.  Also  of  the  third  presentation  to  an  advowson,  and  of  the 
third  part  of  profits  of  courts,  fines,  heriots,  &c.     Also  a  woman 
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shall  be  endowed  of  tithes  :  and  the  surest  endowment  of  tithes  is 
of  the  third  sheaf;  for  what  land  shall  be  sown  is  uncertain. 

Htubatid's  Uate  But  in  some  cases  of  lands  and  tenements,  which  are  divisible, 
nmrfilgeJe-  and  which  the  heir  of  the  husband  shall  inherit,  yet  the  wife  shall 
pnvts  icije  oj  j.  |^    endowcd.     As  if  the  husband  makes  a  lease  for  Ufe  of  certain 

dtncer;  contra 

of  lease  for  years  lands,  reserving  a  rent  to  him  and  his  heirs,  and  then  takes  wife 

and  dieSy  the  wife  shall  not  be  endowed,  neither  of  the  reversion 
(albeit  a  reversion  is  within  Littleton's  definition  of  a  tenement) 
because  there  was  no  seisin  in  deed  or  in  law  of  the  freehold  [during 
coverture],  nor  of  the  rent,  because  the  husband  had  but  a  par- 
ticular estate  therein,  and  no  fee-simple.  But  if  the  husband 
makes  a  lease  for  years,  reserving  a  rent,  and  takes  a  wife  and  dies, 
the  wife  shall  be  endowed  of  the  third  part  of  the  reversion  by 
metes  and  bounds,  together  with  the  third  part  of  the  rent,  and 
execution  shall  not  cease  during  the  years.  And  herewith  agrees 
the  common  experience  at  this  day.  But  if  the  husband  makes  a 
gift  in  tail,  reserving  a  rent  to  him  and  to  his  heirs,  and  afterwards 
the  donor  takes  wife  and  dies,  the  wife  shall  be  endowed  of  this 
rent,  because  it  is  a  rent  in  fee,  and  by  possibility  may  continue  for 
ever. 

Common.  Rent.       Of  a  common  Certain  a  woman  shall  be  endowed,  but  of  a  com- 
nnuity.  ^^^  ^^^^^  tiombre  en  grosse  she  shall  not  be  endowed,  as  hath  been 

said  before.  And  so  of  a  rent  service,  rent  charge,  and  rent  seek, 
she  shall  be  endowed  :  but  of  an  annuity,  (which  charges  only  the 
person  and  issues  not  out  of  any  lands  or  tenements)  she  shall  not 
be  endowed.  But  if  the  freehold  of  the  rents,  common,  &c.  were 
suspended  before  the  coverture,  and  so  continue  during  the  cover- 
ture, she  shall  not  be  endowed  of  them.  [But  if  the  freehold  be 
not  suspended  before  the  coverture  and]  after  the  coverture  the 
husband  extinguishes  the  [rent  common  8cc.]  by  release  or 
otherwise,  yet  shall  the  wife  be  endowed ;  for  as  to  her  dower 
[these  things]  in  the  eye  of  the  law  have  continuance. 

Improved  value  If  the  wife  be  entitled  to  have  dower  of  three  acres  of  marsh, 
%erwUe"^  ^     ^^^'^  ^^^'®  ^^>"g  ^^  ^^^  value  of  twelvc  pence,  and  the  heir  by  his 

industry  and  charge  makes  it  good  meadow  and  improves  the  value 
of  each  acre  to  ten  shillings,  the  wife  shall  have  her  dower  accord- 
ing to  the  improved  value,  and  not  according  to  the  value  as  it  was 
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in  her  husband's  time :  for  her  title  is  to  the  quantity  of  the  land, 
▼iz.  one  just  third  part  And  the  like  law  it  is  if  the  heir  improve 
the  value  of  the  land  by  building :  and  on  the  other  side,  if  the 
value  be  impaired  in  the  time  of  the  heir,  she  shall  be  endowed 
according  to  the  value  at  the  time  of  the  assignment,  and  not  ac- 
cording to  the  value  as  it  was  in  the  time  of  her  husband. 

Anjf  time  during  the  coverture^]     For  the  better  understanding  of  Marriage  mtat 
this  it  is  to  be  remembered,  that  to  dower  three  things  belong,  ^^n^ed  not. 
viz,  marriage,  seisin,  and  death  of  the  husband.     Concerning  the  ^'«'*^»^* 
seisin,  it  is  not  necessary  that  the  same  should  continue  during  the 
coverture^  for  albeit  the  husband  aliens  the  lands  or  tenements, 
or  extinguishes  the  rents  or  commons,  &c.  yet  the  woman  shall  be 
endowed.     But  it  is  necessary  that  the  marriage  do  continue,  for  if 
that  be  dissolved  the  dower  ceases,  ubi  nullum  matrimonium,  ibi 
mdia  dos.     But  this  is  to  be  understood  when  the  husband  and 
wife  are  divorced  a  vinculo  matrimonii^  as  in  case  of  precontract, 
consanguinity,  affinity,  &c.  and  not  oi  mensa  et  thoro  only,  as  for 
adultery.     And  yet  it  is  said,  that  if  the  assignment  of  dower  ad 
ostium  ecclesiiB  be  specified,  viz.  that  notwithstanding  any  divorce 
shall  happen  yet  that  she  shall  hold  it  for  life,  that  this  is  good. 

If  the  wife  elope  fnun  her  husband,  that  is,  if  the  wife  leave  her  Elopement  and 
husband,  and  goes  away  and  tarries  away  with  her  adulterer,  she      ''***^* 
shall  lose  her  dower  until  her  husband  willingly  without  coercion        [326] 
or  ecclesiastical  censure  be  reconciled  to  her  and  permit  her  to 
cohabit  with  him.      And  if  she  goes  willingly  with  or  to  the 
adulterer,  this  is  a  departure  and  a  tarrying,  albeit  she  remains  not 
continually  with  the  adulterer,  or  if  she  tarries  with  him  against 
her  will,  or  if  he  turn  her  away,  or  if  she  cohabit  with  her  husband 
by  the  censures  of  the  church,  in  all  these  cases  she  loses  her 
dowry. 

In  severalty  by  metes  and  bounds.^  This  means  where  the  husband  Metei  and 
has  a  sole  possession  in  severalty,  as  well  as  a  sole  seisin,  for  if  he  ^^  touSmncy 
jse^seised  in  common,  there  the  wife  cannot  be  endowed  by  metes  ^common. 
sad  bounds,  as  appears  in  this  chapter.  Sect.  44. 

Note,  the  endowment  by  metes  and  bounds,  according  to  the  Dowreu  takm, 
common  right,  is  more  beneficial  to  the  wife,  than  to  be  endowed  whatincufn^ 
against  common  right  [as  ad  ostium  ecclesia]  for  there  she  shall  hold  ^<''*^* 
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the  land  charged  with  incumbrances  made  after  her  title  to  dower 
[has  occurred,  but  where  she  is  endowed  of  common  right  she  takes 
paramount  incumbrances]. 


Writ  of  dower ; 
quarantine,  and 
damages. 


[33  a] 


Whether  she  has  issue  by  her  husband  or  noJ]  Herein  the  tenant 
in  dower,  as  in  many  other  cases,  is  preferred  before  the  tenant  by 
curtesy ;  but  yet  this  great  disadvantage  the  wife  has,  that  she 
cannot  enter  into  her  dower  by  common  law,  but  is  driven  to  her 
writ  of  dower  to  recover  the  same,  wherein  sometimes  great  delays 
are  used,  and  therefore  the  well-advised  friends  of  the  wife  will  pro- 
vide for  a  jointure  to  be  made  to  her,  as  shall  be  said  hereafter.  By 
the  statute  of  Magna  Charta,  cap.  7,  it  is  provided  that  she  shall  tarry 
in  the  chief  house  of  her  husband  but  forty  days  after  his  death, 
within  which  time  dower  shall  be  assigned  unto  her;  but  of  little 
effect  was  that  act,  for  no  penalty  is  thereby  provided  if  it  be  not 
done  :  which  term  of  forty  days  is  in  law  called  Quarantine.  But 
if  she  marry  within  the  forty  days,  she  loses  her  quarantine.  And 
by  the  statute  of  Merton,  20  H.  3,  c.  1 ,  it  is  provided  that  the 
wife  shall  recover  damages  in  her  writ  of  dower  from  the  time  of 
the  death  of  her  husband.  But  herein  divers  things  are  observ- 
able. 1st.  She  shall  recover  no  damages  in  a  writ  of  right  of  dower, 
but  only  in  a  writ  of  dower.  2dly.  She  shall  recover  damages 
only  when  her  husband  dies  seised  of  the  freehold  and  inheritance, 
which  a  lease  for  life  prevents  but  not  a  lease  for  years.  3dly.  If 
she  delay  the  writ  herself,  she  shall  not  recover  damages,  hence, 
4thly.  It  is  necessary  for  the  wife  to  demand  her  dower  as  soon 
as  she  can  before  good  testimony,  for  otherwise  she  may  by  her 
own  default  lose  the  value  and  her  damages.  For  if  she  bring  a 
writ  of  dower  against  the  heir,  and  he  comes  into  court  and  pleads 
that  he  has  been  always  ready  and  yet  is  to  render  dower  &c.  if  the 
wife  has  not  requested  her  dower,  she  shall  lose  the  mean  values 
and  her  damages ;  but  if  she  has  requested  her  dower,  she  may 
plead  it,  and  issue  may  be  thereupon  taken.  6thly.  This  statute  of 
Merton  extends  to  copyholds,  where  the  custom  is  that  wonoen  be 
dowable.  7thly.  If  the  wife  has  dower  assigned  unto  her  in 
chancery  she  shall  have  no  damages. 


Ettoppel  by  ac- 
ceptance either 
in  pais  or  on 
record. 


So  it  is  if  the  heir  or  his  feoffee  assign  dower,  and  the  wife  ac- 
cepts it,  she  loses  her  damages.  A  man  seised  of  lands  in  fee, 
takes  a  wife  and  grants  a  rent  charge,  and  after  makes  a.  feoffment 
in  fee,  and  takes  back  an  estate  tail  and  dies,  the  wife  recovers 
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dower  against  the  issue  in  tail  by  reddition,  the  wife  makes  a 
surmise  that  her  husband  died  seised^  and  prays  a  writ  to  enquire 
of  the  damages,  and  that  is  granted  to  her.  In  this  case  she  holds 
the  land  charged  with  the  rent  charge,  for  by  her  prayer  she  accepts 
herself  dowable  of  the  second  estate,  for  of  the  first  estate,  whereof 
she  was  dowable,  her  husband  died  not  seised,  and  so  she  has  con- 
cluded herself;  wherefore  if  the  rent  charge  be  more  to  her  detri- 
ment than  the  damages  are  beneficial  to  her,  it  is*  good  for  her  in 
that  case  to  make  no  such  prayer. 

Of  what  age  soever  the  wife  be,  so  as  she  be  above  the  age  of  nine  Of  the  wife't 
yean  at  the  time  of  the  death  of  her  husband,^    Therefore  if  the  wife  *^** 
be  past  the  age  of  nine  years  at  the  time  of  the  death  of  her  hus- 
band, she  shall  be  endowed,  of  what  age  soever  her  husband  be, 
although  he  be  but  four  years  old.    Wherein  it  is  to  be  observed, 
that  albeit  Consensus  non  concubitus  Jacit  matrimomum,  and  that  a 
woman  cannot  consent  before  twelve,  nor  a  man  before  fourteen, 
yet  this  inchoate  and  imperfect  marriage  (from  the  which  either 
of  the  parties  at  the  age  of  consent  may  disagree)  shall,  after  the 
death  of  the  husband,  give  dower  to  the  wife,  [the  possibility  of  Voidable  mar' 
dissent  being  then  taken  away]  and  therefore  this,  after  the  death  annulled  after 
of  the  husband,  is  accounted  a  lawful  marriage  as  to  dower,  and  f^^.   *^ 
the  bishop  upon  issue  joined  in  a  writ  of  dower.  Quod  nunquam 
fuemni  copulati  legitimo  matrimonio,  ought  to  certify  that  they 
were  coupled  in  lawful  marriage,  albeit  the  man  were  under  four- 
teen, or  the  wife  above  nine  and  under  twelve.     So  it  is  if  a  mar- 
riage de  facto  be  voidable  by  divorce,  in  respect  of  consanguinity, 
affinity,  precontract,  or  such  like,  whereby  the  marriage  might  have 
been  dissolved,  and  the  parties  freed  a  vinculo  matrimonii  yet  if 
the  husband  die  before  any  divorce,  then,  for  that  it  cannot  now 
be  avoided,  this  wife  de  facto  shall  be  endowed ;  for  this  is  legi- 
timum  matrimonium  (as  in  the  other  case  when  the  wife  is  infra       [33  6] 
annas  nuhiles)  quoad  dotan.     And  so  in  a  writ  of  dower  the  bishop 
ought  to  certify,  that  they  were  legititno  matrimonio  copulati,  accord- 
ing to  the  words  of  the  writ. 

But  if  they  were  divorced  d  vinculo  matrimonii  in  the  life  of  her  Dhmee  a 
husband,  she  loses  her  dower  :  otherwise  it  is  if  they  were  divorced 
^usa  adnlierii,  which  is  but  a  mensd  et  thoro,  and  not  i  vinado 
^trimonii. 
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Wife  attakatd 
of  felony. 

POTuOH* 


If  the  husband  alien  his  land,  and  the  wife  is  attainted  of  felony, 
now  is  she  disabled  [to  claim  dower],  but  if  she  be  pardoned  before 
the  death  of  the  husband,  she  shall  be  endowed. 


Wife  an  alien. 
Effect  of  deni- 
lotion  and 
naturaliMatian, 


Civil  death. 


D^erentiortt 
ofdower* 


But  otherwise  it  is  of  an  original  absolute  disability ;  as  if  a  man 
take  an  alien  to  wife,  and  after  the  husband  aliens  the  land, 
and  then  the  wife  is  made  denizen,  and  the  husband  dies,  she 
shall  not  be  endowed,  because  her  capacity  and  possibility  to  be 
endowed  came  [subsequent  to  the  marriage]  by  the  [act  of]  deni- 
zation. Otherwise  it  is  if  she  were  naturalized  by  act  of  parliament, 
whereof  see  more  in  the  Chapter  of  Villenage. 

After  the  decease  of  her  husband.'\  This  is  intended  of  a  natural, 
not  of  a  civil  death.  For  if  the  husband  enter  in  religion,  the  wife 
shall  not  be  endowed  until  he  be  naturally  dead. 

And  in  this  chapter  Littleton  divides  dower  into  five  parts,  viz. 
dower  by  the  common  law.  2d.  Dower  by  the  custom.  3d. 
Dower  ad  ostium  ecclesia.  4th.  Dower  ex  assensu  patris.  And 
6th.  Dower  de  la  pluis  beak.  And  all  these  dowers  were  insti- 
tuted for  the  competent  livelihood  of  the  wife  during  her  life,  and 
the  education  of  her  children  by  the  man  she  has  married. 


Section  37. 

Dower  by  cus.    And  note,  that  by  the  common  law  the  wife  shall  have  for  her 

torn  mty  be  of  •'  . 

half  or  the         dower  but  the  third  part  of  the  tenements  which  were  her  husbands 

'  during  the  espousals ;  but  by  the  custom  of  some  county ,  '^  ^haU 

have  the  half  and  by  the  custom  in  some  towns  and  boroughs  she 

shall  have  the  whole ;  and  in  all  these  cases  she  shall  be  called 

tenant  in  dower. 


or  a  fourth 


OOMHCtlUI. 


And  as  custom  may  enlarge^  so  may  it  abridge  dower  and  re- 
strain it  to  a  fourtlkpart,  &c. 

By  the  custom  of  gavelkind  the  virife  shall  be  endowed  of  a 
moiety,  so  long  as  she  keeps  herself  sole^  and  without  child ;  which 
she  cannot  waive  and  take  her  thirds  for  her  life.  For  in  this  case, 
consuetudo  tol/it  communem  legem. 
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Section  38.  [34a] 

Also,  there  be  two  other  kinds  of  dower,  viz.  dower  at  the  church  Jointuies  it 
door,  and  dowers  by  the  fathers  consent  \which  dowers  are  in  tlie 
mature  of  jointures  at  the  common  law."] 


Section  39. 

Dower  at  the  church  door  is,  where  a  man  of  full  age  seised  in  Dower  at 
fee^impUy  has  agreed  to  be  married  to  a  woman,  and  when  he  comes  whaL^  ' 
to  the  church  door  to  be  married,  there,  after  affiance  and  troth 
plighted  between  them,  he  endows  the  woman  of  his  whole  land,  or 
of  the  half,  or  other  lesser  part  thereof  and  there  openly  does 
declare  the  quantity  and  the  certainty  of  tlie  land  which  she  shall 
have  for  her  dower.  In  this  case  the  wife,  after  the  death  of  the 
husband,  may  enter  into  the  said  quantity  of  land  of  which  her 
huAand  endowed  her,  without  any  other  assignment. 

Where  a  man  of  full  age.]  That  is,  of  one  and  twenty  years.  ^«  hwiwnd 
A  man  of  the  age  of  eighteen  years  took  a  wife,  and  by  assent  of 
his  guardian  endowed  her  ad  ostium  ecclesia,  and  it  was  adjudged  a 
good  endowment^  albeit  the  husband  died  before  the  age  of  one 
and  twenty  years ;  but  I  bold  Littleton's  opinion  to  be  good  law, 
[and  the  above  endowment  by  assent  of  guardian  not  binding.] 

There, after  affiance  between  them.']  But  this  dower  is  good  with-  ^J  maybe wUh' 
oat  deed,  because  [it  does  not  arise  and  cannot  exist  till  after  the 
marriage  solemnised]  and  then  the  husband  cannot  make  a  deed 
to  his  wife.  And  no  assignment  of  dower  at  common  law  can  be 
made  €id  ostium  ecclesia  before  marriage^  for  before  marriage  the 
woman  is  not  entitled  to  dower. 

And  there  openly  does  declare  the  quantity  and  certainty  of  the  Lawdeiighuin 
hnid.'\    Here  are  two  things  that   the  law  delights  in,  viz.  1st.  publicity. 
To  have  this  and  the  like  openly  and  solemnly  done.    2dly.  To       L^^^J 
have  certainty,  which  is  the  mother  of  quiet  and  repose.     And  this 
word  (moiety)  abovesaid  is  to  be  intended  of  the  half  in  certainty, 
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and  not  of  a  moiety  in  common,  which  clearly  appears  in  that  here 
Littleton  says^  the  quantity  and  certainty  of  the  land. 

Quarantine  loa       If  the  wife  marry  within  the  forty  days  she  loses  her  quarantine, 
y  marrwge.      f^^  j^^^.  habitation  in  the  house  is  personal  to  her,  and  only  given  to 

her  in  judgment  of  law  during  her  widowhood  albeit  the  words  of 

the  law  are  general. 


Dowreu  cannot 
enter  till  ]>o$$et' 
»ion  delivered 
by  ilteriff. 


Requisites  to 
assignment  of 
dower. 


If  a  woman  bring  a  writ  of  dower  of  a  six  pounds  rent  charge, 
and  has  judgment  to  recover  a  third  part,  albeit  it  be  certain  that 
she  shall  have  forty  shillings,  yet  she  cannot  distrain  for  forty 
shillings,  before  the  sheriff  has  delivered  the  same  unto  her :  for 
wheresoever  the  writ  demands  land,  rent,  or  other  things  in  certain, 
the  demandant  after  judgment  may  enter  or  distrain  before  any 
seisin  delivered  to  him  by  the  sheriff  upon  a  writ  of  habere  facias 
seisinam.  But  in  dower  where  the  writ  demands  nothing  in  certain, 
there  the  demandant  after  the  judgment  cannot  enter  or  distrain 
until  execution  sued,  by  which  execution  the  sheriff  is  by  the 
king's  writ  to  deliver  the  third  part  in  certainty  to  the  demandant 
And  so  it  is  when  the  wife  of  one  tenant  in  common  demands  a 
third  part  of  a  moiety,  yet  after  judgment  she  cannot  enter  until 
the  sheriff  deliver  to  her  the  third  part,  albeit  the  delivery  of  the 
sheriff  shall  reduce  it  to  no  more  certainty  than  it  was. 

Without  other  assignment. ]i  For  as  concerning  dower  at  the 
common  law,  there  must  be  assignment  either  by  the  sheriff 
(as  hath  been  said),  by  the  king's  writ,  or  else  by  the  heir  or  other 
tenant  of  the  land  by  consent  and  agreement  between  them.  To 
a  perfect  assignment  of  dower  several  things  are  to  be  observed  : 
1st.  It  must  be  certain.  2dly.  It  must  be  either  of  some  part  of 
the  land  whereof  the  wife  is  dcwable,  or  of  a  rent  or  some  other 
profit  issuing  out  of  it.  3dly.  The  assignment  must  be  absolute, 
not  conditional,  or  subject  to  any  limitation.  And  4thly.  It  must 
be  made  by  him  that  is  tenant,  or  has  the  freehold  of  the  land. 


iVhenhusbafid's      If  two  or  morc  joint-tenants  of  lands  [that  is,  if  the  husband  has 

auigndower.      ^^^^^^  to two  or  morc  in  joint-tenancy  in  fee],  one  of  them  may 

oth  ^^h^  ***   assign  dower  to  his  wife  of  a  third  part  in  certainty,  and  this  shall 

[35  a]       bind  his  companions,  because  they  were  compellable  to  do  the  same 

by  law.     But  if  one  of  them  assign  a  rent  out  of  the  land  to  the 

wife,  this  shall  not  bind  his  companion,  because  he  was  not  com* 
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pellable  by  the  law  thereunto.  If  tlio  husband  make  several  feoflf- 
ments  of  several  parcels  and  dies,  and  the  one  feoffee  assigns  dower 
to  the  wife  in  satisfaction  of  all,  the  other  feoffee  shall  not  take 
advantage  of  this  assignment,  because  they  are  strangers  there- 
unto, and  cannot  plead  the  same.  But  in  that  case  if  the  husband 
dies  seised  of  other  lands  in  fee-simple,  and  the  same  descend,  to 
his  heirs,  and  the  heir  endows  the  wife  of  certain  of  those  lands  in 
full  satisfaction  of  all  the  dower  that  she  ought  to  have,  as  well  in 
the  lands  of  the  feoffees  as  in  his  own  lands,  this  assignment  is 
good,  and  the  several  feoffees  may  take  advantage  of  it. 


Section  40. 

DoWBR  by  assent  of  the  father  is,  where  the  father  is  seised  of  Dower  ^tai. 
tenements  in  fee,  and  his  son  and  heir  apparent,  when  he  is  mar^  ttmupatru. 
ried,  endows  his  wife  at  the  monastery  or  church  door,  of  parcel 
of  his  father^s  lands  or  tenements  with  the  assent  of  his  father, 
and  assigns  the  quantity  and  parcels.  In  this  case  after  the  death 
of  the  son,  the  wife  shall  enter  into  the  same  parcel  without  any  as- 
signment.  But  it  has  been  said  in  this  case,  it  behoves  the  wife  to 
have  a  deed  from  the  father  to  prove  his  assent  and  consent  to  this 
endowment. 

Where  the  father  is  seised  of  tenements  in  fee.]    Tenant  for  life  of  Must  be  of  an 
a  parcel  of  land,  the  reversion  to  the  father  in  fee,  the  son  and  heir  *^^^,"*'^*" 
apparent  of  the  father  endows  his  wife  of  this  land  by  the  assent 
of  the  father,  the  tenant  for  life  dies,  the  husband  dies,  the  rever- 
non  was  a  tenement  in  the  father,  and  yet  this  is  no  good  endow- 
ment ex  assensu  patris,  because  the  father  at  the  time  of  the  assent 
had  but  a  reversion  expectant  upon  a  freehold,  whereof  he  could 
not  have  endowed  his  own  wife  ;  and  albeit  the  tenant  for  life  died, 
liring  the  husband,  yet  quod  initio  nan  valet,  tractu  temporis  non 
convatescet.     And  for  the  most  part,  dower  ad  ostium  ecclesia  ?ind        [35  b] 
ex  assensu  patris,  ensue  the  nature  of  dower  at  the  common  law. 
And  for  these  the  wife  may  have  a  writ  of  dower,  albeit  they  be 
certain,  as  well  as  for  her  third  part  at  common  law. 

And  his  son  ojid  heir  apparent.']  It  must  be  such  a  son  and  heir  HeW  muttU 
apparent  as  must  continue  heir  apparent  [that  is  he  must  not  be  ^Sr^l^mvth^^^ 
heir  presumptive],  and  therefore  the  youngest  son  and  heir  apparent  Gavelkind. 
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Boro*  Engiuk.    caiiDot  eudow  his  wife  ex  astemu  pairis,  of  lands  whereof  the  father 
]^  aaeDM  fra-  jg  seised  in  fee  of  the  nature  of  borough  English,  because  the  father 
may  have  another  son,  and  then  the  husband  is  not  heir  apparent: 
and  it  is  in  respect  of  the  constant  and  perpetual  apparency,  that 
the  son  and  heir  apparent  may  endow  his  wife  of  his  fether's  lands. 
And  so  it  is  of  lands  in  gavelkind ;  and  this  is  the  reason  that 
dower  ex  assensu  fratris  is  not  goodt  for  albeit  [the  brother  be]  heir 
apparent  at  the  time,  yet  by  possibility  [his  brother]  may  have 
issue,  which  would  exclude  the  heir  presumptive.    But  an  endow- 
ment ex  assensu  matris^  is  as  good  as  ex  assemu  patrisj  because  in 
that  case  there  may  be  an  apparency  of  a  constant  and  perpetual 
heir.    And  some  have  said,  that  if  the^  father  after  his  assent  be 
attainted  of  treason  or  felony,  that  the  [son*s]  wife  in  that  case 
loses  her  dower,  because  her  husband  does  not  continue  heir  [to 
his  father,  the  corruption  of  blood  destroying  that  continuity.] 

Tk§  endawmmu  When  he  is  married  endows  his  wife."]  In  this  case,  albeit  the  free- 
Ail  fathe?i  ^^^^  ^^^  inheritance  is  in  the  father,  yet  in  respect  (as  hath  been 
'•"*'•  said)  of  the  constant  and  perpetual  apparency  of  the  heir,  the  heir 

apparent  does  endow,  and  the  father  does  but  assent  And  there- 
fore where  the  father  endows  his  son's  wife,  there  the  endowment 
was  held  void,  because  the  husband  is  to  endow  and  the  father 
[only  to]  assent. 

Hemednotbe  And  it  is  holden  in  2  H.  3.  Dower,  199.  That  if  the  heir  ap- 
parent  be  within  age,  yet  the  endowment  ex  assensu  pairis  is  good. 
Note,  Littleton  in  the  case  of  dower  ad  ostium  eccksut,  puts  the 
husband  of  full  age,  but  here  of  the  dower  ex  assensu  patris  he 
speaks  generally. 

but  the  land  -^^  assigns  the  quantity  and  pavceh.^     So  as  both  in  dower  ad 

must  bttttouL    ostium  fcclesia,  et  ex  assensu  patris,  the  certainty  must  be  expressed. 

And  therefore  where  books  speak  of  a  moiety,  it  is  intended  (as  hath 

been  said)  of  half  in  certainty. 

Wife  may  enter      After  the  death  of  the  son,  the  vnfe  shall  enter.}    In  this  case  after 
\me!     *         ^^^  death  of  the  husband  the  wife  shall  enter,  or  have  writ  of 

dower  albeit  the  father  be  alive. 

Tetieueutiuh  Jt  behoveth  the  wife  to  have  a  deed  from  the  father  to  prove  his 

to  a  deed.  assent  to  this  endowment.']    This  word  (deed)  in  the  understanding 
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of  the  common  law  is  an  instrument  written  on  parchment  or  paper, 
wheremito  ten  things  are  necessarily  incident :  viz.  First,  writing. 
Second,  on  parchment  or  paper.  Third,  a  person  able  to  contract. 
Fonrth,  by  a  sufficient  name.  Fifth,  a  person  able  to  be  contracted 
with.  Sixth,  by  a  sufficient  name.  Seventh,  a  thing  to  be  con- 
tracted for.  Eighth,  apt  words  required  by  law.  Ninth,  sealing. 
And  tenth,  delivery. 

A  deed  cannot  be  written  upon  wood,  leather,  cloth,  or  the  like,  OnUathtr,Sfe. 
but  only  upon  parchment  or  paper,  for  the  writing  upon  them  can  *  ""^w*"* 
be  least  vitiated,  altered,  or  corrupted ;  and  if  the  deed  be  enrolled 
according  to  the  statute  of  27  Hen.  8.  cap.  10.  it  must  be  enrolled 
in  parchment  for  the  strength  and  continuance  thereof,  and  not  in 
paper,  and  so  it  was  resolved  in  parliament  by  the  judges  in  anno 
23E11Z. 

If  a  deed  be  alleged  in  a  couni  or  pka,  regularly  it  must  be  Profert  n- 
shewn  to  the  court,  to  the  end  the  court  may  judge  whether  there  i^ptt^u 
be  apt  words  to  make  it  a  good  contract  according  to  law,  whereof 
more  shall  be  said  in  the  Chapter  of  Conditions.  But  if  non  est 
factum  be  pleaded,  because  thereby  the  sealing,  delivery,  or  other 
matter  of  fact  is  denied,  it  shall  be  tried  by  the  country ;  [i.  e.  by  a 
jury.] 

If  a  man  deliver  a  writing  sealed,  to  the  party  to  whom  it  is  2)m(1,  delivery, 
made,  as  an  escrow  to  be  his  deed  upon  certain  conditions,  8cc.  [36 a] 
this  is  an  absolute  delivery  of  the  deed,  being  made  to  the  party 
himself,  for  the  delivery  is  sufficient  without  the  utterance  of  any 
words,  otherwise  a  man  that  is  mute  could  not  deliver  a  deed  :  tra- 
dition [or  delivery]  is  the  only  requisite,  and  then  if  the  words  are 
ooQtrary  to  the  act  the  words  are  not  of  any  effect,  non  quod  dictum 
t$t,  sed  quod  factum  est  inspidtur.  But  [a  deed]  may  be  delivered 
to  a  stranger,  as  an  escrow,  &c.  because  the  bare  act  of  delivery  to 
[a  person  who  is  no  party]  without  words  works  nothing.  And  as 
a  deed  may  be  delivered  to  the  party  without  words,  so  may  a  deed 
be  delivered  by  words  without  any  [formal]  act  of  delivery,  as  if 
the  writing  sealed  lies  upon  the  table,  and  the  feoffor  or  obligor 
says  to  the  feoffee  or  obligee,  '^  Go  and  take  up  that  writing,  it  is 
sufficient  for  you ;"  or,  '*  it  will  serve  your  turn ;"  or,  "  Take  it  as 
my  deed  ^'^  or  the  like  words ;  either  is  a  sufficient  delivery. 
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This  dtpwer  ma^       An  asbigument  of  dower,  either  ad  ostium  ecclesia,  or  ex  asseiuu 
*!!tti!d!^  ^**"  pairis,  may  be  made  of  more  than  a  third  part     But  the  ancient 

law  was,  that  no  greater  assignment  could  be  made  in  those  cases 
but  of  a  third  part,  but  less  might,  as  appears  in  Glanvill. 


Section  41. 

Widow  may  AsD  if  after  the  death  of  her  husband  she  enters  and  agrees  to  such 
^Jl^iumzniei  dower  at  the  church  door,  £fc.  then  she  is  concluded  to  claim  any 
rili^rdowerat  ^^''*^'*  dower  by  the  common  law  of  any  [other]  lamls  or  tenements 
Common  Law.    u;hich  were  her  husband's.     But  if  she  will,  she  wuiy  refuse  such 

dower  at  the  church  door  ^c.  and  then  shall  she  be  endowed  after 

the  course  of  the  common  law. 

tUt^ppii  fry  ac  ^f^  ^  concluded  to  claim  any  other  doioer  by  the  common  A?tr.] 
iiJlTJriwtr''*'  Wherein  a  diversity  is  to  be  observed  between  a  dower  ad  ostium 
liiOb]  ecclesiie,  or  ex  assensu  patris,  and  a  jointure  or  estate  made  to  the 
wife  in  satisfaction  of  her  dower.  [If]  dower  [ad  ostium  or  ei 
assensu'l  be  assented  to,  [after  the  husband's  death,  that]  is  a  bar  to 
dower  at  the  common  law,  for  a  woman  cannot  have  double  dower, 
one  by  the  common  law  and  the  other  ad  ostium^  &c.  but  a  jointure 
[even  if  assented  to]  was  no  bar  of  dower  at  the  common  law 
[before  the  statute  of  jointures],  for  a  right  or  title  that  one  has  to 
u  freehold  cannot  be  barred  by  acceptance  of  a  collateral  satis- 
faction. 

Sit  rf^iuititttto    .    But  since  Littleton  wrote,  by  the  statute  of  27  H.  8,  if  a  jointure 

be  made  to  the  wife  [before  marriage],  according  to  that  statute  it 
is  [such]  a  bar  of  dower  as  that  the  woman  shall  not  have  both 
jointure  and  dower  [and  if  she  accepts  the  jointure  before  marriage, 
then  can  she  not  claim  dower.]  But  to  the  making  of  a  perfect 
jointure  within  that  statute  six  things  are  to  be  observed.  First, 
ller  jointure  [must  be  a  primary]  limitation  [of  freehold,  infra']  to 
take  eilect  in  possession  or  profit  for  her  life  at  least  presently  after 
the  decease  of  her  husband.  Second,  it  must  be  for  the  term  of 
her  own  life,  or  [for  some]  greater  estate.  Third,  it  must  be  made 
to  herself,  and  to  no  other  for  her.  Fourth,  it  must  be  made  in 
satisfaction  of  her  whole  dower,  and  not  of  part  of  it  Fifth,  it 
must  bo  either  expressed  or  averred  to  be  in  satisfaction  of  her 
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dower.  And  sixth,  it  may  be  made  either  before  or  after  marriage. — 
Concerning  the  first,  if  a  man  make  a  feoffment  in  fee  of  lands  or 
tenements  either  before  or  after  marriage  to  the  use  of  the  husband 
for  life,  and  after  to  the  use  of  A.  for  life,  and  then  to  the  use 
of  the  wife  for  life  in  satisfaction  of  her  dower,  this  is  no  jointure 
within  the  statute,,  because  by  the  first  limitation  it  was  not  to  take 
effect  in  possession  or  profit  presently  after  the  death  of  her 
hasband.    And  albeit  in  that  case  A.  should  die  living  the  hus- 
band, and  after  the  death  of  the  husband  the  wife  enters,  yet  this 
is  00  bar  of  her  dower,  but  she  shall  have  her  dower  also,  because 
it  is  not  within  the  said  statute,  and  (as  hath  been  said)  by  the 
common  law  jointure  is  no  bar  of  dower.    2.  It  must  be  either  in 
fee-tail,  or  for  term  of  her  own  life ;  an  estate  for  the  life  or  Uves  of 
one  or  many  other  persons,  or  to  her  for  a  hundred  or  a  thousand 
years,  &c.  if  she  lives  so  long,  is  no  good  bar  of  dower,  albeit  they 
be  expressly  made  in  satisfaction  of  dower,  cau8&  qua  supra  [i.  e. 
they  are  less  estates  than  an  estate  for  her  own  life].    3.  If  an 
estate  be  made  to  others  in  fee-simple  in  trust  for  her  for  life,  so 
that  the  estate  remains  in  them,  albeit  it  be  for  her  benefit  and  by 
her  assent  and  be  expressed  to  be  in  full  satisfaction  of  dower,  yet 
is  this  no  bar  of  dower,  [because  it  is  not  made  to  the  ^rife  her- 
self].   The  4th  is.  so  plain  that  it  needs  not  any  example.    5.  A 
devise  by  will  cannot  be  averred  to  be  in  satisfaction  of  dower, 
unless  it  be  so  expressed  in  the  will.     6.  If  the  jointure  be  made  Jointure  befor 

.  ^•y*'  *\f^^  'war 

before  marriage,  the  wife  cannot  waive  it  and  claim  her  dower  at  mge  distin- 
ct common  law ;  but  if  it  be  made  after  marriage,  she  may  waive  ^ 
the  same  and  claim  her  dower.  I  have  touched  these  points  the 
more  summarily,  because  they  are  resolved  at  large  with  the  reasons 
thereof  in  Vernon's  case,  4  Co.  1.  So  to  comprehend  all  in  few 
words, — A  jointure  (which  in  common  understanding  extends  as 
well  to  a  sole  estate  as  to  a  joint  estate  with  her  husband)  is  a 
competent  livelihood  of  freehold  for  the  wife  of  lands  or  tenements, 
tec.  to  take  effect  presently  in  possession  or  profit  after  the  decease 
of  her  husband  for  the  life  of  the  wife  at  least,  provided  she  herself 
be  not  the  cause  of  determination  or  forfeiture  of  it.  If  a  jointure 
be  made  to  a  wife  before  coverture,  and  afterwards  the  husband 
utd  wife  alien  the  lands  by  fine,  she  shall  not  be  endowed  of  any 
other  lands  of  her  husband,  [for  she  accepted  the  jointure  in  full 
satisfaction  of  all  dower].  But  if  the  jointure  had  been  made  after 
carriage,  notwithstanding  the  alienation  by  the  husband  and  wife 
Aci^f  by  fine,  yet  seeing  her  estate  was  originally  waivable,  and 
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.  «.4a,  48. 


the  time  of  her  election  came  not  till  after  the  decease  of  her  hua^ 
band^  she  may  claim  her  dower  in  the  residue  of  his  lands.  But  in 
the  other  case,  the  jointure  of  the  wife  made  before  marriage  was 
not  waivable  at  all. 

i\r§aton«nd  Now,  as  dowcr  od  ostium  ecclesia  and  ex  asseruu patris  is  better  for 

f$lony  what 

•ftct  an  jointure  the  wifc  than  dowcr  at  common  law,  because  in  respect  of  the  cer- 
tainty she  may  enter  and  is  not  driyen  to  her  real  action,  so  a 
jointure  is  more  sure  and  safe  for  the  wife,  for  besides  an  equal 
[37  a]  certainty,  she  shall  not  be  barred  of  her  jointure  albeit  her  husband 
commit  treason  or  felony,  as  she  would  be  of  both  her  dower  ad 
ostium  eccksia  and  ex  assensu  patris  by  the  common  law.  But  now 
at  this  day  by  the  statutes  of  1  E.  6.  cap.  12,  and  6  E«  6.  cap.  \\, 
a  wife  shall  not  lose  any  title  of  dower  which  to  her  has  accrued, 
by  the  attainder  of  her  husband  by  any  manner  of  murder  or  other 
felony  whatsoever.  Bui  if  the  husband  be  attainted  of  high  treason 
or  petit  treason  she  shall  be  barred  of  her  dower  at  this  day,  so  long 
as  that  attainder  stands  in  force. 


Etymology  of 
E$topp§L 


Concluded,  comes  of  the  verb  concludo,  which  is  derived  of  con  and 
daudo,  to  determine,  to  finish,  to  shut  up,  to  estop  or  bar  a  man  to 
plead  or  claim  any  other  thing. 


Section  42. 

Ileir  must  U      And  note,  that  no  wife  shall  be  endowed  ex  assensu  patris  inform 
appazen       aforesaid,  but  where  her  husband  is  son  and  heir  apparent  to  his 
father. 


Section  43. 


Anigiinieiit 
neoettanr  whea 
hustNind  t 
estate  it  held  in 
commoD,  or  the 
landain  dower 
are  not  let  oat. 


And  note,  that  in  all  cases,  where  the  certainty  appears  what 
lands  or  tenements  the  wife  shall  have  for  her  dower,  there  the 
wife  may  enter  after  the  death  of  her  husband  without  any  assign-- 
ment.  But  where  the  certainty  appears  not,  as  to  be  endowed  of 
the  third  part  to  have  in  severalty,  or  the  moiety  according  to  the 
custom  to  hold  in  severalty,  in  such  cases  it  is  necessary  that  her 
dower  be  aligned  to  her  after  the  death  of  tier  husband ;  because  it 
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does  not  appear  before  amgnment  what  part  of  tlie  lands  or  tene- 
sunts  she  shall  have  for  her  dower. 

As  if  a  woman  bring  a  writ  of  dower  of  three  shillings  rent, 
albeit  she  ought  to  be  endowed  of  one  shilling,  yet  cannot  she 
after  judgment  distrain  for  twelve  pence  before  assignment, 
because  the  demand  was  uncertain.  And  so  it  is  if  two  tenants  in  [376] 
coimnon  he,  and  the  wife  of  one  of  them  bring  a  writ  of  dower  to 
be  endowed  of  a  third  part  of  a  moiety,  and  have  judgment  to  re- 
cover, yet  cannot  she  enter  without  assignment,  albeit  the  assign- 
ment cannot  give  her  any  certainty,  because  her  husband's  estate 
was  uncertain.    See  more  of  this  before,  Section  39. 


Section  44. 

But  J/*  there  be  two  joint  tenants  of  certain  lands  in  fee,  and  the  wife  of  tenant 
one  aliens  that  which  to  him  belongs,  to  another  in  fee,  who  takes  a  ^^^^^^ 
wife,   and  dies;  in   this  case  the  wife  for  her  dower  shall  have  dower  set  out. 
the  third  part  of  the  moiety  which  her  husband  purchased,  to  hold 
tR  common  (as  her  part  amounts)  with  the  heir  of  her  husband, 
and  with  the  other  joint  tenant,  who  did  not  alien,  for  that  in 
this  case  her  dower  cannot  be  assigned  by  metes  and  bounds^ 

In  this  case  the  wife  cannot  enter  without  assignment,  of  which 
sofficient  has  been  said  before. 


Section  45. 

And  it  is  to  be  understood,  that  the  wife  shall  not  be  endowed  of  No  dower  of 
lands  or  tenements  which  her  husband  holds  jointly  toith  another  J***°^  •en^'^cy 
at  the  time  of  his  death;  but  otherwise  it  is  where  he  holds  in 
common,  as  m  the  case  next  ahovesaid. 

The  reason  of  this  diversity  is,  for  that  the  joint  tenant  who 
swives,  claims  the  land  by  the  feofiment  and  by  survivorship, 
which  is  above  the  title  of  dower,  and  he  may  plead  the  feoffment 
made  to  himself  without  naming  his  companion  that  died;  but  Contnofte- 
tenants  in  common  have  several  freeholds  and  inheritances,  and  mon. 
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their  moieties  shall  descend  to  their  several  heirs,  and  therefore 
their  wives  shall  be  endowed. 


[38  a] 


Section  46. 


Tenant  in  tail     And  it  is  to  be  understood,  thai  if  tenant  in  tail  endows  his  wife 
cannot  jointure    ^t  the  church  door,  as  is  aforesaid,  this  sludl  avail  her  little  or 

by  Common 

Law  or  Statute,  nothing,  for  after  the  husband's  decease  the  issue  in  tail  may  enter 
upon  the  widow's  possession ;  and  so  may  he  in  the  reversion,  if 
there  be  no  issue  in  tail  then  alive. 

The  reason  of  this  is,  for  that  the  tenant  in  tail  is  restrained  by 
the  statute  of  13  £.  1.  de  donis  conditionalUms  [from  any  alienation 
which  shall  bind  the  issue  ;  so  that  if  the  tenant  in  tail  makes  a 
jointure  it  may  be  defeated  by  the  issue.] 


Infant  cannot 
give  dower  ad 
ostium,  but  he 
may  ex  asseiuu 
putris. 


Section  47. 

Also,  if  a  man  seised  in  fee-simple,  being  within  €ige,  endows  his 
wife  at  the  monastery  or  church  door,  and  dies,  and  his  wife  enters, 
in  this  case  the  heir  of  the  husband  may  oust  her.  But  otherwise 
it  is  (as  it  seems)  where  the  fatlier  is  seised  in  fee,  and  the  son 
within  aye  endows  his  wife  ex  assensu  patris,  the  father  being  then 
of  full  age. 

The  reason  of  this  diversity  is,  for  that  in  the  first  case  die  hus- 
band within  age  is  seised,  and  therefore  he  being  within  age  cannot 
by  a  voluntary  act  bind  himself;  otherwise  it  is^  where  he  does  an 
act  whereunto  he  is  compellable  by  law  :  but  in  the  latter  case  the 
father  who  gives  the  assent  [and  who  is  adult]  is  seised  of  the 
freehold  and  inheritance,  and  the  son  therein  has  nothing,  and 
therefore  his  heir  shall  not  avoid  it  in  respect  of  his  infancy. 


Section  48. 


Dower  de  la 
plu$  beale. 


Also,  there  is  another  dower,  which  is  called  endowment  de  la 
pluis  beale.     ^And  this  is  where  a  man  has  lands  in  socage  and 
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lands  in  knight's  service,  and  dies,  leaving  a  son  tvithin  age  and  a 
widow,  she  shall  take  her  dower  wholly  out  of  the  lands  in  socage, 
m  relief  of  the  lord  who  was  entitled  to  he  guardian  in  chivalry^ 
for  knight  service,  being  instituted  for  the  defence  of  the  realm 
was  highly  favoured,  and  should  not  be  dismembered  where  it  could 
he  avoided.'] 

Section  52.  [40a] 

And  memorandum,  that  in  every  case  where  a  man  takes  a  wife  To  curtesy  the 
seised  of  such  an  estate  [in  lands  or]  tenements  as  the  issue  which  j^^ch  w'can* 
he  has  by  his  wife  may  by  possibility  inherit,  in  that  case,  after  the  »°^«p*  ^**« 
decease  of  the  wife,  he  shall  have  the  same  tenements  by  the  cur- 
tesy of  England,  but  otherwise  not. 

If  a  man  takes  a  wife  seised  of  lands  or  tenements  in  fee^  and  inue  before 
has  issue*  and  after  the  wife  is  attainted  of  felony  so  that  the  issue  «'?/«**«"«»*<'«' 

•'  gwti  curtesy, 

cannot  inherit  her  estate,  yet  he  shall  be  tenant  by  the  curtesy  in  contra  i/ after, 
respect  of  the  issue  which  he  had  before  the  felony  and  which  by 
possibility  might  then  have  inherited.     But  if  the  wife  had  been 
attainted  of  felony  before  the  issue*  albeit  he  has  issue  afterward, 
he  shall  not  be  tenant  by  the  curtesy. 


Section  53. 

Also,  in  every  case  where  a  woman  takes  a  husband  seised  of  an  To  dower,  the 
estate  in  [lands  or]  tenements,  and  by  possibility  it  may  happen  ^^^*^  ^/h  ^ 
thai  the  wife  may  have  issue  by  Iter  husband,  which  issue  may  in-  could  inherit 

t^      .      J  .  Uie  husband's 

herit  iJie  same  estate  as  heir  to  her  husband,  there  the  wife  shall  esute. 
have  dower  of  such  lands  or  tenements,  but  otherwise  not.  For  if 
tenements  be  given  to  a  man  and  to  the  heirs  which  he  shall  beget 
^  the  body  of  his  wife,  in  this  case  the  vnfe  has  nothing  in  the 
tenements,  and  the  husband  has  an  estate  as  donee  in  special  tail. 
Yet  if  the  husband  die  without  issue,  the  same  vnfe  shall  be  endowed 
of  the  same  tenements ;  because  the  issue,  which  she  by  possibility 
wdght  have  had  by  the  same  husband,  might  have  inherited  the 
same  tenements.  But  if  the  wife  dies,  living  her  husband,  and 
afterwards  the  husband  takes  another  wife,  and  dies,  his  second 
wife  shall  not  he  endowed  in  this  case  for  the  reason  aforesaid. 
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cf  WU4  enough, 
though  tho  w^e 
hoalmndrod 
yoanoidortho 
hudmidonly 
four. 


[40  ft] 


Albeit  the  wife  be  a  hundred  years  old,  or  the  husband  at  his 
death  be  but  four  or  seven  years  old,  so  that  there  is  no  common 
probability  of  issue  between  them,  yet  the  law  saith,  that  if  the 
wife  be  above  the  age  of  nine  years  at  the  death  of  her  husband^ 
she  shall  be  endowed,  and  seeing  that  women  in  ancient  times  have 
had  children  at  an  age  whereunto  no  woman  doth  now  attain,  the 
law  cannot  judge  that  impossible,  which  by  nature  was  possible. 
And  in  my  time,  a  woman  above  threescore  years  old  has  had  a 
child,  and  ideo  non  definitur  in  jure.  And  for  the  husband's  being 
of  such  tender  years,  he  has  habitum,  though  he  has  not  potentiam 
at  that  time ;  and  therefore  his  wife  shall  be  endowed ;  [and  if  he 
lives  long  enough  there  is  a  possibility  of  his  having  issue  by  his 
wife,  which  possibility  is  all  that  the  law  regards.] 


On  hwlbandU 
attaindtr  wife 
endowablo, 
though  ieeue 
oannot  inherit, 
Econyenoon 
wffe*i  elope- 
ment* 


Which  issue  may  inherit.']  A  man  seised  of  land  in  tail  general 
takes  wife,  and  afterwards  is  attainted  of  felony,  before  the  statute 
of  1  E.  6.  the  issue  should  have  inherited,  and  yet  the  wife  should 
not  have  been  endowed  ;  for  the  statute  of  W.  2.  cap.  1 .  relieves 
the  issue  in  tail,  but  not  the  wife.  But  at  this  day,  if  the  husband 
be  attainted  .of  felony,  the  wife  shall  be  endowed,  and  yet  the  issue 
shall  not  inherit  the  lands  which  the  father  had  in  fee-simple.  If 
the  wife  elope  from  her  husband,  8cc.  she  shall  be  barred  of  her 
dower,  as  hath  been  said,  and  yet  the  issue  shall  inherit. 


Section  64. 

It  is  easily  perceived  that  this  shaft  came  not  out  of  Littleton's 
quiver  of  choice  arrows ;  and  therefore  I  will  leave  it  [out]. 


[41a] 


Section  55. 


Efiectofhtu* 
band's  attain* 
der. 


And  note,  Vavbor  says,  that  if  a  man  be  seised  of  land  and  com- 
mits felony,  and  after  aliens,  and  then  is  attainted,  his  wife  shaB 
have  a  good  action  of  dower  against  the  feoffee :   but  if  the  land  be 
escheated  to  the  king,  or  to  the  lord,  she  shall  not  have  a  writ  of 
dower.    And  so  see  the  difference  and  enquire  what  the  litw  here- 


tn  u. 
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This  also  is  a  new  addition,  and  this  opinion  is  exploded :  for  it  Thefvepumtk* 
is  clear,  that  the  wife  at  the  common  law  should  not  have  been  "*^''' 
endowed  against  the  feoffee.  For  to  deter  and  restrain  men  from 
committing  of  treason  or  felony,  the  law  has  inflicted  five  punish- 
ments upon  him  that  is  attainted  of  treason  or  felony.  1.  He  shall 
lose  his  life,  and  that  by  the  infamous  death  of  hanging  between 
besTen  and  earth,  as  unworthy,  in  respect  of  his  offence,  of  either* 
2.  His  wife,  who  is  a  part  of  himsejf  (et  erunt  aninae  dua  in  carne 
km)  shall  lose  her  dower.  3.  His  blood  is  corrupted,  and  his 
children  cannot  be  heirs  to  him,  and  if  he  be  noble  or  gentle 
before,  he  and  all  his  posterity  are  by  this  attainder  made  ignoble. 
4.  He  shall  forfeit  all  his  lands  and  tenements ;  and  5.  all  his  goods 
and  chattels ;  and  all  this  is  included  by  the  law  in  the  judgment, 
quodiuspaidatur  per  coUum.  But  this  is  not  intended  of  all  felonies, 
bat  only  of  felony  by  stealing  of  goods  above  the  value  of  twelve- 
pence,  and  not  of  petit  larceny  under  that  value.  So  that  the 
woman  shall  lose  her  dower  as  well  against  the  feoffee  as  against 
the  lord  by  escheat.  And  the  reason  of  this  is  yielded  by  Littleton 
himself  in  the  Chapter  of  Warranties,  Sect.  746,  to  the  end  that 
men  should  be  afraid  to  conunit  felony.  But  at  this  day  the  wife 
of  a  man  attainted  of  felony  (as  often  hath  been  said)  shall  be  en* 
dowed  by  force  of  the  statutes  in  that  case  provided^ 


II 
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TENANT   FOR   LIFB. 


Ida.  S.X. 


[4U] 


CHAPTER  VI.     Section  66. 


TBNANT   FOR   LIFB. 


Xttote  for  life 
bdudei  estate 
furautirvie* 


Ten  A  NT/or  term  of  life  is,  where  a  man  lets  lands  or  tenements  to 
another  for  term  of  the  life  of  the  lessee,  or  for  term  of  the  life  of 
another  man.  In  this  case  the  lessee  is  tenant  for  term  of  life. 
But  by  common  speech  he  who  holds  for  term  of  his  own  life,  is 
called  tenant  for  life,  and  he  who  holds  for  term  of  another's  life 
is  called  tenant  pur  auter  vie. 


Of  etcupancft' 


Netu^tkmgi 
iying  in  grani* 


Or  for  term  qfanot/ier*s  life.']  Now  it  is  to  be  understood,  that  if 
the  lessee  in  that  case  dies  living  cestuique  vie  (that  is,  he  for  whose 
life  the  lease  was  made),  he  that  first  enters  shall  hold  the  land 
during  that  other  man's  life,  and  he  that  so  enters  is  within  Little- 
ton's words,  viz.  tenant  pur  auter  vie,  and  shall  be  punished  for 
waste  as  tenant  jpt/r  auter  vie,  and  is  subject  to  the  payment  of  the 
rent  reserved,  and  [this  person  so  entering]  is  in  law  called  an 
occupant  J  because  his  title  commences  by  his  first  occupation.  And 
so  if  tenant  for  his  own  life  grants  over  his  estate  to  another,  if  the 
grantee  dies  [before  the  grantor]  there  the  person  who  first  enters 
shall  be  [called]  an  occupant.  In  like  manner  it  is  of  an  estate 
created  by  law ;  for  if  tenant  by  the  curtesy  or  tenant  in  dower 
grant  over  his  or  her  estate,  and  the  grantee  dies,  there  also  shall 
be  an  occupant.  But  against  the  king  there  shall  be  no  occupant^ 
because  nullum  tempus  occurrit  regi.  And  therefore  no  man  shall 
gain  the  king's  land  by  priority  of  entry.  There  can  be  no  occu- 
pant of  any  thing  that  lies  in  grant,  which  cannot  pass  without 
deed,  because  every  occupant  must  claim  by  a  que  estate  and  aver 
the  life  of  cestuique  vie.  To  prevent  the  estate  by  occupancy,  it  is 
necessary  to  add  these  words  (to  have  and  to  hold  to  him  and  his 
heirs  during  the  life  of  cestuique  vie),  and  this  shall  prevent  [general 
occupancy,  for  the  heir  shall  be]  the  occupant  [as  specially  named], 
And  yet  the  lessee  may  assign  [the  land]  to  whom  he  will  [notwith- 
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standing  the  limitation  to  heirs] ;  or  if  he  has  already  an  estate  for 
another  man's  life  without  the  word  heirs,  he  may  [to  prevent  a 
general  occupancy  at  his  death]  assign  his  estate  [over]  to  divers 
men  and  their  heirs  during  the  Ufe  of  the  cestuique  vie  [in  trust  for 
himself,  for  by  probabiUty  some  one  of  the  assignees  thus  specially 
named  may  outlive  the  cestuique  vie]. 

Note,  that  to  every  tenant  for  life  is  incident  three  kinds  of  Eatovtn. 
estovers,  viz.  housbote,  ploughbotef  and  hajfbote.  And  these  the  lessee 
may  take  upon  the  land  demised  without  any  assignment,  unless 
he  be  restrained  by  special  covenant,  for  modus  ei  conventio  viucunt 
legem.  And  the  same  estovers  that  tenant  for  Ufe  may  have,  tenant 
br  years  shall  have. 

You  have  perceived  that  our  author  divides  tenant  for  life  into  Tenoiu/ori 
two  branches,  viz«  into  tenant  for  term  of  his  own  life  and  into  f!^^^^ 
tenant  for  term  of  another  man's  life;  to  this  may  be  added  a  third,  wftaforjnt 
viz.  into  an  estate  both  for  term  of  his  own  life  and  for  term  of  i/u  b§fori 
another  man's  Ufe.    As  if  a  lease  be  made  to  A.  to  hold  to  him  for  v^^*v"'<** 
term  of  his  own  Ufe  and  the  lives  of  B.  and  C,  in  this  case  the 
lessee  has  but  one  freehold  during  his  own  life  and  the  lives  of  two 
others.     And  herein  is  a  diversity  to  be  observed  between  several 
estates  in  several  degrees,  and  one  estate  with  several  limitations. 
For  in  the  first,  an  estate  for  a  man's  own  life  is  higher  than  for 
mntker  man's  Ufe,  but  in  the  second  it  is  not.    As  if  A.  be  tenant 
ibr  life,  with  remainder  to  B.  for  Ufe,  A.  may  surrender  to  B.,  for 
the  estate  of  B.  for  term  of  his  own  life  is  higher  than  an  estate       [42a] 
for  another  man's  Ufe  :    [besides  a  particular  estate  is  always 
considered   a  lesser  estate  than  an  estate    in   remainder:]    and 
therefore  if  tenant  for  life  enfeoff  him  in  the  remainder  for  life,  this 
is  a  surrender,  and  no  forfeiture.    And  albeit  an  estate  for  term  of 
a  man's  own  life  be  but  one  freehold,  yet  may  several  freeholds  in 
certain  cases  be  derived  out  of  the  same,  whereof  our  books  are 
very  plentiful  and  therein  you  may  disport  yourselves  for  a  time. 
As  if  tenant  for  life  makes  a  lease  by  deed,  or  without  deed,  to  him 
in  remainder  or  reversion  in  tail  or  in  fee,  for  the  life  of  him  in 
remainder  or  reversion  [on  which  grant  a  reversicm  necessarily 
arises  to  the  grantor  for  the  grantee  may  not  outlive  him],  and 
afterwards  he  in  the  remainder  takes  wife  and  dies  [whereby  the 
estate  for  his  own  Ufe  thus  granted  to  him  expires],  his  wife  shall 
not  be  endowed,  for  the  tenant  for  life  shall  enjoy  the  land  again 
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[as  in  his  former  estate  and  condition ;  and]  forfeiture  it  cannot  be, 
for  he  in  the  remainder  was  party ;  and  «unrender  it  cannot  he,  foi 
the  whole  estate  [of  the  tenant  for  life]  was  not  giren  [i.  e.  there 
was  an  intermediate  reyersion  leil  in  the  grantor  which  prevented  a 
merger].  So  it  is,  if  tenant  for  life  take  husband  and  by  deed 
indented  they  make  a  lease  to  him  in  the  reversion  for  the  life  of 
the  husband,  reserving  a  rent,  this  is  neither  forfeiture  nor  absolute 
surrender^  for  the  cause  aforesaid,  and  the  reservation  is  good  [for 
there  is  a  reversion  in  the  tenant  for  life,  to  which  distress  is 
incident.] 

Etiate  sut-  The  heir  makes  a  lease  for  life,  reserving  a  r^it,  against  whom 

revives  ondowr  the  wifc  recovcrs  her  dower  and  dies,  the  lessee  shall  have  the  land 
**"*''^*  again  for  life,  and  the  rent  is  revived.     B.  seised  of  lands  in  fee, 

takes  to  wife  I.  S.  and  infeoffs  C.  in  fee,  who  takes  Alice  to  wife: 
C.  dies,  Alice  is  endowed ;  B.  dies,  L  S.  recovers  dower  againat  Alice 
and  dies,  Alice  shall  enjoy  the  land  again  during  her  life. 

Tenant for^eU  \{  X.  and  B.  are  joint-tenants,  A.  for  life  and  B.  in  fee,  and  they 
than  his  life  joiu  in  a  leasc  for  life,  A.  has  a  reversion,  and  shall  join  in  an  action 
v^hn^  Watte,  of  waste.     So  if  tenant  for  life  and  he  in  the  reveraion  join  in  a 

lease  for  life,  it  is  said,  that  they  shall  join  in  an  action  of  waste, 
and  that  the  lessee  for  life  shall  recover  the  place  wasted,  and  he  in 
reversion,  damages. 

What  uncertain  If  a  man  grant  an  estate  to  a  woman  dum  solafuii,  or  duramte 
ntates/^^        viduitate,  or  quamdiu  se  bene  gesseriif  or  to  a  man  and  a  woman 

during  the  coverture,  or  as  long  as  the  grantee  dwell  in  such  a 
house,  or  so  long  as  he  pay  ten  pounds  &c.  or  until  the  grantee  be 
promoted  to  a  benefice,  or  for  any  like  uncertain  time ;  in  aU  these 
icases,  if  it  be  of  lands  or  tenements,  the  lessee  has  in  judgment  of 
law  an  estate  for  life  determinable  [on  the  event  mentioned]  if  livery 
be  made ;  and  if  it  be  of  rents,  advowsons,  or  any  other  thing  that 
lies  in  grant,  he  has  a  like  estate  for  life  by  the  delivery  of  the 
deed,  and  in  count  or  pleading  he  shall  allege  the  lease,  and  con- 
clude, that  by  force  thereof  he  was  seised  generally  for  term  of  his 
life. 

l.ease  to  A.  HU  If  a  man  make  a  lease  of  a  manor,  which  at  the  time  of  the  lease 
^^  hi!^am'  ^^^^  ^*  worth  twenty  pounds  per  annum,  to  hold  until  the  lessee 
etiati,  cootra  m  \^  paid  One  hundred  pounds  out  of  the  rents  and  profits^  in  this 
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case  because  the  annual  profits  of  the  manor  are  uncertain  [in  grant  rf^nnt 

themselves,  although  at  the  time  of  the  lease  they  are  certain]  the 

lessee  has  an  estate  for  life,  if  livery  be  made,  determinable  upon 

the  levying  of  the  hundred  pounds.     But  if  a  man  grant  a  rent  of 

twenty  pounds  per  annttm  until  a  hundred  pounds  be  paid,  there  he 

has  an  estate  for  five  years,  for  there  it  is  certain,  and  depends  upon 

no  uncertainty. 

And  yet  in  some  cases.a  man  shall  have  an  uncertain  interest  in  Deviieto  exeeu- 
lands  or  tenements,  and  yet  [he  shall  have]  neither  an  estate  for  ^''^^^l^\hem 
life,  nor  for  years,  nor  at  will.    As  if  a  man  by  his  will  in  writing,  *"' «  chauei. 
devise  his  lands  to  his  executors  for  payment  of  his  debts,  or  until 
his  debts  be  paid  ;  in  [either]  case  the  executors  have  but  a  chattel 
interest  in  the  land  until  the  debts  are  paid ;  for  if  they  should 
have  it  for  their  lives,  then  by  their  deaths  their  estate  would  cease 
and  [so  by  that  means]  the  debts  [may  remain]  unpaid ;  but  being 
a  chattel,  it  shall  go  to  the  executors  of  executors  till  the  debts 
are  paid,  and  so  note  a  diversity  between  a  devise  and  a  conveyance 
at  the  common  law  in  his  lifetime. 

And  tenant  by  statute  merchant,  by  statute  staple,  and  by  ekgit,  statute  and 
have  uncertain  interests  in  lands  and  tenements,  and  yet  they  have  f^^biltd!^ 
but  chattels,  and  no  freehold.  ^^' 

A  man  may  have  an  estate  for  term  of  life  determinable  at  will ;  Office  and  rent 
as  if  the  king  grants  an  office  to  one  at  will,  with  a  rent  to  him  a*^c«.  '^^*'"* 
for  the  exercise  of  his  office  for  term  of  his  life,  this  rent  is  deter- 
minable upon  the  determination  of  the  office. 

If  one  grants  lands,  tenements,  reversions,  remainders,  rents,  ad-  a  general  grant 
vowsons,  commons,  or  the  like,  and  expresses  or  limits  no  estate,  f^i^Jl^H^ 
die  lessee  or  grantee  (due  cei'emonies  requisite  by  law  being  per- 
formed) hath  an  estate  for  life.  The  same  law  is  of  a  declaration 
of  use.  As  if  A.,  tenant  in  fee-simple,  makes  a  lease  of  lands  to  B. 
for  term  of  life,  without  mentioning  for  whose  life,  it  shall  be 
deemed  for  term  of  the  lessee's  life,  for  it  shall  be  taken  most 
strongly  against  the  lessor,  and  as  hath  been  said  an  estate  for  a 
man's  own  life  is  higher  than  for  the  life  of  another. 

But  if  tenant  in  tail  make  such  a  lease  without  expressing  for  «wp<  «*/» 

*  ^  made  by  tenant 

whoie  life,  tliis  shall  be  taken  but  for  the  life  of  the  lessor,  for  two  in  tail,  then  a  u 
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.:» 


for  grantor* 9 


[426] 


reasons.    Firot,  when  the  construction  of  any  act  is  left  to  the  law, 
the  law  which  abhorreth  injury  and  wrong  will  never  so  construe 
it,  as  it  shall  work  a  wrong  :  and  in  this  case>  if  by  construction  \\ 
should  be  for  the  life  of  the  lessee,  then  would  the  estate  tail  be 
discontinued  and  a  new  reversion  gained  by  wrong :  but  if  it  be 
construed  for  the  life  of  the  tenant  in  tail,  then  no  wrong  is  wrought 
And  it  is  a  general  rule,  that  whensoever  the  words  of  a  deed,  or  oi 
the  parties  without  deed,  may  have  a  double  intendment,  and  the 
one   stands  with  law  and  right,  and  the  other  is  wrongful  apd 
against  it,  the  intendment  that  stands  with  law  shall  be  taken* 
Secondly,  the  law  more  respects  a  lesser  estate  by  right,  than  a 
larger  estate  by  wrong ;  as  if  tenant  for  life  in  remainder  disseise 
tenant  for  life  [in  possession]  now  he  hath  a  fee-simple  [by  wrong] ; 
but  if  the  tenant  disseised  dies,  then  is  the  wrongful  estate  in  fee  by 
law  changed  to  a  rightful  estate  for  life.    To  shut  up  this  point  it 
has  been  adjudged,  that  where  tenant  in  tail  made  a  lease  to  an- 
other for  term  of  life  geneiully,  and  after  released  to  the  lessee  and 
his  heirs,  albeit  between  the  tenant  in  tail  and  him,  a  fee-simple 
passed  [by  the  release,]  yet  after  the  death  of  the  lessee  the  entiy 
of  the  issue  in  tail  is  lawful,  which  could  not  be,  if  it  had  been  a 
lease  for  the  life  of  the  lessee,  for  then  by  the  release  it  had  been 
a  discontinuance  executed.     But  let  us  now  return  to  Littleton. 


Section  57. 


/niiiiuDn  of 
enn«  *'  donoc" 
iKi "  donee/' 

(C. 


feehoid  end 
Hi  than  free- 
old. 


And  it  is  to  be  understood,  that  there  is  feoffor  ami  feoffee,  donor 
and  donee,  lessor  and  lessee.  Feoffor  is  properly  where  a  man  en- 
feoffs another  in  any  lands  or  tenements  in  fee-simple,  he  who 
makes  the  feoffment  is  called  the  feoffor,  and  he  to  whom  the  feqff- 
ment  is  made  is  called  the  feoffee.  And  the  donor  is  properly  where 
a  man  gives  certain  lands  or  tenetnents  to  another  in  tail,  he  who 
makes  the  gift  is  called  the  donor ^  and  he  to  wlunn  the  gift  is 
made  is  called  the  donee.  And  the  lessor  is  properly  where  a  man 
lets  to  anotJter  lands  or  tenements  for  term  af  life  or  for  term  of 
years,  or  to  hold  at  will,  he  who  makes  the  lease  is  called  lessor, 
and  he  to  whom  the  lease  is  made  is  called  lessee.  And  every  one 
who  has  an  estate  in  any  lands  or  tenements  for  term  of  his  own  or 
another  man's  life,  is  called  tenant  of  the  freehold,  and  no  other  of 
a  less  estate  can  have  a  freehold:  but  those  of  a  greater  estate 
have  afreelwld ;  for  he  in  fee-simple  hath  a  freehold  [accomi 
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wHih  an  mkeriioiice]  and  tenant  in  tail  hath  a  freehold  [in  the  same 

•0 


In  the  Comment  to  Section  2.  some  mention  is  made  of  the  per-  Wka  wmygrmt 

^MJV     ttM^Mft    flBJ^( 

80Q8  who  may  purchase.    Now  somewhat  [remains]  to  be  said  of 

the  ability  to  give,  grant,  enfeoff,  &c.    Whosoever  is  disabled  by 

the  comnuKi  law  to  take,  is  disabled  to  [give,  grant,  and]  enfeoff. 

Bat  many  that  have  capacity  to  take,  have  no  ability  to  enfeoff,  as 

men  attainted  of  treason,  felony,  or  of  a  pramunire,  aliens  bom, 

traitors,  and  felons  after  the  offence  committed  if  attainder  ensues, 

idiots,  madmen,  a  man  deaf  dumb  and  blind  from  his  nativity,  a 

feme^covert,  an  infant,  a  man  under  duress,  [these  have  no  sufB- 

cieat  ability  to  give  or  grant,]  and  their  feoffments  may  be  avoided. 

Bot  bastards,  a  man  deaf,  dumb,  or  blind,  with  understanding  and 

sound  memory,  albeit  he  express  his  intention  by  signs  only,  or  the 

like,  may  enfeoff,  &c.  [and  their  acts  solemnly  performed  cannot       [43  a] 

afterwards  be  defeated.] 

.  All  feoffments,  gifts,  grants,  and  leases  by  bishops,  (albeit  they  BUhopt, 
be  confirmed  by  the  dean  and  chapter)  or  by  any  of  the  colleges  or  p***^*^ 
kalk  in  either  of  the  Universities  or  elsewhere,  or  by[deans  and  chap- 
ters, master  or  guardian  of  any  hospital,  parson,  vicar,  or  any  other 
hafing  spiritual  or  ecclesiastical  living,  are  also  liable  to  be  avoided ; 
and  all  the  said  bodies  politic  or  corporate,  are  by  the  statutes  of 
the  realm  disabled  to  make  any  conveyances  to  the  king,  or  to  any 
other,  as  jt  hath  been  adjudged :  which  statutes  have  been  made 
since  Littleton  wrote. 

[But  by  the  statute  of  Magna  Charta,  cap.  32,  it  seems  that  the  SHbiufnuUttum 
tenant  might  have  made  a  feoffment  of  part  of  his  land  to  hold  of  stmtMterfqQvk 
himself,  but  some  have  doubted  this,  and  the  chief  lords  particularly  •"P**"*^ 
sought  to  establish  a  contrary  doctrine,  for  by  this  species  of  sub- 
infeudation they  lost  a  considerable  portion  of  their  feudal  services; 
if  the  tenant  could  alien  to  hold  of  himself,  the  principle*  of  tenure 
was  preserved  and  the  lord's  license  and  fine  were  superseded.  King 
Henry  the  third  very  strenuously  endeavoured  to  avoid  this  statute, 
&r  that  it  was  made  by  king  John  under  duress  and  confirmed 
by  himsdf  when  under  age.]     But  in  judgment  of  law  the  king,  DimbHityof 
as  kbg,  cannot  be  said  to  be  a  minor :  for  when  the  royal  body  ^l^htf  *][^^ 
politic  of  the    king   meets   with   the   natural  capacity  in  one        [43^ 
penoo,  the  whole  body  shall  have  the  quality  of  the  royal  politic, 
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which  18  the  greater  and  more  worthy,  and  wherein  is  no  minority. 
But  now  this  point  of  subinfeudation  is  made  clear  by  the  statute 
of  18  E.  1,  <2e  quia  emptores  terrarum  which  has  in  effect  taken 
away  the  said  statute  of  Magna  Charta,  cap.  32,  for  thereby  it  is 
provided,  that  it  shall  be  lawful  for  every  free  man  to  sell  his  lands 
or  any  part  thereof  at  his  will  and  pleasure,  so  that  the  feoffee  do 
hold  of  the  chief  lord  &c.  And  herein  are  divers  notable  points  to 
be  observed .  1  st  That  these  words  *'  it  shall  be  lawful"  prove  that 
the  tenant  could  not  have  safely  aliened  parcels  of  his  tenancy  on 
the  said  act  of  Magna  Charta.  2dly.  That  upon  the  feoffment  of 
the  whole,  the  tenant  shall  hold  of  the  chief  lord.  3dly.  That  the 
tenant  might  enfeoff  one  part  to  hold  of  the  chief  lord.  But  this 
act  (the  king  being  not  named)  does  not  take  away  the  king's  6ne 
due  to  him  by  the  statute  of  Magna  Charta. 


Freehold  and 
ehattelt  diitin- 
guuhsd. 


Statute  and 
elegit  erediton 
have  a  chattel 
to  hold  at  a 
freehold. 


Freehold,]  Here  it  appears  that  tenant  in  fee,  tenant  in  tail,  and 
tenant  for  life,  are  said  to  have  a  frank-tenement  or  freehold,  to 
distinguish  it  from  terms  for  years,  or  chattels,  and  customary,  oi 
copyhold  lands.  And  note  that  tenant  by  statute  merchant^ 
statute  staple,  or  elegit,  are  said  to  hold  land  ut  liberum  tenementtun 
until  their  debt  be  paid  ;  and  yet  in  truth  they  (as  hath  been  said) 
have  no  freehold,  but  a  chattel  only,  which  shall  go  to  their  ex- 
ecutors ;  and  the  executors,  if  they  be  ousted,  shall  have  [remedy 
by  real  action]  as  by  an  assise.  But  (ut)  is  similitudinary,  [and 
in  respect  of  the  remedy  by  real  action  these  tenants  have  the] 
similitude  of  a  freehold,  but  nullum  simile  est  idem. 
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CHAPTER  VIL     Section  68. 


TENANT  FOR  TERM  OF  YEARS. 


Tenant  for  term  of  years  is  where  a  man  lets  lands  or  tenements  Who  is. 

to  another  for  term  of  certain  years,  after  the  number  of  years 

that  is  accorded  between  the  lessor  and  lessee.     And  when  the 

lessee  enters  by  force  of  the  lease,  then  is  he  tenant  for  term  of 

years ;  and  if  the  lessor  in  such  case  reserves  to  himself  a  yearly 

rent  upon  such  lease,  he  may  choose  either  to  distrain  for  the  rent  Remedies  fo 

in  the  tenements  let,  or  else  he  may  have  an  action  of  debt  for  the 

arrearages  against  the  lessee.     But  in  such  case  it  behoves  that  the 

lessor  be  seised  in  the  same  tenements  at  the  time  of  his  lease  ;  for 

it  is  a  good  plea  for  the  lessee  to  say,  that  the  lessor  had  nothing 

in  the  tenements  at  the  time  of  the  lease,  except  the  lease  be  made 

by  deed  indented,  in  which  case  siich  plea  lies  not  for  the  lessee  to 

plead. 

Where  a  man  lets  lands,  S^cJ]    When  Littleton  wrote,  many  per-  EnabUng  an 
sons  might  make  leases  for  years,  or  for  life  or  lives,  at  their  will  5^'*"^ 
and  pleasure,   who  now  cannot  make  them  firm  in  law.      And        [4Aa] 
some  persons  may  now  make  leases  for  years,  or  for  life  or  lives 
(observing  due  incidents),  firm  and  good  in  law,  who  of  themselves 
could  not  do  so  when  Littleton  wrote,  and  this  by  force  of  divers 
acts  of  parliament ;   as  namely,  32  H.  8.    lEliz.  13£liz.  ISEliz. 
and  1  Jac.  Regis,  of  which  statutes  one  is  enabling,  and  the  rest  are 
disabling. 

When  Littleton  wrote,  bishops  with  the  confirmation  of  the  dean  leasm  6y  ea 
and  chapter,  master  and  fellows  of  any  college,  deans  and  chapters,  ••'»***"*' i^« 
master  or  guardian  of  any  hospital  and  his  brethren,  parson  or  vicar 
with  the  consent  of -the  patron  and  ordinary,  archdeacon,  prebend, 
or  any  other  body  politic,  spiritual  and  ecclesiastical  {concurrentibus 
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hits  qua  injure  requiruntur)^  might  have  made  leases  for  lives  or 
years^  without  limitation  or  stint  And  so  might  they  have  made 
gifts  in  tail  or  estates  in  fee  at  their  will  and  pleasure,  whereupon 
not  only  great  decay  of  divine  service,  but  dilapidations  and  other 
inconveniences  ensued,  and  therefore  they  were  disabled  and  re- 
strained by  the  said  acts  of  1  Eliz.  13  Eliz.  and  3  Jac.  Regis,  to 
make  any  estate  or  conveyance  to  the  king  at  all,  or  to  the  subject ; 
but  there  is  excepted  out  of  the  restraint  or  disability  leases  for 
three  lives,  or  one  and  twenty  yeats^  with  such  reservation  of  rent, 
and  with  such  other  provisions  and  limitations  as  hereafter  shall 
appear. 

incUnt  officu.  AIso  they  may  make  grants  of  ancient  offices  of  necessity  with 
ancient  fces^  concurrentibus  hiis  qua  in  jure  requiruniur,  for  those 
grants  are  not  within  the  statute  of  32  H.  8.  but  by  construction 
they  are  not  restrained  by  the  statutes  of  1  Eliz.  or  13  Eliz.,  because 
these  ancient  offices  be  of  necessity,  and  with  the  ancient  fees, 
and  so  no  diminution  of  revenue. 


Enabling 


^tnc  nquUitei 
iereto. 


There  are  three  kinds  of  persons  who  at  this  day  may  make 
leases  for  three  lives  &c.  in  such  manner  as  is  hereafter  expressed, 
who  could  not  do  so  when  Littleton  wrote,  viz.  1st.  Any  person 
seised  of  an  estate  tail  in  his  own  right.  2dly.  Any  person  seised 
of  an  estate  in  fee-simple  in  the  right  of  his  church.  3dly.  Any 
husband  and  wife  seised  of  any  estate  of  inheritance  in  fee-simple 
or  fee-tail  in  right  of  his  wife,  or  jointly  with  his  wife  before 
the  coverture  or  after,  viz.  the  tenant  in  tail  by  deed  to  bind  his 
issue  in  tail,  but  not  the  reversion  or  remainder,  the  bishop  8cc«  by 
deed  without  the  dean  and  chapter  to  bind  his  successors,  the 
husband  and  wife  by  deed  to  bind  the  wife  and  her  and  their  heirs, 
and  these  are  made  good  by  the  statute  of  32  H.  8.  which  enables 
them  thereunto.  But  to  the  making  of  such  leases  good  by  the 
said  statute,  there  are  nine  things  necessary  to  be  observed  belong- 
ing to  them  all,  and  some  other  to  some  of  them  in  particular. 


ndetuure.  First,  the  lease  must  be  made  by  deed  indented,  and  not  by  deed 

poll  or  by  parol. 

::Miim«fiMiii#fit.       Secondly,  it  must  be  made  to  begin  from  the  day  of  the  making 
thereof,  or  from  the  making  thereof. 
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Thirdly,  if  there  be  an  old  lease  in  being,  it  must  be  surrendered  No<mr«MrMm. 
or  expired,  or  ended  within  a  year  of  the  making  of  the  lease^  and       ^       ^ 
the  surrender  must  be  absolute  and  not  conditional. 

Fourthly,  there  must  not  be  a  double  lease  in  being  at  one  time;  Nor ctmcvirrmt. 
as  if  a  lease  for  years  be  made  according  to  the  statute,  he  in  the 
reversion  cannot  expulse  the  lessee,  and  make  a  lease  for  life  or 
lives  according  to  the  statute,  nor  i  converso ;  for  the  words  of  the 
statute  be,  to  make  a  lease  for  three  lives,  or  one  and  twenty  years, 
80  as  one  or  the  otlier  may  be  made  and  not  both. 

Fiftlily,  it  must  not  exceed  three  lives,  or  one  and  twenty  years,  UmUofurm. 
from  the  making  of  it,  but  it  may  be  for  a  lesser  term,  or  fewer 
lives. 

Corporeal  not 

Sixthly,   it  must  be  of  lands,   tenements,  or   hereditaments,  ^ko^^J^^H^^, 
manurabie  or  corporeal,  which  are  necessary  to  be  let,  and  where- 
cut  a  rent  by  law  may  be  reserved,  and  not  of  things  that  lie  in 
grant,    as  advowsons,  fairs,    markets,  franchises,  and   the  like, 
whereout  a  rent  cannot  be  reserved. 

Seventhly,  it  must  be  of  lands,  or  tenements,  which  have  most  Aneuntijf  Ut. 
commonly  been  let  to  farm,  or  occupied  by  the  farmers  thereof  by 
the  space  of  twenty  years  next  before  the  lease  made,  so  that  if  it  be 
let  for  eleven  years  at  one  or  several  times  within  those  twenty, 
it  is  sufficient*  A  grant  by  copy  of  court  roll  in  fee,  for  life  or  CopyhoU, 
years  is  a  suflScient  letting  to  farm  within  the  statute,  for  he  is 
but  tenant  at  will  according  to  the  custom,  and  so  it  is  of  a  lease 
at  will  by  common  law  ;  but  those  lettings  to  farm  must  be  made 
by  some  one  seised  of  an  estate  of  inheritance,  and  not  by  a  guar- 
in  chivalry,  tenant  by  curtesy,  tenant  in  dower,  or  the  like. 


Eighthly,  that  upon  every  such  lease  there  be  resei-ved  yearly  Andont  nnh 
daring  the  same  lease,  due  and  payable  to  the  lessors  their  heirs 
and  successors  8ic,  so  much  yearly  farm,  or  rent,  or  more  as  hath 
been  most  accustomably  yielded  or  paid  for  the  lands  &c.  within 
twenty  years  next  before  such  lease  made.  Hereby,  1st.  it  appears 
(as  hath  been  said)  that  nothing  can  be  demised  by  authority  of 
this  act,  but  that  whereout  a  rent  may  be  lawfully  reserved. 
2dly.  That  where  not  only  a  yearly  rent  was  formerly  reserved,  but 
tilings  not  annual,  as  heriots,  or  any  fine  or  other  profit  at  or  upon 
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the  death  of  the  farmer^  yet  if  the  yearly  rent  be  rested  upon  a 
lease  made  by  force  of  this  statute,  it  suffices  by  the  express 
words  of  the  act.  3dly.  If  he  reserve  more  than  the  accusUmiaUe 
rent,  it  is  good  also  by  the  express  letter  of  the  act ;  but  if  twenty 
acres  of  land  have  been  accustomably  let,  and  a  lease  is  made  of 
Additvmof  acrt  those  twenty,  and  of  one  acre  which  was  not  accustomaUy  let,  re- 
i,Jl^   ^        serving  the  accustomable  yearly  rent,  and  so  much  more  as  exceeds 

the  value  of  the  other  acre,  this  lease  is  not  warranted  by  the  act, 

for  that  the  accustomable  rent  is  not  reserved,  seeing  part  was  not 

accustomably  let,  and  the  rent  issues  out  of  the  whole.    4thly.  If 

tenant  in  tail  let  part  of  the  land  accustomably  let,  and  reserve  a 

rent  pro  rata,  or  more,  this  is  good,  for  that  is  in  substance  the  ac- 

Coparcentfrt  an    customable  rent.    5thly.  If  two  coparceners  be  tenants  in  tail  of 

^rveha^^     twenty  acrcs,  every  one  of  equal  value  and  accustomably  let,  and 

^'**'  they  make  partition,  so  that  each  has  ten  acres,  they  may  make 

leases  of  their  several  parts  each  of  them,  reserving  the  half  of  the 
accustomable  rent.  6thly.  If  the  accustomable  rent  had  been  pay- 
able at  four  days  or  feasts  of  the  year,  yet  if  it  be  reserved  yearly 
payable  at  one  feast,  it  is  sufficient,  for  the  words  of  the  statute  are, 
**  reserved  yearly.*' 

NotsatuvHute.  Ninthly,  nor  to  any  lease  to  be  made  without  impeachment  of 
or  for  any  manner  of  waste.  Therefore  if  a  lease  be  made  for  life, 
the  remainder  for  life  8cc.  that  is  not  warranted  by  the  statute,  be- 
cause it  is  dispunishable  for  waste  [inasmuch  as  the  next  remain- 
derman not  having  an  estate  of  inheritance,  cannot  maintain  a  writ 
of  waste].  But  if  a  lease  be  made  to  one  during  three  lives,  this  is 
good,  for  the  occupant,  if  any  happen,  shall  be  punished  for  waste. 

^oiutMeiund        The  words  of  the  statute  are  (seised  in  right  of  the  church), 

yet  a  bishop  that  is  seised  jure  episcopatiisy  a  dean  of  his  sole  pos- 
EocUaoiticml  sessions  in  jure  decanatus,  an  archdeacon  in  jure  archidiaconatAs,  a 
pernnu.  prebendary  and  the  like,  are  within  the  statute,  for  every  of  them 

Not  to  aparion  generally  is  seised  in  jure  ecclesia.  But  a  parson  and  vicar  are 
excepted  out  of  the  statute  of  32  H.  8,  and  therefore  if  either  of 
them  make  a  lease  for  three  lives  &c.  of  lands  accustomably  let, 
reserving  the  accustomed  rent,  it  must  be  also  confirmed  by  the 
patron  and  ordinary,  because  it  is  excepted  out  of  32  H.  8,  and 
not  restrained  by  the  statutes  of  1  or  1 3  Eliz.  And  what  has  been 
said  concerning  a  lease  for  three  lives,  holds  of  a  lease  for  twenty- 
one  yeanu 


orvtc^r. 
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If  a  bishop  make  a  lease  for  twenty-one  years,  and  all  these  BishopU  em" 
years  being  spent  saving  three  or  more,  yet  may  the  bishop  make  ^^^^^"^ 
a  new  lease  to  another  for  twenty-one  years,  to  begin  from  the  tfc(»nfirmed, 

,  contra  of  lease 

making,  according  to  the  exception  of  the  statute,  but  not  a  lease  foriife. 
for  life  or  lives,  as  hath  been  said ;  and  the  concurrent  lease  has  \Aoa] 
been  resolved  to  be  good,  as  well  upon  the  exception  of  1  Eliz.  as  to 
bishops  as  upon  13  Eliz.  which  extends  to  spiritual  and  ecclesiastical 
corporations,  aggregate  of  many,  €is  deems  and  chapter  &c.  which 
32  H.  8,  did  not:  but  in  the  case  of  a  concurrent  lease  by  the  bishc^, 
it  must  be  confirmed  £by  the  dean  and  chapter  as  at  common  law.] 

Also   the  exception  of  1   Eliz.  and  13   Eliz.  differs  from  the  Commeneenunt 
statute  of  32  H.  8,  for  the  lease  for  years  to  be  made  according  to  *^^  ^^' 
the  exceptions  of  the  statutes  of  1  and  13  Eliz.  must  begin  from 
the  making,  and  not  from  the  day  of  the  making,  but  by  32  H.  8, 
[they  must  begin]  from  the  day  of  making.    And  although  the 
statutes  of  1  and  13  Eliz.  do  not  appoint  the  lease  to  be  made  by 
writing,  yet  must  it  therein  and  in  the  other  eight  properties  or 
qualities  before  mentioned  and  required  by  32  H.  8,  follow  the 
pattern  thereof  (the  concurrent  lease  only  except).    Although  the  Rent  and  mute. 
exception  in  1  and  13  Eliz.  concerning  the  accustomed  rent  is 
more  general  than  that  of  32  H.  8,  and  there  is  not  any  provision 
for  leases  made  dispunishable  of  waste  8cc.  yet  must  the  pattern  of 
32  H.  8,  be  followed :   for  leases  without  impeachment  of  waste 
made  by  such  spiritual  and  ecclesiastical  persons  are  unreasonable, 
and  the  cause  of  dilapidations. 

And  albeit  it  is  provided  by  the  said  acts  of  i  and  13  Eliz.  that  Leategood 
all  giants,  &c.  leases,  Sec.  made,  &c.  (other  than  leases  for  three  ^n^i^  ^ 
lives  or  one  and  twenty  years,  according  to  these  acts)  should  be 
utterly  void  and  of  no  effect,  to  all  intents  constructions  and  pur- 
poses, yet  grants  or  leases,  &c.  not  warranted  by  those  acts  are  not 
v(Md,  but  good  against  the  lessor,  if  it  be  a  sole  corporation,  or  so 
long  as  the  dean  or  other  head  of  the  corporation  remains,  if  it  be 
a  corp<»ation  aggregate  of  many :  for  the  statute  was  made  in  be- 
nefit of  the  successor.    [Nor,  as  it  seems,  is  the  lease  absolutely 
v(Hd,  but  only  voidable,  and  is  affirmed  by  the  successor's  accept- 
ance of  rent.    Hale's  MSS.] 

A  man  Ids.']    Here  Littleton  puts  the  case  where  one  lets  iCc.  Effect  of  kax 
It  is  therefore  necessary  to  be  seen  what  the  law  is  whgre  divers  ,tn^.^ 
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join  in  a  lease.  If  the  tenant  of  the  land  and  a  straliger  who  hai 
nothing  in  the  land,  join  in  a  lease  for  years  by  deed  indented  oi 
one  and  the  self-same  laud,  this  is  the  lease  of  the  tenant  only 
and  the  confirmation  of  the  stranger,  and  yet  the  lease  as  to  the 
stranger  works  by  conclusion. 


Ltatt  fry  mirai      If  two  Several  tenants  of  several  lands  join  in  a  lease  for  yean 
mMrrs  m  one     ^y  j^^  indented,  these  are  several  leases,  and  several  confirmatioDC 

of  each  of  them  from  whom  no  interest  passes,  and  works  not  bj 
way  of  conclusion  in  any  sort,  because  several  interests  pass  from 
them. 

Ijttut  by  par-         B.  tenant  for  life  of  C,  and  he  in  the  remainder  or  reversion  in 
and  remainder    fee,  having  Several  estates  in  the  one  and  the  same  land,  join  in  a 


lease  for  years  by  deed  indented,  this  demise  shall  work  in  this 
way :  during  the  life  of  C.  it  is  the  lease  of  B.  and  the  confirmation 
of  him  in  the  reversion  or  remainder ;  and  after  the  decease  of  C.  it 
is  the  lease  of  him  in  the  reversion  and  remainder,  and  the  confirm- 
ation of  B. ;  for  seeing  the  lessors  have  several  estates,  the  law 
shall  construe  the  lease  to  move  out  of  both  their  estates  respec- 
tively, and  every  one  to  let  that  which  he  lawfully  may  let,  and  to 
be  the  lease  only  of  tenant  for  life  and  confirmation  of  him  in 
the  remainder  or  reversion,  neither  is  there  any  conclusion  in  this 
case,  as  shall  be  said  hereafter.  Tenant  for  life  and  he  in 
remainder  in  fee  made  a  lease  for  years  by  deed  indented,  the 
lessor  was  ejected,  and  brought  an  ejectione  fimuR^  and  declared 
upon  a  demise  made  by  tenant  for  life  and  him  in  remaindeTi 
and  upon  not  guilty  pleaded,  this  [i.  e.  the  foregoing]  special  mat- 
ter was  found,  and  that  tenant  for  life  was  living,  and  it  was  ad- 
judged against  the  plaintiflT;  for  during  the  life  of  the  tenant  (as 
hath  been  said)  it  is  the  lease  of  the  tenant  for  life ;  and  therefore 
during  his  life  he  ought  to  have  declared  of  a  lease  made  by  him, 
and  after  his  decease  he  ought  to  declare  of  a  lease  made  by  him 
EitoppeL  in  remainder.    And  the  deed  indented  could  be  no  estoppel  in  this 

case,  because  there  passed  an  interest  from  them  both.  For  when- 
ever any  interest  passes  from  a  party  there  can  be  no  estoppel 
against  him,  and  so  it  was  adjudged. 

Rent  ehargehy  Hereby  you  shall  understand  your  books  the  better  which  treat  of 
mndhimimf^  these  matters,  and  accordingly  it  was  adjudged,  that  where  tenant 
mainder.  j,|  ^Q  ^|,^  y^  ^i^^  ^{^^  remaiuder-mah  in  fee  joined  in  a  grant  of 
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a  rent-charge  by  deed  in  fee,  and  after  the  tenant  in  tail  died  with- 
out iasue,  the  grantee  distrained  and  avowed  by  force  of  a  grant  from 
him  in  the  remainder ;  and  upon  nan  concessit,  the  jury  found  the 
special  matter,  and  it  was  adjudged  for  the  avowant ;  for  every  one 
granted  according  to  his  estate  and  interest. 

• 

Leases  for  lives  or  years  are  of  thr^  natures :  some  are  good  in  o/raidand 
law,  some  are  voidable  by  entry,  and  some  void  without  entry.     Of  ^  [45  gi 
such  as  are  good  in  law,  some  are  good  at  the  common  law  as  made 
by  tenant  in  fee,  whereof  Littleton  here  puts  his  case :  some  by 
act  of  parliament ;  as  tenant  in  tail,  a  bishop  seised  in  fee  in  the 
right  of  his  church  alone  without  his  chapter,  a  man  seised  in  fee- 
simple  or  fee-tail  in  the  right  of  his  wife,  together  with  his  wife 
(as  hath  been  said)  may  by  deed  indented  make  leases  for  twenty- 
ooe  years  or  three  lives,  in  such  manner  and  form  as  hath  been 
aaid  and  by  the  statute  is  limited,  all  which  were  voidable  by  the 
common  law  when  Littleton  wrote,  and  now  are  made  good  by 
padiament.    An  infant  seised  of  land  holden  in  socage,  may  by  Lease  by  infm 
custom  make  a  lease  at  his  age  of  fifteen  years,  and  shall  bind  him,  '^  ^^  s^' 
which  lease  was  voidable  by  the  common  law :  some  also  are  voidable 
by  the  common  law  after  the  death  of  the  lessor,  as  of  tenant  in  tail, 
a  bishop  &c.  or  after  the  death  of  the  husband  (intended  of  leases 
not  warranted  by  the  said  statute  of  32  H.  8.) ;  some  are  voidable 
by  act  of  parliament,  as  by  a  bishop  though  it  be  confirmed  by  dean 
aad  chapter  if  it  be  not  warranted  by  the  statute  of  32  H.  8. ;  and  so 
of  a  dean  and  chapter  after  the  death  of  the  dean ;  some  are  void- 
able at  times  by  the  lessor  himself  or  his  heirs,  as  by  an  infant  and 
the  like.     Some  void  in  futuro,  and  some  are  void  inprtRsentu     In 
fuiuro,  as  if  a  tenant  in  tail  make  a  lease  for  years  and  dies  without 
issue,  it  is  void  as  to  them  in  reversion  or  remainder  though  it  be 
made  according  to  the  said  statute.    If  a  prebend,  parson  or  vicar  Ltamvaid 
loake  a  lease  for  years,  it  is  void  by  death  if  it  be  not  according  to  ^f!?'^  ^nd  * 
the  statutes.     Otherwise  it  is  of  a  lease  for  life,  for  that  is  void-  *w«rjwii^. 
ible,  et  sicde  umilibus.  Some  are  void  m  prasenti;  as  if  one  makes  a 
lease  for  so  many  years  as  he  shall  live,  this  is  void  in  prasenti  for 
the  uncertainty. 

Far  termJ]     Terminus,  in  the  understanding  of  the  law,  does  not  Ttrm. 
only  signify  the  limits  and  limitation  of  time,  but  also  the  estate  •yvmn'diMi 
ttid  interest  that  pasa^  for  that  time*    As  if  a  man  makes  a  lease  J^^^^^' 
for  twenty-cme  years,  and  after  makes  a  lease  to  begin /rom  the  end 
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ToA  ^xpinUm  c^  the  said  term  of  tacBtv-oBe  jcai ;  and  after- 
»aj^  die  find,  lease  u  soncoderad  [or  liDV<Bi»id>  1^ 
i»balJ  tMPipn  presently ;  but  if  H  had  been  lo  bc^  ^to"  tke  end  and 
i^yiriUfAi  of  the  said  term  of  tweotr-ooe  vears,  in  that  case, 
^tliough  the  fin»t  tenn  had  been  snnoidered,  jfi,  the  aeoood  kase 
%tjotjid  uiA  begin  till  after  the  twentv-ooe  yean  had  been  ended  by 
dBuxioo  oTtiine,  [hence  the  wofds,  or  other  aoonerdetennination  of 
the  said  term,  are  usually  inserted.] 

WKM  «4r4«  Words  to  make  a  lease  are,  demise,  gnnt,  to  laim  let,  betake, 

mM^  « tM«f        ^^j  whatiioever  word  amounts  to  a  grant  may  aerre  to  make  a  lease. 


^jfik^  mdrmMr^  Of  ferlatn  yearM.}  For  regularly  in  evciy  lease  for  years  the 
€fft^4»UiUf  ^  wuHi  have  a  certain  beeinnimr  and  a  eeitain  end;  and  bere- 
^  u,m,  ^ith  a{{re<;K  Bracion,  terminus  ammomm  eatmg  debet  eae  ti  ddermi- 

nalia.  And  Littleton  is  here  to  be  ondoitood,  fiist,  that  the  yean 
must  be  certain  when  the  lease  is  to  take  efiect  in  interest  or  pos- 
seHHion.  For  before  it  takes  effect  in  poaaeasaon  or  interest,  it  may 
di;fK;nd  upon  an  uncertainty,  viz.  upon  a  posaible  event  before  it 
licgin  in  possession  or  interest,  or  upon  a  limitation  or  condition 
subsequent.  Secondly,  albeit  there  appear  no  certainty  of  years  in 
the  lease,  yet  if  by  reference  to  a  certainty  it  may  be  made  certain, 
it  suffices,  qum  id  cerium  est  quod  cerium  reddi  potest.  For  example 
of  the  first :  if  A.  seised  of  lands  in  fee.  grant  to  B.  that  when  B. 
pays  to  A.  twenty  shillings,  that  from  thenceforth  he  shall  have  and 
occupy  the  land  for  twenty-one  years,  and  after  B.  pays  the  twenty 
shillings,  this  is  a  good  lease  for  twenty-one  years  from  thencefortii. 
For  the  second  :  if  A.  leases  his  lands  to  B.  for  so  many  years  as 
B.  hath  in  the  manor  of  Dale,  and  B.  has  then  a  term  in  the 
manor  of  Dale  for  ten  years,  this  is  a  good  lease  by  A.  to  B.  of  the 
land  of  A.  for  ten  years. 

Uatehiipamm.  if  the  paTson  of  D.  make  a  leases  of  his  glebe  for  so  many  years 
as  he  shall  be  parson  there,  this  cannot  be  made  certain  by  any 
means,  for  nothing  is  more  uncertain  than  the  time  of  death,  ier- 
tninus  vita  est  iucertusy  et  licet  nihil  certius  sit  marie,  tiihil  tamen  tif- 
certius  est  hora  mortis.  But  if  he  make  a  lease  for  three  years,  and 
HO  from  three  years  to  three  years,  so  long  as  he  shall  be  parson, 
this  is  a  good  lease  for  six  years,  if  he  continue  parson  so  long,  1st, 
for  three  years,  and  after  that  for  three  years ;  and  for  the  residue 
uncertain  [which  the  law  rejects]. 
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If  a  man  makes  a  lease  to  J.  S.  for  so  many  years  as  J.  N.  shall  F(frtomany 
name,  this  at  the  begmmng  is  uncertam ;  but  when  J.  N.  has  named  name,  good. 
the  years,  then  it  is  a  good  lease  for  so  many  years. 

A  man  makes  a  lease  for  twenty-one  years,  if  J.  S.  Uve  so  long ;  For  21  years,  if 
this  is  a  good  lease  for  years,  and  yet  is  certain  in  uncertainty,  for  j^J^**!^  ^^ 
the  life  of  J.  S.  is  uncertain.     By  the  ancient  law  of  England,  for 
many  respects  a  man  could  not  have  made  a  lease  above  forty  years 
at  the  most,  for  then  it  was  said  that  by  long  leases,  many  were 
prejudiced  and  many  times  men  disinherited,  but  that  ancient  law        [46  a] 
is  antiquated. 

In  the  eye  of  the  law  any  estate  for  life,  being,  as  Littleton  has  LtauhoU,  a  Uu 
said,  an  estate  of  freehold,  against  whom  a  pracipe  quod  reddat  lies,  freehold, 
is  a  higher  and  greater  estate  than  a  lease  for  years^  though  it  be 
for  a  thousand  or  more,    which    never  are  without  suspicion  of 
fraud :  and  they  were  the  less  valuable,  for  that  at  the  common 
law,  they  were  subject  unto  and  under  the  power  of  the  tenant  of 
the  freehold,  for  by  suffering  a  recovery  in  a  real  action  he  could  by 
coUasion  bar  the  lessor  of  his  term.     But  now  the  statute  of  21   Term  not  barred 
IL8.  gives  remedy  to  tenants  for  term  of  years  to  falsify  ail  manner 
of  recoveries  had  against  the  tenants  of  the  freehold  upon  feigned 
and  ontnie  titles. 

If  two  coparceners  be,  and  one  of  them  let  her  part  to  another  Leau  by  eo- 
for  years,  and  afterwards  upon  a  writ  of  partition  brought  against  ^teted  by  far- 
the  lessor,  too  little  is  allotted  to  the  lessor,  it  is  holden  by  some  ^^^'*^' 
that  the  lessee  cannot  avoid  it,  for  that  it  is  made  by  the  oath  of 
men,  and  judgment  is  thereupon  given  that  the  partition  shall 
remain  firm  and  stable.     But  if  there  be  two  coparceners  of  three 
acres  of  land,  every  one  of  equal  value,  and  the  one  coparcener  lets 
her  part,  and  afterwards  makes  partition,  and  one  acre  only  is  allot- 
ted to  the  lessor,  the  lessee  is  not  bound  hereby,  but  he  may  enter 
and  take  the  profits  of  another  half  acre,  for  that  of  right  belongs 
onto  him. 

And  albeit  (as  hath  been  said)  a  lease  for  years  must  have  a  cer-  Term  must  have 

tain  beginning  and  a  certain  end,  yet  the  continuance  thereof  may  litZaitdceftaU 

be  uncertain,  for  the  same  may  cease  and  revive  again  in  divers  ""'• 
cases. 
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Leoit  6y  tenant  As  if  a  tenant  in  tail  make  a  lease  for  years  reserving  twenty 
*b»tendommt<f  s^^ill"^*  ^^^  afterwards  takes  a  wife,  and  dies  without  issue,  now 
kii  widow.         as  to  him  in  the  reversion  the  lease  is  merely  void :  bat  if  he  «odow 

the  wife  of  tenant  in  tail  of  the  land  (and  she  maybe  endowed  though 
the  estate  tail  is  determined) ;  now  is  the  lease  as  to  the  tenant  in 
dower  (who  is  in  of  the  estate  of  h^  husband)  revived  again  as 
against  her,  for  as  to  her  the  estate  tail  continues,  for  she  shall  be 
attendant  for  the  third  part  of  the  rent  and  services,  and  yet  they 
were  extinguished  by  act  in  law.  So  it  is,  if  tenant  in  tail  make  a 
lease  for  years  ut  supra,  and  dies  without  issue,  bis  wife  enctbUe 
with  a  son,  he  in  the  reversion  enters,  against  him  the  lease  is  void, 
but  after  the  son  is  bom  the  lease  is  good,  if  it  be  made  according 
to  the  statute,  otherwise  voidable. 

Letueavoidedhy  If  tenant  iu  fee  take  wife,  and  make  a  lease  for  years,  and  dies, 
revives  on  it*      the  wife  is  eudowcd,  she  shall  avoid  the  lease,  but  after  her  decease 


cessation. 


the  lease  shall  be  in  force  again.  [The  lease  does  not  in  fact  de- 
teimine  and  revive,  as  it  all  along  exists,  and  may  be  assigned  sub- 
ject only  to  the  preferable  right  of  dower.] 

Dower  cf  appro-  If  a  woman  be  endowed  of  an  advowson  which  is  appropriated 
'^46^1**"*  f^*  without  license]  and  she  present,  and  her  incumbent  is  ad- 
mitted, instituted,  and  inducted,  albeit  the  incumbent  die,  yet  is 
the  appropriation  wholly  dissolved,  because  the  incumbent  which 
came  in  by  presentation,  had  the  whole  estate  in  him ;  and  so  it 
was  adjudged,  as  the  case  is  to  be  intended. 

J^ease  by  tenant       Tenant  in  tail  makes  a  lease  for  forty  years,  reserving  the  rent, 

in  tail  voidable,  ^  •  m     i*  i       • 

andconjirmabie   to  commeuce  ten  years  after ;  tenant  m  tail  dies;  the  issue  enter 
wi^^^'"***^'  ^-^  and  enfeoff  A. ;  ten  years  expire,  the  lessee  enters ;  if  A.  accept 

the  rent,  the  lease  is  good,  for  he  shall  have  the  same  election  that 
the  issue  in  tail  had,  either  to  make  it  good,  or  to  avoid  it,  so  that 
it  could  not  be  precisely  affirmed  whether  by  the  entry  of  the  issue 
this  executory  lease  was  avoided,  but  it  depends  uncertainly  upon 
the  will  of  the  feoffee. 

minr^iUa  ^^^  when  the  lessee  enters  by  force  of  the  lease,  then  is  he  tenant  for 

term  of  years.]  And  true  it  is,  that  to  many  purposes  he  is  not 
tenant  for  years  until  he  enter;  thus  a  release  made  to  him  is 
not  good  to  increase  his  estate  before  entry ;  but  he  may  release 
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the  rent  reserved  before  entry,  in  respect  of  the  privity.  Neither  EmfenUm. 
can  the  lessor  grant  away  the  reversion  by  the  name  of  the  rever* 
sion  before  the  lessee's  entry.  Sect.  567.  But  the  lessee  before  entry 
has  an  interest,  interesse  termiui,  grantable  to  another.  Vide  Sect. 
319.  And  albeit  the  lessor  die  before  the  lessee  enters,  yet  the 
lessee  may  enter  into  the  lands,  as  our  author  himself  hold^  in  this 
chapter.  And  so  if  the  lessee  die  before  entry,  yet  his  executors 
or  administrators  may.  enter«  because  he  presently  by  the  lease 
has  an  interest  in  him :  and  if  it  be  made  to  two,  and  one  die 
before  entry,  his  interest  shall  survive.     Vide  Sect  281. 

He  who  has  a  lease  for  years,  has  it  either  in  his  own  right,  Howwifi'M 
whereof  Littleton  has  here  spoken,  or  in  another's  right,  and  that  ^^^  bu^m!L 
in  divers  manners  ;  as  a  man  may  have  a  term  for  years  in  right  ^&^' 
of  his  wife,  whereof  the  husband  has  power  to  dispose  at  any 
time  during  his  life,  and  if  he  survives  his  wife,  the  law  gives 
the  lease  to  him.  But  if  he  makes  no  disposition  thereof,  and  his 
wife  survive  him,  it  remains  with  the  wife :  but  of  this  in  another 
place  more  fully.  If  a  man  be  possessed  of  a  term  of  forty  years 
ia  right  of  his  wife,  and  makes  a  lease  for  twenty  years,  reserv- 
ing a  rent,  and  dies,  the  wife  shall  have  the  residue  of  the  term,  but 
the  executors  of  the  husband  shall  have  the  rent,  for  it  was  not  in* 
cident  to  the  reversion,  for  that  the  wife  was  not  a  party  to  the 
Jeaie.  So  note,  that  a  disposition  of  part  of  the  term  is  no  disposition 
of  the  whole.  But  if  the  husband  grant  the  whole  term  upon  condi- 
tion that  the  grantee  shall  pay  a  sum  of  money  to  his  executors  8cc. 
and  the  husband  dies,  then  if  the  condition  is  broken,  and  the  exe- 
cators  enter,  this  is  a  disposition  of  the  term  and  the  wife  is  barred 
thereof,  for  the  whole  interest  was  passed  away.  If  a  lease  be  made 
to  baron  and  feme  for  term  of  their  lives  [whereby  they  become 
tenants  by  entireties]  with  remainder  to  the  executors  of  the  sur- 
vivor of  them  [which  remainder  being  to  the  survivor  is  contingent], 
and  the  husband  grants  away  this  term  and  dies,  this  shall  not  bar 
the  wife,  for  that  the  wife  had  but  a  possibility,  and  no  interest. 
If  husband  and  wife  be  ejected  of  a  term  held  in  right  of  his 
wife,  and  the  husband  brings  an  ejectione  firrruR  in  his  own  name, 
and  has  judgment  to  recover,  this  is  an  alteration  of  the  term,  and 
▼eats  it  in  the  husband. 

If  a  lease  for  years  be  made  to  a  bishop  and  his  successors,  yet  Corporation 
^  executors  or  administrators  shall  have  it  in  outer  droit,  for  regu-  uirmfor  ymny 
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nne$  it  hat  no 
txegutort. 
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larly  no  chattel  can  go  in  succession  to  a  sole  corporation,  no  more 
than  if  a  lease  be  made  to  a  man  and  his  heirs  can  it  go  to  his  heirs. 
But  let  us  return  to  Littleton. 


Commencement       Touching  the  time  of  the  beginning  of  a  lease  for  years,  it  is  to 
DeW»tr^.   /m-   ^^  obscrved,  that  if  a  lease  be  made  by  indenture  bearing  date  26th 

^H^dZt^!*'    ^^y  ^^'  ^  ^^^^  ^^^  ^^  ^^^^  ^^^  twenty-one  years  from  the  date, 

or  from  the  day  of  the  date,  it  shall  begin  on  the  27th  day  of  May. 
If  the  lease  bear  date  the  26th  day  of  May  8ic.  to  have  and  to  hold 
from  the  making  thereof,  or  from  thenceforth,  it  shall  begin  on  the 
day  on  which  it  is  delivered,  for  the  words  of  the  indenture  are  not  of 
any  effect  till  the  delivery,  and  thereby  from  the  making  or  thence- 
forth, they  take  their  first  effect.  But  if  it  be  d  die  confectiani$t 
then  it  shall  begin  on  the  next  day  after  the  delivery.  If  the 
habendum  be  for  the  term  of  twenty-one  years  without  mentioning 
when  it  shall  begin,  it  shall  begin  from  the  delivery,  for  there  the 
words  take  effect,  as  is  aforesaid.  If  an  indenture  of  lease  bear 
date  which  is  void  or  impossible,  as  the  30th  day  of  February,  or 
the  40th  of  March,  if  in  this  case  the  term  be  limited  to  begin  from 
the  date  it  shall  begin  from  the  delivery,  as  if  there  had  been  no 
date  at  all.  And  so  it  is,  if  a  man  by  indenture  of  lease,  ^ther 
recite  a  lease  which  is  not,  or  is  void,  or  misrecite  a  lease  in  esse  in 
a  material  point,  to'have  and  to  hold  from  the  ending  of  the  former 
lease,  this  lease  shall  begin  in  course  of  time  from  the  delivery 
thereof. 


Rent,  of  what 
retervable — not 
out  of  incor- 
poreal heredita- 
ments, for  there 
can  be  no  dis- 
tress, 

[47  a] 


Reserve  to  him  a  yearly  rent  ^c]  First,  it  appears  here  by  Lit- 
tleton, that  a  rent  must  be  reserved  out  of  the  lands  or  tenements, 
whereunto  the  lessor  may  have  recourse  to  distrain,  as  Littleton 
here  also  says,  and  therefore  a  rent  cannot  be  reserved  by  a  common 
person  out  of  any  incorporeal  inheritance,  as  out  of  advowsons, 
commons,  offices,  corrody,  mulcture  of  a  mill,  tythes,  fairs, 
markets,  liberties,  privileges,  franchises,  and  the  like,  but  if  a 
lease  for  years  be  made  of  them  by  deed,  it  may  be  good  by  way  of 
contract  to  suppoit  an  action  of  debt,  but  distrain  the  lessor  cannot. 
Neither  shall  it  pass  with  the  grant  of  the  reversion,  for  it  is  not 
a  rent  incident  to  the  reversion,  but  if  any  rent  be  reserved  in 
such  case  upon  a  lease  for  life,  it  is  utterly  void,  for  in  that  case 
no  action  of  debt  lies.  But  if  a  man  demise  the  vesture  or 
herbage  of  his  land,  he  may  reserve  a  rent,  for  the  thing  is  ma- 
nourable  [i.  e.  capable  of  perception  by  the  manour  or  hand],  and 
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the  lessor  may  distrain  the  cattle  upon  the  land :  and  so  a  rever- 
sion, or  a  remainder  of  lands  or  tenements  may  be  granted  re* 
serving  a  rent,  for  the  apparent  possibility  that  it  may  come 
into  possession,  and  they  are  tenements  within  the  words  of  Lit- 
tleton. 

It  appears  by  Littleton,  that  reservando  is  an  apt  word  of  reserv-  Reddendum, 
mg  a  rent,  and  so  is  reaaendoy  soivendo,jactenao,  znveniendo,  dnmmodo,  exception  du- 
and  the  like.    And  note  a  diversity  between  an  exception  (which  *'"^»*'»**'' 
must  be  part  of  the  thing  granted,    and    must  be  in  esse)  for 
which  excepHs,  salvo,  printer,  and  the  like,  be  apt  words ;  and  a 
reservation    which  is  always   of  a  thing  not  in  esse  but  newly 
created  or  reserved  out  of  the  land  or  tenement  demised.     But  out 
of  a  general  a  part  may  be  excepted,  as  out  of  a  manor,  an  acre, 
bat  not  a  part  of  a  certainty,  as  out  of  twenty  acres,  one. 

U  is  to  be  observed,  that  the  lessor  cannot  reserve  to  any  other.  Reservation 
but  to  bimself,  for  Littleton  says,  reserve  to  himself  and  his  ^"J^^  ^^^,  „^^ 
hfm,  for  otherwise  the  rent  shall  determine  by  his  death  if  he  ^o  executors  or 

a«8i^iM,  if  so  tt 

die  within  the  term.  But  if  he  reserve  a  rent  generally  without  ceases  on  his 
saying  to  whom  it  shall  go,  it  shall  go  to  his  heirs.  If  he  re- 
serve a  rent  to  himself  and  his  assigns,  yet  the  rent  shall  de- 
tennine  by  his  death ;  because  the  reservation  is  good  but  during 
life.  So  it  is  if  he  reserve  a  rent  to  himself  and  his  executors 
it  shall  end  by  his  death,  because  the  heir  has  the  reversion, 
and  the  rent  was  incident  to  the  reversion.  So  if  a  man  warrant 
land  to  B.  and  his  assigns,  the  assignee  must  vouch  during  the 
life  of  B.,  for  the  warranty  continues  only  during  the  life  of  B. 
fcR*  want  of  words  of  inheritance.  So  if  the  rent  be  reserved 
to  the  lessor  his  heirs  and  assigns,  so  that  it  be  incident  to  the 
inheritance,  then  shall  all  the  assignees  of  the  reversion  enjoy  the 
same. 

If  two  joint  tenants  be,  and  they  make  a  lease  for  years  by  Lease  by  joint 
puol,  or  by  deed  poll,  reserving  a  rent  to  one  of  them,  tliis  ing  rent  to  one. 
shall  enure  to  both,  but  if  it  be  so  reserved  by  deed  indented,  it 
shall  enure  to  him  alone  [to  whom  it  is  reserved]  by  way  of 
conclusion  [that  is  in  exclusion  of  the  survivor,  who  by  joining 
in  the  lease  is  estopped  from  averring  any  thing  against  it,  post, 
185  a.] 
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Rtnt  may  be 
pauaMe  every 
two  or  three 
yearu 


Yearly  renL'\  So  it  is  if  the  rent  be  reserved  every  two,  or  three, 
or  more  years.  Of  rents  Littleton  excellently  treats  hereafter  in 
his  chapter  of  Rents,  and  therefore  in  this  place  thus  much  shall 
suffice. 


jDutrfis,  what 
may  be  taken  in 
and  what  not* 


[47  A] 


To  distrain  for  the  rent.']  Here  it  is  necessary  to  be  seen 
what  things  may  be  taken  for  rent,  and  how  the  distress  ou^t 
to  be  kept  1st  It  must  be  of  a  thing  whereof  a  valuable 
property  is  in  some  body,  and  therefore  dogs,  bucks,  does,  conies, 
and  the  like  that  are  fera  natura  cannot  be  distrained.  2d. 
Although  it  be  of  valuable  property,  as  a  horse  8cc.  yet  ^dien  a 
man  or  woman  is  riding  on  him,  or  an  axe  in  a  man's  hand  cutting 
of  wood,  and  the  Uke,  they  are  for  that  time  privileged,  and  cannot 
be  distrained.  3d.  Valuable  things  shall  not.be  distrained  for 
rent,  for  the  benefit  and  maintenance  of  trade  and  by  consequence 
for  the  common  wealth,  and  they  are  there  by  authority  of  law ;  as  a 
horse  in  a  smith's  shop  shall  not  be  distrained  for  the  rent  issuing 
out  of  the  shop,  nor  the  horse  8ic.  in  the  hostry,  nor  the  materials  in 
the  weaver's  shop  for  the  making  of  cloth  ;  nor  cloth  or  garments  in 
a  tailor's  shop ;  nor  sacks  of  com  or  meal  in  a  mill  or  in  a  market; 
nor  shall  any  of  these  things  be  distrained  for  d^m^ige  feasant,  for  they 
are  in  custody  of  the  law.  4th.  Nothing  shall  be  distrained  for  rent 
that  cannot  be  rendered  again  in  as  good  plight  as  it  viras  at  the  time 
of  the  distress  taken ;  as  sheaves  or  shocks  of  com  or  the  like  cannot 
be  distrained  for  rent,  but  for  damage  feasant  they  may  be  dis- 
trained. But  chariots  or  carts  of  com  may  be  distrained  for  rent, 
for  they  may  be  restored.  5th.  Beasts  belonging  to  the  plough, 
averia  caruca,  shall  not  be  distrained,  (which  is  the  ancient  com- 
mon law  of  England,  for  no  man  shall  be  distrained  by  the  utenals 
or  instruments  of  his  trade  or  profession,  as  the  axe  of  the  carpenter, 
or  the  books  of  a  scholar)  but  goods  or  other  beasts,  whidi 
Bracton  calls  animalia  (or  catella)  otiosa,  may  be  distrained.  6th. 
Furnaces,  cauldrons,  or  the  like  fixed  to  the  freehold,  or  the  doors 
or  windows  of  the  house,  or  the  like  cannot  be  distrained.  Lastly, 
beasts  that  escape  may  be  distrained  for  rent,  though  they  have 
not  been  levant  and  couchaiU.  [But  see  as  to  this  last  point 
2  Lutw.  1673.] 


Note,  that  he  who  distrains  any  thing  that  has  life,  must  im- 


Live  cattle, 

and  covert.        pouud  them  in  a  lawful  pound  within  three  miles  in  the  same 
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county,  and  that  is  either  overt  or  open,  in  a  pinfold  made  for  such 
purposes,  or  in  his  own  close,  or  in  the  close  of  another  by  his  con- 
sent. And  it  is  there  called  open,  because  the  owner  may  give  his 
cattle  meat  and  drink  without  trespass  to  any  other,  and  then  the 
cattle  must  be  sustained  at  the  peril  of  the  owner.  Or  it  is  a 
pound  povert,  or  close,  as  to  impound  the  cattle  in  some  part  of  his 
bouse,  and  then  the  cattle  are  to  be  sustained  with  meat  and  drink 
at  the  peril  of  him  who  distrains,  and  he  shall  not  have  any  satis- 
faction therefore.  But  if  the  distress  be  of  utensils  of  household, 
or  such  like  dead  goods  which  may  take  harm  by  wet  or  weather, 
or  be  stolen  away,  there  he  must  impound  them  in  a  house  or  other 
pound  covert  within  three  miles  within  the  same  county,  for  if  he 
impound  them  in  a  pound  overt  he  must  answer  for  them.  If  the 
distress  be  taken  of  goods  without  cause,  the  owner  may  make 
rescue ;  but  if  they  are  distiuined  without  cause,  and  impounded, 
the  owner  cannot  break  the  pound  and  take  them  out,  because 
they- are  then  in  the  custody  of  the  law.  But  if  a  man  distiains 
cattle  for  damage  feasant,  and  puts  them  in  the  pound,  and  the 
owner  who  had  common  there  makes  fresh  suit,  and  finds  the  door 
unlocked,  he  may  justify  the  taking  away  of  the  cattle  in  a  parco 
fracio.  If  the  owner  break  the  pound  and  take  away  his  goods,  the 
party  distraining  may  have  bis  action  de  parco  fracio,  and  he  may 
also  take  his  goods  that  were  distrained  wheresoever  he  finds  them 
and  impound  them  again. 

But  it  is  to  be  observed,  that  for  the  rent  due  on  the  last  day  of  Bent  due onimt 
the  term,  the  lessor  cannot  distrain,  because  the  term  is  ended  [and  no? ^ distraint 
one  cannot  distrain  the  same  day  the  rent  becomes  due  but  only  f^'  ^nded** 
the  day  after ;]  and  therefore  some  used  to  reserve  the  last  half 
year's  rent  at  the  feast  of  the  nativity  of  Saint  John  Baptist  before 
the  end  of  the  term,  so  that  if  the  rent  be  not  then  paid,  the  lessor 
may  distrain  between  that  and  Michaelmas  following. 

Action  of  debt]    Note,  upon  a  lease  for  years,  reserving  a  yearly  Bemedy  by 
rent :  the  lessor  may  have  seveml  actions  of  debt  for  every  year's  rent.  "^'*^  ^  *  '* 


•  But  now  by  statute  8  Ann.  c.  14.  rent  may  be  distrained  for  after  the 
deteimination  of  the  lease  in  the  same  manner  as  before,  and  for  six  calendar 
months  afterwards,  if  the  landlord's  title  and  the  tenant*s  possession  continue  so 
Ufog.    See  also  4  Geo.  2.  c.  28.,  1 1  Geo.  2.  c.  19. 
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But  upon  a  bond  or  contract  for  payment  of  several  sums  no  action 
of  debt  lies  till  the  last  day  be  past 


Tenant  wtay 
them  that  his 
landlord  hiUh 
nothing  in  the 
tenements  if 
lease  btf  parol, 
ctmtnif  by 
deed,  which  is 
an  estoppel. 


Doctrine  of 
estoppel  fully 
exemplijiedm 


[48  a] 


Hut  in  6uch  case  it  behoves  the  lessor  to  be  seised  in  the  same 
tenements  at  the  time  of  his  lease  ;  for  it  is  a  good  plea  for  the  lessee  to 
say^  that  the  lessor  had  nothing  in  the  tenements  at  the  time  of  the 
lease."]  And  the  reason  of  this  is,  that  in  every  contract  there 
must  be  quid  pro  quoy  for  contractus  est  quasi  actus  contra  actum; 
and  therefore  if  the  lessor  has  nothing  in  the  land,  the  lessee  has 
not  quid  pro  quo,  nor  any  thing  for  which  he  should  pay  any  rent 
And  in  that  case  he  may  also  plead,  that  the  lesscNr  nan  dkmsity 
and  give  in  evidence  the  other  matter,  except  the  lease  be  made  bff 
deed  indented,  S^c.  If  the  lease  be  made  by  deed  indented,  then  are 
both  parties  concluded,  but  if  it  be  by  deed-poll  the  lessee  is  not 
estopped  to  say,  that  the  lessor  had  nothing  at  the  time  of  the 
lease  made.  A.,  lessee  for  the  life  of  B.,  makes  a  lease  for  years  by 
deed  indented,  and  after  purchases  the  reversion  in  fee.  B.  dies 
[whereby  the  estate  pour  auter  vie  out  of  which  the  lease  ¥ras 
carved  ceases,  then]  A.  may  avoid  his  own  lease,  for  he  may  con- 
fess and  avoid  the  lease  which  took  effect  in  pmnt  of  interest  and 
determined  by  the  death  of  B.  But  if  A.  had  nothing  in  the  land, 
and  made  a  lease  for  years  by  deed  indented,  and  after  purchased 
the  land,  the  lessor  is  as  well  concluded  as  the  lessee  to  say  that 
the  lessor  had  nothing  in  the  land  ;  and  here  it  woHkls  only  upon 
the  conclusion,  and  the  lessor  cannot  confess  and  avoid  as  be 
might  in  the  other  case.  If  a  man  take  a  lease  of  his  own  land  by 
deed  indented  reserving  a  rent,  the  lessee  is  concluded.  But  if  a 
man  take  a  lease  of  the  herbage  of  his  own  land  by  deed  indented, 
this  is  no  conclusion  to  say,  that  the  lessor  had  nothing  in  the 
land,  because  it  was  not  made  of  the  land  itself:  but  if  a  man  take 
a  lease  for  years  of  his  own  land  by  deed  indented,  the  estoppel 
does  not  continue  after  the  term  ended.  For  by  the  making  of  the 
lease  the  estoppel  arises,  and  consequently  by  the  end  of  the  lease, 
the  estoppel  determines,  and  that  part  of  the  indenture  which  be- 
longed to  the  lessee,  after  the  term  ended  belongs  to  the  lessor, 
which  could  not  be  if  the  estoppel  continued. 
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Section  69. 

kuD  it  U  to  be  understood,  that  in  a  lease  for  years,  by  deed  or  Livery  not  ne 
tfithaut  deed,  there  needs  no  livery  of  seisin  to  be  made  to  the  ^^^  ^*" 
lessee,  but  he  may  enter  when  he  will  by  force  of  tlie  same  lease. 
But  of  feoffments  made  in  the  country  [as  distinguished  from 
feoffments  made  in  court  and  enrolled'],  or  gifts  in  tail,  or  lease 
for  term  of  life ;  in  such  cases  where  a  freehold  shall  pass,  if  it  be 
by  deed  or  without  deed,  it  is  necessary  to  have  livery  of  seisin. 

Livery  of  seisin  is  a  solemnity  that  the  law  requires  for  the  passing  Uvery  ofuUir 
of  a  freehold  of  lands  or  tenements  by  dehvery  of  the  seisin  thereof.       P^*^^ 
And  there  are  two  kinds  of  livery  of  seisin,  viz.  a  livery  in  deed, 
and  a  livery  in  law.   A  livery  in  deed  is  where  the  feoffor  takes  the 
ring  of  the  door,  or  a  turf  or  a  twig  of  the  land,  and  delivers  the 
same  upon  the  land  to  the  feoffee  in  name  of  seisin  of  -the  land. 
And    this    may   be  done  in  two   ways.      By  a  solemn  act  and 
words;    as  by  delivery  of  the   ring  or  hasp  of  the  door,  or   a 
branch  or  twig  of  a  tree,  or  a  turf  of  the  land,  with  these  or 
the  like  words,  (the  feoffor  and  feoffee  both  holding  the  deed  of 
fieofiiiient,  and  the  ring  of  the  door,  hasp,  branch,  twig,  or  turf)  and 
the  feoffor  saying,  '*  Here  I  deliver  you  seisin  and  possession  of  this 
house,  in  the  name  of  all  the  lands  and  tenements  contained  in 
this  deed,  according  to  the  form  and  effect  of  this  deed  ;*'  or  by 
words  without  any  ceremony  or  act ;  as,  the  feoffor  being  at  the 
door  or  within  the  house,  may  say  ^^  Here  I  deliver  you  seisin  and 
possession  of  this  house,  in  the  name  of  seisin  and  possession  of  all 
the  lands  and  tenements  contained  in  this  deed  :"  et  sic  de  similibus : 
or,  "  Enter  you  into  this  house  or  land,  and  have  and  enjoy  it  ac- 
cording to  the  deed :"  or,  **  Enter  into  the  house  or  land,  and  God 
give  you  joy :"  or,  *'  I  am  content  you  shall  enjoy  this  land  accord- 
ing to  the  deed;"  or  the  like.     For  if  words  may  amount  to  a 
livery  within  view,  much  more  may  they  upon  the  land.     But  if 
a  man  deliver  the  deed  of  feoffment  upon  the  land,  this  amounts  to 
no  livery  of  seisin,  for  it  has  another  operation  to  take  effect  as 
a  deed  :  but  if  he  deliver  the  deed  upon  the  land  in  name  of  seisin 
of  all  the  lands  contained  in  the  deed,  this  is  a  good  livery  :  and 
80  are  other  books  intended  that  treat  hereof,   if  the  deed  was 
delivered  in  name  of  seisin  of  that  land.     Hereby  it  appears,  that 
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the  delivery  of  any  thing  upon  the  land  in  name  of  seisin  of  that 
land,  though  it  be  nothing  concerning  the  land,  as  a  ring  of  gold 
or  the  like,  is  a  good  livery  of  seisin  of  the  land,  and  so  has  it  been 
resolved  by  all  the  judges  ;  and  so  of  the  like. 


Partinname 
ofwhoUm 


If  divers  parcels  of  land  be  contained  in  a  deed,  and  the  feoffor 
delivers  seisin  of  one  parcel  according  to  the  deed,  all  the  parcek 
pass,  albeit  he  says  not  (in  name  of  all  &c.)  becaase  the  deed 
contains  all.  And  so  if  there  be  divers  feoffees,  and  he  makes 
livery  to  one  according  to  the  deed,  the  land  passes  to  all  the 
feoffees,  and  yet  the  plainer  way  is  to  say  (in  the  name  of  the 
whole,  or  of  all  the  feoffees.) 


Livtry  enurtt 
aeeording  to 
de§df  ita  to  te- 
nant for  yeart 
void. 


[486] 


If  a  man  make  a  charter  [of  feoffment]  in  fee,  and  deliver  seisin 
for  life  secundum  formam  carUt,  the  whole  fee-simple  shall  pass,  for 
it  shall  be  taken  most  strongly  against  the  feoffor.  Note,  that 
these  words  {secundum  formam  carta)  are  understood  according  to 
the  quantity  and  quaUty  of  the  effectual  estate  contained  in  the 
deed.  If  a  man  make  a  lease  for  years  by  deed,  and  deliver  seisin 
according  to  the  form  and  effect  of  the  deed  ;  yet  he  has  bat  an 
estate  for  years,  and  the  livery  is  void,  as  Littleton  says.  So  if  A. 
by  deed  give  land  to  B.  to  have  and  to  hold  (after  the  death  of  A.) 
to  B.  and  his  heirs,  this  is  a  void  deed,  because  he  cannot  reserve 
to  himself  a  particular  estate  [of  freehold  nor  can  he  create  a  free- 
hold infuturo],  and  construction  must  be  made  upon  the  whole  deed ; 
and  if  livery  be  made  according  to  the  form  and  effect  of  the  deed, 
the  livery  is  void  also,  because  the  livery  refers  to  a  deed  that  has 
no  effect  in  law,  and  cannot  therefore  work  secundum  formam  carta. 


Livery  by  at' 
torneygood* 


And  it  is  to  be  observed,  that  neither  the  feoffor  being  absent 
can  make  livery,  nor  the  feoffee  being  absent  can  take. livery,  but 
only  by  warrant  of  attorney  by  deed,  and  not  by  parol,  because  it 
concerns  matter  of  freehold. 


Livery  of  move- 
able/reehold. 


Vide  sect  1,  in  Bridgewater's  case,  where  a  man  has  a  moveable 
estate  of  inheritance,  for  example  there  put,  in  thirteen  acres :  if 
they  be  parcel  of  a  manor,  they  may  pass  by  the  name  of  the 
manor ;  but  if  they  be  in  gross,  then  the  charter  of  feoffment  must 
be  of  thirteen  acres  lying  and  being  in  the  meadow  of  eighty 
acres,  generally,  without  bounding  or  describing  the  same  in 
certainty. 
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A  livery  in  law  is,  where  the  feoffor  says  to  the  feoffee,  being  in  Livery  in  u 
the  view  of  the  house  or  land  (I  give  yonder  land  to  you  and 
your  heirs,  go  enter  into  the  same,  and  take  possession  thereof 
accordingly),  and  the  feoffee  does  accordingly  in  the  life  of  the 
feoffor  enter,  this  is  a  good  feoffment.  But  if  either  the  feoffor  or 
feoffee  die  before  entry  the  livery  is  void.  And  livery  within  view 
is  good  wher0  there  is  no  deed  of  feoffment.  And  such  a  livery  is 
good  albeit  the  land  lie  in  another  county.  A  man  makes  a  charter 
of  feoffinent  and  delivers  seisin  within  view,  if  the  feoffee  dare  not 
rater  for  fear  of  death,  but  claims  the  same,  that  shall  vest  the 
freehold  and  inheritance  in  him,  albeit  by  the  livery  no  estate 
passed  to  him^  neither  in  deed  nor  in  law,  so  that  such  a  claim  shall 
s^re  as  well  to  vest  a  new  estate  and  right  in  the  feoffee,  as  in  the 
conunon  case  to  revest  an  ancient  estate  and  right  in  the  disseisee 
8cc.  as  shall  be  said  hereafter  more  at  large  in  the  Chapter  of  Con- 
tinual Claim.  And  so  note  a  livery  in  law  shall  be  perfected  and 
executed  by  an  entry  in  law. 

If  a  man  be  disseised,  and  make  a  deed  of  feoffment  and  a  letter  Livery  ^ 
of  attorney  to  enter  and  take  possession  and  afterwards  to  make  tit^!^!^ 
livery  secundum  formam  carta,  this  is  a  good  feoffment  albeit  he  was 
out  of  possession  at  the  time  of  the  charter  made,  for  the  authority 
given  by  the  letter  of  attorney  is  executory,  and  nothing  passed  by 
the  delivery  of  the  deed  till  livery  of  seisin  was  made.  And  in 
ancient  letters  of  attorney  power  is  given  to  others  to  take  posses- 
sion for  the  feoffor.  But  if  a  man  be  disseised,  and  make  a  writing 
of  lease  for  years  and  deliver  the  deed,  and  afterwards  delivers  it 
upon  the  ground,  the  second  delivery  is  void,  for  the  first  delivery 
made  it  a  deed,  and  because  the  lease  for  years  must  take  effect 
l^  delivery  of  the  deed,  therefore  the  deed  delivered  when  he  was 
oat  of  possession  was  void.  But  so  it  is  not  of  a  charter  of  feoff- 
ment, for  that  takes  effect  by  the  livery  and  seisin.  But  if  the 
lessor  had  delivered  it  as  an  escrow,  to  be  delivered  as  his  deed 
upon  the  ground,  that  had  been  good. 

And  note,  a  man  may  have  an  inheritance  in  an  upper  chamber.  Chambers, « 
though  the  lower  buildings  and  soil  be  in  another,  and  seeing  it  is  ^'^^  *^ 
tn  inheritance  corporeal,  it  shall  pass  by  livery. 

A  man  makes  a  lease  for  years  and  afterwards  makes  a  deed  of  Temantmpt 
feoffment  and  delivers  seisin,  the  Icnssee  being  in  possession  and  not  ^ni  totk§i» 


To.Liit.  48Ai49a. 
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[49a] 


assenting  to  the  feoffment,  this  livery  is  void;  for  albeit  the  feoffor 
has  the  freehold  and  inheritance  in  him,  yet  that  is  not  sufficient^ 
for  a  livery  must  be  given  of  the  possession  also ;  but  if  the  lessee 
be  absent,  and  has  neither  wife  nor  servants  (though  he  has 
cattle)  upon  the  ground,  the  livery  of  seisin  shall  be  good.  If  a 
man  be  seised  of  a  house  and  several  closes  in  one  county  in 
fee,  and  makes  a  lease  for  years,  and  afterwards  makes  a  feoffment 
in  fee  of  the  same,  and  makes  livery  of  seisin  in  the  closes  (the 
lessee  or  his  wife  or  servants  then  being  in  the  house)  the  livery  is 
void  for  the  whole :  for  the  lessee  cannot  be  upon  every  parcel  of 
the  land  to  him  demised  for  the  preservation  or  continuance  of  his 
possession  therein.  And  therefore  his  being  in  the  house,  or  upon 
any  part  of  the  land  to  him  demised,  is  sufficient  to  preserve  and 
continue  his  possession  in  the  whole  from  being  ousted  or  dis- 
possessed. 

Note  a  great  diversity ;  when  a  man  has  two  ways  to  pass  lands, 
and  both  of  the  ways  be  by  the  common  law,  then  if  he  intends  to 
pass  them  by  one  of  the  ways,  [which  from  some  informality  he  can- 
not do]  yet  ut  res  magis  valeai  it  shall  pass  by  the  other.  But  where 
a  man  may  pass  lands  either  by  the  common  law,  or  by  raising  of 
an  use,  and  settling  it  by  the  statute,  there  in  many  cases  it  is 
otherwise. 


Samples.  For  example,  if  a  man  be  seised  of  two  acres  in  fee,  and  lets  one 

of  them  for  years,  and  intending  to  pass  them  both  by  feoffment, 
makes  a  charter  of  feoffment,  and  makes  livery  in  the  acre  in  pos- 
session, in  name  of  both,  only  the  acre  in  possession  passes  by  the 
livery ;  yet  if  the  lessee  attorn,  the  reversion  of  that  acre  shall  pass 
by  the  deed  and  attornment,  for  he  is  in  by  the  common  law,  and 
in  the  per  in  both,  and  so  in  the  like.  But  otherwise  it  is,  if  the 
father  make  a  charter  of  feoffment  to  his  son  with  a  letter  of  at- 
torney to  make  livery,  and  no  Uvery  is  made,  yet  no  use  shall  arise 
to  the  son,  because  he  should  be  in  by  the  statute  in  another  de- 
gree, viz.  in  the  post^  and  the  intention  of  the  parties  work  much 
both  in  the  raising  and  direction  of  uses.  So  if  cestmque  use  and 
his  feoffees  had  joined  in  a  feoffment  after  the  statute  of  1  R.3,  &c. 
it  had  been  the  feoffment  of  the  feoffees  and  the  confirmation  of 
cestuique  use,  for  the  estate  at  the  common  law  shall  be  preferred. 
lAveryistocoT'  So  to  concludc  this  poiut ;  of  freehold  and  inheritances,  some  be 
Mveryrf'deed  corporeal,  as  houses  &c.  lands  &c.  these  are  to  pass  by  livery  of 
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seisin,  by  deed  or  without  deed;  some  be  incorporeal,  as  ad-  i»toincarporea 

hereditam€ntu 

vowsons,  rents,  commons,  estovers  &c.  these  cannot  pass  without 
deed,  but  they  may  without  any  livery  for  the  law  has  provided  the 
deed  in  this  case  in  place  or  stead  of  the  livery.  And  so  it  is  if  a  man 
make  a  lease,  and  by  deed  grants  the  reversion  in  fee,  here  the  free- 
hold with  attornment  of  the  lessee  passes  by  the  deed  which  is  in 
lieu  of  the  livery,  [or  rather  the  freehold  being  in  remainder  passes 
by  grant]. 

This  ancient  manner  of  conveyance  by  feoffment  and  livery  of  Feaforoutrf 
seisin,  does  for  many  respects  exceed  all  other  conveyances.     For  nothingbut 
(as  hath  been  said)  if  the  feoffor  be  out  of  possession,  neither  fine,  ^^,^1^^ 
recovery,  indenture  of  bargain  and  sale  enrolled,  nor  any  other  con- 
vej^nce,  will  avoid  an  estate  by  wrong  and  reduce  clearly  the  estate 
of  the  feoffee  so  as  to  make  a  perfect  tenant  of  the  freehold ;  this 
can  be  done  by  livery  of  seisin  only  upon  the  land :  and  the  other 
conveyances  being  made  off  the  ground,  do  sometimes  more  hurt 
than  good,  when  the  feoffor  is  out  of  possession. 

And  yet  in  some  cases  a  freehold  shall  pass  by  the  common  law  Whenafreekoi 

tnoy  pots  vnth' 

witfaoot  livery  of  seisin ;  as  if  a  house  or  land  belong  to  «n  office,  out  iwery. 
by  the  grant  of  the  office  by  deed,  the  house  or  latid  passes  as  be» 
longing  thereunto.  So  if  a  house  or  chamber  belong  to  a  oorody» 
by  the  grant  of  the  corody,  the  house  or  chamber  passes.  A  free- 
hold may  by  custom  be  surrendered  without  livery,  as  hereafter 
shall  be  said :  and  so  of  assignment  of  dower  ad  ostium  eccksusy  or 
otherwise,  and  by  Exchange  a  freehold  may  pass  without  livery,  as 
hereafter  shall  be  said  in  this  Chapter. 


Section  60. 

But  if  a  man  lets  lands  or  tenements  by  deed  or  without  deed  for  Livery  to  term 
term  of  years,  the  remainder  over  to  another  for  life,  or  in  tail,  or  a'remaindwof 
in  fee ;  in  this  case  it  is  necessary,  that  the  lessor  make  livery  of  free*»old. 
seisin  to  the  lessee  for  years,  otherioise  nothing  passes  to  those  in  re- 
mainder,  although  the  lessee  enter  into  the  tenements.    And  if  the 
termor  in  this  case  enters  before  any  livery  of  seisin  be  made  to 
him,  then  is  the  freehold  and  also  the  reversion  in  the  lessor.     But 
if  he  makes  livery  of  seisin  to  tlie  lessee,  then  is  the  freehold  to- 
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Lut.  «.ea. 


Remainder 
what. 


gether  with  the  fee  in  those  in  remainder  according  to  the  form  of 
the  grant  and  the  will  of  the  leeeor. 

By  deed  or  without  deedJ]  For  seeing  that  the  remainders  take 
effect  by  livery,  there  needs  no  deed  [at  common  law.] 

The  remainder.']  Is  the  residue  of  an  estate  in  land  depending 
upon  a  particular  estate,  and  created  together  with  the  same,  and  in 
law  latin  it  is  called  remanere. 


Text  explamtd. 


[496] 


one  attorney 
bad,  iftiDO 
jointly  ap- 
po'mUsd, 


So  if  to  one  of 
two  feoffees, 
when. 


Makes  livery  of  seisin  to  the  lesseeJ]  Livery  is  not  necessary  in  this 
case  for  the  lessee  himself,  because  he  has  but  a  term  for  years,  bat 
it  is  for  the  benefit  of  those  in  the  remainder,  so  that  the  livery 
to  the  lessee  shall  enure  for  the  benefit  of  them  in  the  remainder: 
for  delivery  of  possession  could  not  be  made  to  the  next  in  re- 
mainder, because  the  possession  belonged  to  the  lessee  for  years ; 
and  for  that  the  particular  term  and  all  the  remainders  make  in  law 
but  one  estate  and  take  effect  at  one  time,  therefore  the  livery  is 
to  be  made  to  the  lessee.  But  if  a  lease  for  years  without  deed  be 
made  to  A.  and  B.,  with  remainder  to  C.  in  fee,  and  livery  is  made 
to  A.  in  the  absence  of  B.  in  the  name  of  both ;  it  seems  the  livery 
is  good  to  vest  the  remainder:  and  there  is  a  diversity  where 
joint  attomies  are  appointed  to  receive  livery  for  another  and  livery 
is  made  to  one  of  them  in  the  name  of  both,  this  is  clearly  void, 
because  they  have  but  a  mere  and  bare  authority,  and  they  both 
make  but  one  attorney  in  law,  unless  the  warrant  be  joint  and  se- 
veral, but  the  lessee  for  years  has  an  interest  in  the  land.  Again, 
if  A.  is  to  make  a  feoffment  to  B.  and  C.  and  their  heirs  without 
deed,  and  A.  makes  livery  to  B.  in  the  absence  of  C.  in  the  name 
of  both  and  to  their  heirs  ;  this  livery  is  void  to  C,  because  a  man 
being  absent  can  take  a  freehold  by  livery  [only]  by  his  attorney 
lawfully  authorised  to  receive  the  same  by  deed,  unless  the  feoff- 
ment be  made  by  deed,  and  then  the  livery  to  one  in  the  name  of 
both  is  good. 


Delivery  of  deed  Note,  there  is  a  diversity  between  livery  of  seisin  of  land  and  the 
idHn*  w2a  and  delivery  of  a  deed ;  for  if  a  man  deliver  a  deed  without  saying 
mthout  deed,      ^uy  thing,  it  is  a  good  delivery,  but  to  a  livery  of  seisin  of  land 

words  are  necessary  ;  as  taking  in  his  hand  the  deed  and  the  ring 
of  the  door  (if  it  be  of  a  house)  or  a  turf  or  twig  (if  it  be  of 
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land)  and  the  feoffee  laying  bis  hand  on  the  deed  also,  the  feoffor 
must  say  to  the  feoffee,  '^  Here  I  deliver  to  you  seisin  of  this 
house/'  or  ^*  of  this  land,  in  the  name  of  all  the  land  contain- 
ed in  this  deed,"  according  to  the  form  and  effect  of  the  deed ; 
or  if  it  be  without  deed,  then  the  words  may  be,  '*  Here  I  deliver 
you  seisin  of  this  house,"  or  '*  land,"  &c.  "  to  have  and  to  hold 
to  you  for  life,'*  or  "  to  you  and  the  heirs  of  your  body,"  or 
*'  to  you  and  your  heirs  for  ever,"  as  the  case  shall  require. 

When  the  kinsman  of  Elimelech  gave  unto  Boas  the  parcel  of  ^»*^^!f  rf 
land  that  was  Elimelech's,  be  took  off  his  shoe,  and  gave  it  unto 
Boas  in  the  name  of  seisin  of  the  land  (after  the  manner  in  Is- 
rnd)  in  the  presence  and  with  the  testimony  of  [ten  elders  and] 
many  witnesses,  [whom  he  addressed,  saying,  ^'  Ye  are  witnesses 
this  day,  that  I  have  bought  all  that  was  Elimelech's,  of  the  land 
of  Naomi,"  his  kinsman,  who  alone  had  the  right  of  redemption : 
and  it  does  not  appear  that  any  writing  was  then  executed.]  And 
when  Ephron  enfeoffed  Abraham  of  the  field  of  Machpelah,  he 
said  to  him,  ^'  Agrum  trado  tibi,''  Sfc.  "  I  deliver  this  field  to 
thee.'' 

A  man  makes  a  lease  for  years  to  A.,  the  remainder  to  B.  in  Livery  in  view 
fee,  and  makes  livery  to  A.  within  view;  this  livery  is  void,  for  h^^^crneybad 
DO  man  can  take  by  force  of  a  livery  within  view,  but  he  who  takes 
the  freehold  himself. 

And  if  the  termor  in  this  case  enters  before  any  Uverj/  of  seisin  LesseeU  entry 
made,  4rc.]     By  the  entry  of  the  lessee  he  is  in  actual  possession,  ''*^''^*  "*'^* 
and  then  the  livery  cannot  be  made  to  him  who  is  in  possession. 
Bat  if  the  lessor  and  lessee  come  upon  the  ground,  with  purpose 
the  lessor  to  make  and  the  lessee  to  take  livery,  there  his  entry 
▼ests  no  actual  possession  in  him  until  livery  be  made.    And  there-  No  remitter  by 
fore  if  it  be  agreed  between  the  disseisor  and  disseisee,  that  the  ^0^  maheT' 
disseisee  shall  release  all  his  right  to  the  disseisor  upon  the  land,  ^^{^'  "^* 
and  accordingly  the  disseisee  enters  into  the  land,  and  delivers  the 
release  to  the  disseisor  upon  the  land,  this  is  a  good  release,  and 
the  entry  of  the  disseisee,  being  for  this  purpose,  did  not  avoid  the 
disseisin,  for  his  intent  in  this  case  did  guide  his  entry  to  a  special 
purpose ;  [and  if  it  had  avoided  the  disseisin,  the  disseisor  would 
not  have  had  any  estate  whereupon  the  release  might  have  worked.] 
But  if  the  disseisor  enfeoff  the  disseisee  and  others,  there,  albeit 
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the  disseisee  came  to  take  livery,  yet  when  livery  is  made,  the 
disseisee  is  remitted  to  the  whole  in  judgment  of  law,  as  shall  be 
said  more  at  large  in  the  Chapter  of  Remitter,  in  its  proper  place. 


[60a]  Section  61. 

Livery  of  part  And  if  a  man  will  make  a  feoffment,  by  deed  or  without  deed,  of 
<»pt  feoi^e^*  'amb  or  tenements  which  he  has  in  divers  towns  in  one  county^  the 
b^deed»a^  /trery  of  seisin  made  in  one  parcel  of  the  tenements  in  one  town,  in 
ferent  countiei.  the  name  of  all  the  rest,  is  sufficient  for  all  other  the  lands  and 

tenements  comprehended  within  the  same  feoffment  in  all  other  the 
towns  in  the  same  county.  But  if  a  man  makes  a  deed  offeoffmeni 
of  lands  or  tenements  in  divers  counties,  there  it  is  necessary  in  every 
county  to  have  a  livery  of  seisin. 

In  one  county. 1  And  forasmuch  as  the  men  of  one  county  do 
not  associate  together  with  men  of  another  county  at  county 
courts,  turns,  leets,  and  other  courts,  therefore  in  judgment  of  law 
they  shall  take  no  notice  of  a  livery  in  another  county  to  pass  any 
lands  in  their  own  county.  But  of  this  more  shall  be  said  here- 
after. 


Section  62. 

Exchaoge  of  And  in  some  cases  a  man  shall  have  by  the  grant  of  another  a  fee- 
county  good  by  simple,  fee- tail,  or  freehold  without  livery  of  seisin.  As  if  there 
^\yil^^iQ  J«  two  men,  and  each  of  them  is  seised  of  a  quantity  of  land 
Frauds.]  in  one  county,  and  the  one  grants  his  land  to  the  other  in  exchange 

for  the  land  which  the  other  has,  and  in  like  manner  the  other 
grants  his  land  to  the  first  grantor  in  exchange  for  the  land  which 
the  first  grantor  has;  in  this  case  each  may  enter  into  the  others 
land  so  put  in  exchange  without  any  livery  of  seisin ;  and  such 
exchange  made  by  parol  of  tenements  within  the  same  county  with- 
out writing  is  good  enough. 

Ifintwocotm-  Here  Littleton  puts  a  case  where  freehold  &c.  shall  pass  without 
^rtaihti^ha.  livcry  of  seisin,  and  thereupon  puts  the  case  of  an  exchange  of 
fnwtt,adeed      lands  in  one  county  which  is  good  by  deed  or  without  deed,  without 

any  livery,  but  if  it  be  in  several  counties  there  must  be  a  deed. 
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Also  of  things  that  lie  in  grant,  as  advowsons,  rents,  commons  &c. 

an  exchange  of  them,  albeit  they  are  in  one  county^  is  not  good, 

unless  it  be  by  deed ;  and  therefore  Littleton  puts  his  case  warily 

of  land.     And  in  case  of  a  fine,  which  is  a  feoffment  of  record — of 

a  devise  by  a  last  will — of  a  surrender— of  a  release  or  confirmation 

to  a  lessee  for  years,  or  at  will;  in  all  these  and  some  other  cases       [506] 

a  freehold  may  pass  without  livery.     But  this  word  (exchange)  is 

so  appropriated  by  law  to  this  case,  that  it  cannot  be  expressed  by 

any  periphrasis  or  circumlocution* 

In  tku  etue  each  may  enter  4rc«]   For  by  the  exchange  the  parties,  Evtry  essentia 
albeit  the  lands  are  all  in  one  county,  have  no  freehold  in  deed  or  in  ^^»  i^^.**^ 
law  in  them  before  they  execute  the  same  by  entry ;  and  therefore  <**^* 
if  one  of  thmn  dies  before  the  exchange  be  executed  by  entry,  the 
exchange  is  void  ;  for  the  heir  cannot  enter  and  take  it  as  a  pur- 
chaser, because  he  was  named  only  to  take  by  way  of  limitation  of 
estate  in  course  of  descent. 


Section  63. 

A.ND  if  the  lands  exchanged  be  in  divers  counties,  there  it  is  Deed  requisiti 
necessary  to  have  a  deed  indented  made  between  them  of  the  lands^intwo^ 
exchange.  "^^^ 

Thk  is  evident  enough.  But  of  what  things  an  exchange  may  What  may  he 
be  made  (which  was  a  conveyance  frequent  in  former  times)  is  to  ^^^^iand 
be  seen  :  and  herein  many  things  are  to  be  observed.     Ist.  That  hut  not  an  an- 

.  tittity; 

the  diings  exchanged  need  not  to  be  in  esse  at  the  time  of  the 
exchange  made.  As  if  I  grant  a  rent  newly  created  out  of  my 
hnds  in  exchange  for  the  manor  of  Dale,  this  is  a  good  exchange. 
2dly.  There  needs  no  transmutation  of  possession  ;  and  therefore  a 
rdeaaeof  a  rent,  or  estovers,  or  a  right  to  land,  in  exchange  for  land, 
is  good.  The  things  exchanged  need  not  be  of  one  nature,  so  they 
concern  lands  or  tenements,  whereof  Littleton  here  speaks.  As 
land  for  rent  or  common,  or  any  other  inheritance  which  concerns 
lands  or  tenements,  or  spiritual  things,  as  tithes  &c.  for  temporali- 
ties, and  tenure  by  divine  service  for  a  temporal  seigniory  8cc.  But 
annuities  or  such  like  which  charge  the  person  only,  and  do  not 
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concern  landR  or   tenementSy  cannot  be  exchanged  for  lands  or 

tencmcnlR. 


Section  64. 

nor  fM-toil  for     ^^  |)  note,  that  in  exchanges  it  is  essential  that  the  estates  which 

both  parties  have  in  the  lands  exchanged  be  equal ;  for  if  the  one 
wills  and  grants  that  the  other  shall  haine  his  bind  in  fee-tail  for 
the  land  which  he  has  of  the  grant  of  the  other  in  fee'Simple, 
although  the  other  agree  to  this,  yet  the  exchange  is  wM,  hecmue 
the  estates  are  not  equal. 


Section  65. 

nor  lifo  tttate  In  the.  sanie  manner  it  is,  where  it  is  granted  and  agreed  between 
tail  wnml  for  iheni,  that  the  one  shall  have  in  the  one  land  fee-tail,  and  the  other 
uilipecial:       ,';|  //,^  other  land  but  a  term  for  life  ;  or  if  the  one  shall  have  in 

the  one  land  fee-tail  general,  and  the  other  in  the  other  land  fee- 
tail  special  &*c.  So  in  exchanges  it  is  necessary  that  the  estates 
of  both  parties  be  equal,  viz.  if  the  one  has  a  fee-simple  in  the  one 
land,  that  the  other  shall  have  a  like  estate  in  the  other  land ;  and 
if  the  one  luts  fee-tail  in  the  one  land,  the  other  ought  to  have  tk$ 
like  estate  in  the  other  land  i^c.  and  so  of  other  estates.  But  the 
[relative]  value  of  the  lands  is  immaterial,  for  albeit  the  land  of 
one  be  of  far  greater  value  than  the  land  of  the  other  ^  that  is  no 
detriment  to  the  exchange ^ provided  the  estates  exchanged  be  equaL 
And  so  in  an  exchange  there  are  two  grants,  for  each  party  grants 
his  land  to  the  other  in  exchange  &*c.  and  in  each  of  their  grants 
mention  shall  be  made  of  the  exchange. 

but  Joint  ttnanti       That  the  eslatcs  be  equal.']     Equality  in  lands  is  threefold^  viz. 

"^^VumMAn    **^*  K^l^i^li^y  i"^  value.    2dly.  Equality  in  quantity  of  estate  given 

(»ci»i«a»  w         mij  taken.     3dly.  Equality  in  quality  or  manner  of  [holding  the] 

^itv*  estates  given  and  taken.     But»  as  Littleton  says,  equality  in  yalue 

t     ^J        is  not  requisite  ;  neither  is  equality  in  the  quality  or  manner  of 

[holding]  the  estate.    And  therefore  two  joint  tenants  may  give 

lands  to  two  other  men  [to  hold  in  joint  tenancy]  in  exchange  for 
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lands  [received]  finom  them  to  hold  in  comow  :  ami  vvt 
of  their  estates  is  not  equal,  fiir  tike  estate  el  oat  panr  » JQE&t,  mad 
the  other  is  in  commoo.  Azsd  so  it  is  if  two  nea  gire  Isnds  to  A. 
and  his  heirs  in  exchange  for  lands  receired  fiom  A.  to  boad  to 
them  and  their  heirs  [in  joint  tenancy  or  in  conuaoo] :  thongh  heK 
the  ooe  party  has  a  joint,  and  tlM  otlKr  a  sole  esate,  yet  tlM  ex- 
change is  good. 

The  like  law  is  if  the  one  land  be  of  a  dcfcnsbk  titk,  and 
the  other  of  an  indefeasible  title,  yet  the  cxcbangie  is  good  till  it  be 
a?(Mded.  So  if  tenant  in  tail,  or  bosband  aetsed  in  light  of  his 
wife,  exchange  lands,  and  by  the  exdiange  they  give  a  fee  simple, 
this  is  good  until  it  be  avoided  by  the  issne  in  tail,  or  by  the  wife 
after  the  death  of  the  hosband. 

An  exchange  with  the  king  is  good,  and  vet  the  king  is  seised  .^""^y^"* 
in  hia  politic  capacity,  and  the  snlqect  in  his  natoral  capacity. 

To  sum  up  the  whde  there  are  five  things  necessary  to  the  per-  rutnfmmim 
fection  of  an  exchange.  1st  That  the  estates  given  be  equal.  rsi^^ 
2d.  That  this  word  ''  exchange"  be  used,  which  is  so  individually 
requisite,  that  it  cannot  be  supplied  by  any  other  word,  or  described 
by  any  circumlocution.  3d.  That  there  be  an  execution  of  the 
exchange  by  entry  or  claim  in  the  lifetime  of  the  parties.  4th.  That 
if  it  be  of  things  that  lie  in  grant,  it  must  be  by  deed.  5th.  If  the 
lands  be  in  several  counties,  there  ought  to  be  a  deed  ind^ited,  or 
if  the  things  lie  in  grant  [then  also  a  deed  indented  is  requisite] 
albeit  the  [things  granted]  lie  in  one  county. 

If  an  infant  exchange  lands,  and  after  his  full  age  occupy  the  Imjmmuesrhmit^ 
lands  taken  in  exchange,  the  exchange  is  become  perfect,  for  the  tW«M#. 
exchange  at  the  first  was  not  void  (because  it  amounted  to  a  livery, 
and  also  in  respect  of  the  recompence)  but  voidable  only. 

Abhough  the  other  agree.]    The  agreement  of  the  parties  cannot  AgrMmenteoH 
make  that  good  which  the  law  makes  void. 
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Section  66. 


Interetie  fM*- 
mini. 


I^ivery  to  at« 
torney  muit  be 
ID  life  time  of 
(wffoT, 


Also,  if  a  man  lets  land  to  another  for  a  term  of  years,  albeit  the 
lessor  dies  before  the  lessee  enters  into  the  tenements^  yet  he  may 
enter  into  the  same  tenements  after  the  death  of  the  lessor,  because 
the  lessee  by  force  of  the  lease  has  right  presently  to  have  the  tene- 
ments according  to  the  form  of  the  lease.  But  if  a  man  mates  a 
deed  of  feoffment  to  another,  and  a  letter  of  attorney  to  one  to 
deliver  to  him  seisin  by  force  of  the  same  deed;  yet  if  livery  of 
seisin  be  not  executed  in  the  life  of  him  who  made  the  deed,  [^that 
is,  the  letter  of  attorney,  the  feoffmenf]  avails  nothing,  for  [by 
the  death  of  him  who  authorised  the  livery,  the  power  is  at  an  end 
and  cannot  be  executed  afterwardsl  and  then  if  there  be  no  livery 
of  seisin,  he  to  whom  the  feoffment  was  made  has  nought  in  the 
tenements,  and  the  right  thereto  forthunth  descends  to  the  heir 
of  him  who  made  the  deed,  or  some  other. 


The  reason  is,  because  the  interest  of  the  term  vests  in  the 
lessee  before  entry,  and  therefore  the  death  of  the  lessor  cannot 
devest  that  which  was  vested  before. 


Power  of  aU 
toniey  mutt  be 
by  deed. 

[62  fl] 


Letter  of  attorney.']  Here  first  it  appears  that  the  authority  to 
deliver  seisin  must  be  by  deed  :  for  letter  of  attorney  is  equivalent 
to  warrant  of  attorney  [which  must  be]  by  deed. 


Disabled  per- 
tons  may  be 
private  attor- 
neys. 


Second.  Littleton  here  speaks  generally  of  a  letter  of  attorney  to 
one,  and  few  persons  are  disabled  to  be  private  attorneys  to  de- 
liver seisin;  for  monks,  infants,  (&me  coverts,  persons  attainted, 
outlawed,  excommunicated,  villeins,  aliens  &c.  may  be  attorneys.  A 
feme  covert  may  be  an  attorney  to  deliver  seisin  to  her  husband,  and 
the  husband  to  the  wife,  and  he  in  remainder  to  the  lessee  for  life. 


Attorney  nwst 
pursue  hit 


Third.  It  appears  here  that  the  attorney  must  pursue  his  warrant, 
power,  and  what  Otherwise  he  does  not  deliver  seisin  by  force  of  the  deed.  Now  his 
cu^ionont  ***"  ^^^^l^ority  is  twofold  [viz.  that  which  is]  expressed  in  his  warrant, 

and  [that  which  is]  implied  in  law.  And  first  of  his  express  autho- 
rity. A  man  seised  of  Black  Acre  and  White  Acre  makes  a  deed 
of  feoffment  of  both,  and  a  letter  of  attorney  to  enter  into  both 
Acres,  and  to  deliver  seisin  of  both  of  them  according  to  the  form 
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aad  effect  of  the  deed,  and  he  [the  attorney]  enters  into  Black 
Acre  and  delivers  seism  secundum  formam  chartay  this  livery  and 
sesin  is  good,  albeit  he  did  not  enter  into  both,  nor  into  one  in  the 
name  of  both  ;  for  when  he  delivers  seisin  of  one  secundum  formam 
charts,  that  implies  a  livery  of  both.  So  when  the  feoffment  is 
made  to  two  or  more,  and  the  attorney  is  to  make  livery  of  seisin  to 
both,  and  the  attorney  makes  livery  of  seisin  to  one  of  the  feoffees 
secundum  formam  et  effectum  charta,  this  is  good  to  both,  but  in 
that  case  he  that  is  absent  may  waive  the  livery. 

If  lessee  for  life  makes  a  feoffment  [in  fee,  which  is  a  larger  estate  When  the  at* 
than  he  can  warrant]  and  gives  a  letter  of  attorney  to  [his  own]  w^Atw  fcouiS 
lessor  to  deliver  seisin  on  the  feoffment  which  the  lessor  accepts,  ^^"/Jj^''*" 
and   makes  livery  accordingly,  notwithstanding  this  livery   the  |w«w* 
lessor  may  enter  for  the  forfeiture.    But  if  lessee  for  years  makes 
a  feoffment  in  fee  and  gives  a  letter  of  attorney  to  his  lessor  to 
make  livery,  and  the  lessor  makes  livery  accordingly,  this  livery 
shall  bind  the  lessor,  and  shall  not  be  avoided  by  him :  for  the 
lessor  cannot  make  livery  as  attorney  to  the  lessee,  who  had  no 
freehold  to  deliver ;  but  the  freehold  which  he  did  deliver  was  his 
own  [and  by  his  own  delivery  he  shall   be  bound].     If  the  lessor 
make  a  deed  of  feoffment  and  a  letter  of  attorney  to  the  lessee  for 
years  to  make  livery,  and  he  does  it  accordingly,  this  shall  not 
drown  or  extinguish  his  term,  because  he  did  it  as  a  minister  to 
another  and  in  another's  right,  and  this  is  accounted  in  judgment 
of  law  as  the  [act  of  the  other  [and  not  his  own,  moreover]  the 
the  feoffee  claims  nothing  by  the  lessee,  but  only  by  the  lessor  who 
made  the  feoffment  to  him.     If  one  as  procurator  or  attorney  to 
another  present  to  his  own  benefice  he  puts  himself  out  of  posses- 
ftioa  because  he  [i.  e.  his  clerk]  comes  in  by  the  induction  and  in- 
stitution of  the  ordinary.     If  the  tenant  devise  that  his  lord  shall 
sen  his  land,  and  dies,  and  the  lord  sells  it,  the  seigniory  remains. 
But  if  the  lord  or  a  grantee  of  a  rent-charge  had  been  also  cesiuique 
use  of  the  land,  and  after  the  statute  of  R.  3,  and  before  the  statute 
of  27  H.  8,  cestuique  use  had  made  a  feoffment  in  fee  of  the  land, 
albeit  the  land  passes  from  the  feoffees,  and  his  feoffment  is  war- 
ranted by  the  power  given  to  him  by  the  statute,  yet  the  seigniory 
or  rent-charge  is  extinct  by  his  feoffment,  for  he  has  not  a  bare 
authority  as  the  attorney  has. 
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If  attorney  do 
Ust  than  his 
authority  livery 
void.   But  cus- 
tom to  grant 
copyholds  in  fee 
authorises  a 
grant  for  life, 

[626] 


If  a  man  be  disseised  of  Black  Acre  and  White  Acre,  and  a 
warrant  of  attorney  is  made  to  enter  into  both  and  to  make  livery, 
there,  if  the  attorney  enters  into  Black  Acre  only  and  makes  livery 
secundum  formam  charttR,  the  livery  of  seisin  is  void,  because  he 
does  less  than  his  warrant;  for  the  estate  of  the  disseissor  in 
White  Acre  cannot  be  divested  without  an  entry.  But  there  is  a 
diversity  between  an  authority  coupled  with  an  interest,  and  a  bare 
authority.  For  example,  a  custom  within  a  manor  time  out  of 
mind  of  man  used,  was  to  grant  certain  lands  parcel  of  the  said 
manor  in  fee-simple,  and  never  any  grant  was  made  to  any  and  the 
heirs  of  his  body,  or  for  life  or  years ;  and  the  lord  of  the  said 
manor  granted  to  one  by  copy  for  life,  with  remainder  over  to 
another  and  the  heirs  of  his  body;  and  it  was  adjudged,  that  the 
grant  and  remainder  over  was  good ;  for  the  lord  having  authcHity 
by  custom  and  an  interest  withal  [of  the  largest  dimensions]  might 
grant  [thereout]  any  lesser  estate:  for  in  this  case,  the  custom 
that  enables  him  to  grant  the  greater  estate  enables  him  also  to 
grant  the  lesser,  omne  mqjus  in  se  coniinet  minus.  But  he  who  has 
but  a  bare  authority,  as  also  he  who  has  a  warrant  of  attoroey, 
must  pursue  his  authority  (as  hath  been  said)  and  if  he  does  less, 
it  is  void. 


Reversion  will 
pcus  by  livery^ 
though  it 
properly  lies  in 
grant. 


A  man  makes  a  lease  for  life,  then  executes  a  charter  of  feoff- 
ment with  a  letter  of  attorney  to  deliver  seisin,  the  attorney  enters 
upon  the  lessee  [and  delivers  seisin  to  the  feoffee],  this  is  sufficient  to 
convey  away  the  reversion  [although  it  lies  in  grant,  and  the  liveiy 
and  feoffment  were  not  the  proper  assurances  for  conveying  it]; 
and  the  reason  is  that  livery  of  seisin  being  requisite  to  perfect  the 
common  assurance  of  lands  [viz.  a  feoffment],  it  is  [whai  by  acci-* 
dent  or  design  affixed  to  another  instrument]  expounded  favourably, 
ut  res  magis  valecU  quam  pereat.  And  this  was  adjudged  in  the 
court  of  Common  Ple^,  and  afterwards  affirmed  in  the  King*s 
Bench,  on  a  writ  of  error. 


Feoffment  by 
deed'poll  gotni, 
and  attorney 
may  be  made  by 
it;  contn,  if  by 
indenture  un* 
less  he  be  a 
party. 


And  it  is  to  be  known,  that  a  deed  of  feoffment  beginning  *'  To 
all  faithful  Christians,"  or  "  Know  all  men  present  and  to  come/*  or 
the  like  [which  are  properly  commencements  of  deeds  poll,  is  good, 
and]  a  letter  of  attorney  may  be  contained  in  such  a  deed  ;  for  one 
continent  [i.  e.  one  instrument]  may  contain  divers  deeds  to  several 
persons ;  but  if  it  be  by  indenture  between  the  feoffor  on  the  one 
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part,  and  the  feoffee  on  the  other  part,  there  a  letter  of  attorney  in 
such  deed  is  not  good  unless  the  attorney  be  made  a  party  to  the 
deed  indented. 

Now  the  authority  implied  by  law,  is,  that  the  attorney  shall  Attorney  cannot 
not  deliver  seisin  within  view   [that  is,  where,  for  fear  of  some  wUhin^L 
bodily  injury  he  dare  not  enter  on  the  land],  for  his  warrant  is  in- 
tended of  an  actual  and  express  livery  and  not  of  a  livery  in  law, 
and  so  it  has  been  resolved. 


Yet  if  livery  of  seisin  be  not  executed  in  the  life  of  him  who  made  FeoffuU  death 

mUova 
power. 


the  deed."]     Here  albeit  the  warrant  of  attorney  be  indefinite,  with-  *    ^w^*** 


oat  limitation  of  any  time,  yet  the  law  prescribes  a  time,  as  Little- 
Urn  here  says,  the  life  of  him  that  made  the  deed ;  but  the  death 
not  only  of  the  feoffor,  of  whom  Littleton  speaks,  but  of  the  feoffee 
also,  is  a  countermand  in  law  of  the  letter  of  attorney,  and  the 
feoflfment  itself  is  thereby  rendered  of  none  effect,  because  nothing 
can  pass  before  livery  of  seisin.  For  if  the  feoffor  dies,  the  land 
descends  to  his  heirs;  and  if  the  feoffee  dies, livery  cannot  be  made 
to  his  heir,  because  then  he  would  take  by  purchase,  whereas 
"  heirs''  were  named  by  way  of  limitation. 

Therefore  a  letter  of  attorney  to  deliver  seisiti  after  the  decease  Power  to  deiuer 

-^ 

of  the  feoffor  [in  express  terms]  is  void.  f^e/tdeceue 

bad. 

Fourthly,  in  all  cases  the  attorney  must  puraue  the  warrant  in 
nibstance  and  effect.     5thly.  All  this  is  to  be  understood  of  sole 
persons,  or  of  a  corporation  or  body  consisting  of  one  sole  person, 
as  a  bishop,  parson  8cc.   But  it  holds  not  of  a  corporation  aggregate 
of  many  persons  capable.    And  therefore  if  a  mayor  and  common-  Death  of  aggre- 
alty  make  a  charter  of  feoffment  with  a  letter  of  attorney  to  deliver  ^"/**^?XiLi 
leisin,  the  livery  of  seisin  is  good  after  the  decease  of  the  mayor,  vacates  not 
because  the  corporation  never  dies.    The  like  law  is  of  a  dean  and 
chapter,  et  sic  de  similibus. 

Lastly,  if  the  lessor  by  his  deed  license  tlfe  lessee  for  life  or  years  Licence  to  alien 
(who  is  restrained  by  condition  not  to  alien  without  license)  to  ^il^^^^^h^ 
alien,  and  the  lessor  dies  before  the  lessee  does  alien,  yet  his  death 
is  no  countermand  of  the  license,  but  the  lessee  may  alien  not^vith- 
standing,  for  the  license  exempts  the  lessee  out  of  the  penalty  of 
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the  condition,  and  the  deed  was  executed  on  the  part  of  the  lessor 
as  much  as  it  could  be.  So  if  the  king  licenses  an  alienation  in 
mortmain,  and  dies,  the  licence  may  be  executed  after  his  death. 


Section  67. 

Tenant  for  leas   Also,  if  tenements  be  let  to  a  man  for  a  term  of  half  a  year,  or 

than  a  year  nid  ,  ,  •/•    t  • 

to  be  tenant  for  fot  a  quarter  of  a  year  &c.  in  this  case,  if  the  lessee  commit  waste, 
^^^"*'  the  lessor  shall  have  a  writ  of  waste  against  him,  and  the  writ 

shall  say,  that  he  held  for  a  term  of  years  ;  hut  he  sJudl  have  an 
especial  declaration  upon  the  truth  of  the  matter,  and  the  count 
shall  not  abate  the  writ,  because  he  cannot  have  any  other  writ 
upon  the  matter. 


Waste  liet  by 
whom,  against 
whom,  and 
what  is  wasUm 


[63  a] 


Mouses* 


Wainscot, 
fixtures. 


An  action  of  waste  lies  against  tenant  by  the  curtesy,  tenant 
in  dower,  tenant  for  life,  for  years,  or  half  a  year,  by  him  who  has 
the  immediate  estate  of  inheritance,  for  waste  or  destruction  in 
houses,  gardens,  woods,  trees,  or  in  lands,  meadows  8cc.  There 
are  two  kinds  of  waste,  viz.  voluntary  or  actual,  and  permissive. 
Waste  may  be  done  in  houses,  by  pulling  or  prostrating  them 
down^  or  by  suffering  the  same  to  be  uncovered,  whereby  the  spars, 
rafters,  or  other  timber  of  the  house  become  rotten.  But  if  the 
house  be  uncovered  when  the  tenant  comes  in,  it  is  no  waste  in  the 
tenant  to  suffer  the  same  to  fall  down.  But  though  the  house  be 
ruinous  at  the  tenant's  coming  in,  yet  if  he  pull  it  down,  it  is  waste 
unless  he  rebuild  it  again.  Also  if  glass  windows  (though  glazed 
by  the  tenant  himself)  are  broken  down,  or  carried  away,  it  is 
waste,  for  the  glass  is  part  of  the  house.  And  so  it  is  of  wainscot, 
benches,  doors,  windows,  furnaces,  and  the  like,  annexed  or  fixed 
to  the  house,  either  by  him  in  the  reversion,  or  the  tenant. 


Tenant  bound 
to  repair. 


Though  there  be  no  timber  growing  upon  the  ground,  yet  the 
tenant  at  his  peril  must  keep  the  houses  from  wasting.  If  the  te- 
nant do  or  suffer  waste  to  be  done  in  houses,  yet  if  he  repair  them 
before  any  action  brought,  there  lies  no  action  of  waste  against  him, 
but  he  cannot  plead,  quod  non  fecit  vasium,  but  the  special  matter. 
A  wall  uncovered  when  the  tenant  comes  in,  is  no  waste  if  it  be 
suffered  to  decay. 
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If  the  tenant  cut  down  or  destroy  any  fruit-trees  growing  in  the  Fruit  %ru$, 
garden  or  orchard,  it  is  waste ;  but  if  such  trees  grow  upon  any 
of  the  ground  which  the  tenant  holds  out  of  the  garden  or  orchard, 
it  is  no  waste. 

If  the  tenant  build  a  new  house,  it  is  waste,  and  if  he  suffer  it  Ntw^rectw 
to  be  wasted,  it  is  a  new  waste.  If  the  house  falls  down  by  tern*  ^^  "'**^** 
pest,  or  be  burnt  by  lightning,  or  prostrated  by  enemies,  or  the  like, 
without  a  default  of  the  tenant,  or  was  ruinous  at  his  coming  in  and 
falls  down  of  itself,  the  tenant  may  build  the  same  again  with  such 
materials  as  remain,  and  with  other  timber  Which  he  may  take 
growing  on  the  ground  for  his  habitation,  but  he  must  not  make 
the  house  larger  than  it  was.  If  the  house  be  discovered  [i.  e.  un-* 
roofed  or  partially  damaged]  by  tempest,  the  tenant  must  in  conve- 
nient time  repair  it 

If  the  tenant  of  a  dove-house,  warren,  park,  vivary,  or  the  like,  Dovekouu, 
take  so  many  that  sufficient  store  be  not  left  [or]  as  he  found  when  '^  »«»"* 
he  came  in,  this  is  waste ;  and  to  suffer  the  paling  to  decay, 
whereby  the  deer  are  dispersed,  is  waste. 

And  it  is  to  be  observed,  that  there  is  waste,  destruction,  and  Timber  trw 
exile.  Waste  properly  is  in  houses,  gardens,  and  timber-trees,  (viz. 
oak,  ash,  and  elms,  and  these  are  timber-trees  in  all  places)  either 
by  cutting  them  down,  or  topping  them,  or  doing  any  act  whereby 
the  timber  may  decay.  Also  in  countries  where  timber  is  scanty, 
and  beeches  or  the  like  are  converted  to  building  for  the  habitation 
of  man,  or  the  like,  they  are  all  accounted  timber.  If  the  tenant 
cut  down  timber-trees,  or  such  as  are  accounted  timber,  as  is  afore- 
said, this  is  waste ;  and  if  he  suffer  the  young  germins  to  be  de- 
stroyed, this  is  destruction.  So  it  is,  if  the  tenant  cut  down  under- 
wood (as  he  may  by  law),  yet  if  he  suffer  the  young  germins  to  be 
destroyed,  or  if  he  stub  up  the  same,  this  is  destruction.  Cutting 
down  of  willows,  beech,  birch,  asp,  maple,  or  the  like,  standing  in 
the  defence  and  safeguard  of  the  house,  is  destruction.  If  there 
be  a  quickset  fence  of  white  thorn,  if  the  tenant  stub  it  up,  or 
suffer  it  to  be  destroyed,  this  is  destruction  ;  and  for  all  these  and 
the  like  destructions  an  action  of  waste  lies.  But  the  cutting  out 
of  dead  wood  is  no  waste;  though  converting  trees  to  fuel,  when  [536 
there  is  sufficient  dead  wood,  is  waste.     If  the  tenant  suffer  the 
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houses  to  be  wasted,  and  then  fell  down  timber  to  repair  the  same, 
this  is  double  waste. 

Digging  for  gravel,  lime,  clay,  brick,  earth,  stone,  or  the  like,  or 
for  mines  of  metal,  coal,  or  the  like  hidden  in  the  earth,  where  the 
mines  were  not  open  when  the  tenant  came  in,  is  waste :  but  the 
tenant  may  dig  for  gravel  or  day  for  the  reparation  of  the  house,  as 
well  as  he  may  take  convenient  timber-trees. 

It  is  waste  to  suffer  a  wall  of  the  sea  to  be  in  decay,  so  as  by  the 
flowing  and  reflowing  of  the  sea,  the  meadow  or  marsh  is  sur- 
rounded, whereby  the  same  becomes  unprofitable ;  but  if  it  be  sur- 
rounded suddenly  by  the  rage  or  violence  of  the  sea,  occasioned  by 
wind,  tempest,  or  the  Uke,  without  any  default  in  the  tenant,  this 
is  no  waste  punishable.  So  it  is,  if  the  tenant  repair  not  the  banks 
or  walls  against  rivers,  or  other  waters,  whereby  the  meadows  or 
marshes  be  surrounded  and  become  rushy  and  unprofitable. 

If  the  tenant  convert  arable  land  into  wood,  or  i  convenor  or 
meadow  into  arable,  it  is  waste,  for  it  changes  not  only  the  course 
of  husbandry,  but  the  proof  and  evidence  [of  his  lessor's  title  to  the 
land,  for  if  the  land  be  described  as  arable  in  the  deeds  and  on 
view  the  land  is  found  to  be  pasture,  some  special  evidence  is  ne- 
cessary to  prove  the  identity.] 


Fetwes,  dUches,  The  tenant  may  take  sufficient  wood  to  repair  the  walls,  pales, 
fences,  hedges,  and  ditches,  as  he  found  them ;  but  he  can  make 
no  new  fences;  and  he  may  take  also  sufficient  ploughbote,  firebote, 
and  other  housebote. 


Selling  repa-  The  tenant  cuts  down  trees  for  reparations  and  sells  them,  and 

after  buys  them  again,  and  employs  them  about  necessary  repara- 
tions, yet  is  it  waste  by  the  vendition :  and  note  that  he  cannot 
sell  trees,  and  with  the  money  cover  the  house. 

Accidental fre.       Buming  of  the  housc  by  negligence  or  mischance  is  waste. 

Estate  if  in-  No  pcrson  shall  have  an  action  of  waste,  unless  he  has  the  im- 
»u  to^l^o}'  ui^iate  state  of  inheritance,  but  sometimes  another  shall  join  with 
««'«•  him  for  conformity.    As  if  a  reversion  be  granted  to  two,  and  to  the 
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heirs  of  one ;  they  two  shall  join  in  an  acti(m  of  waste :  and  in  like 
manner  the  surviving  coparcener  and  the  tenant  by  the  curtesy  shall 
join  in  an  action  of  waste :  and  if  two  joint-tenants  be,  with  re* 
mainders  to  the  heirs  of  one  of  them,  and  they  make  a  lease  for 
life,  they  shall  join  in  an  action  of  waste.    If  the  estate  tail  deter- 
mine pending  the  action  of  waste,  and  the  plaintiff  becomes  tenant 
in  tail  after  possibility  of  issue  extinct,  the  action  of  waste  is  gone. 
If  the  tenant  doth  waste,  and  he  in  the  reversion  dies,  the  heir  shall 
not  have  an  action  of  waste  for  the  waste  done  in  the  life  of  the  an- 
cestor ;  nor  shall  a  bishop,  master  of  an  hospital,  parson,  or  the  like, 
for  waste  in  the  time  of  the  predecessor.    And  so  if  lessee  for  years 
commits  waste,  and  dies,  an  action  of  waste  lies  not  against  the  exe- 
cutor or  administrator  for  waste  done  before  their  time.    But  if  two  Co/mmeiurs 

•   •    -   -  - 

coparceners  be  of  a  reversion,  and  waste  is  committed,  and  one  of  ^^^'^  ^"^^  '* 
them  dies,  the  aunt  and  the  niece  shall  join  in  an  action  of  waste. 
If  lands  be  given  to  two  and  to  the  heirs  of  one  of  them,  he  that  has 
the  fee  shall  not  have  an  action  of  waste  upon  the  statute  of  Glou- 
cester, for  that  they  are  joint-tenants ;  but  his  heirs  shall  have  an 
action  of  waste  against  [the  other  becoming  sole]  tenant  for  life. 

If  a  lease  be  made  to  A.  for  life,  the  remainder  to  B.  for  life,  the  Metne  remain 
remainder  to  C.  in  fee,  in  this  case  where  it  is  said  in  the  Register,  J^{^^  -  *  ^ 
and  in  F.  N.  B.  that  an  action  of  ^waste  lies,  it  is  to  be  under- 
stood after  the  death  or  surrender  of  B.  in  the  mean  remainder,  for 
during  his  life  no  action  of  waste  does  lie.  But  if  a  lease  for  life 
be  made,  the  remainder  for  years,  the  remainder  in  fee,  an  action 
lies  presently  during  the  term  in  remainder,  for  the  mean  term 
fur  years  is  no  impediment.  But  if  a  man  make  a  lease  for  life  or 
Jfears,  and  afterwards  grants  the  reversion  for  years,  the  lessor  shall 
have  no  action  of  waste  during  the  years,  for  he  himself  has  granted 
away  the  reversion  in  respect  whereof  he  is  to  maintain  his  action. 
Otherwise  it  is,  if  he  had  made  a  lease  in  reversion,  which  had 
been  but  a  future  interest;  for  there  an  action  of  waste  lies  during 
die  term,  and  so  is  the  book  to  be  understood,  and  the  term  shall 
be  saved  in  that  case. 

Note,  after  waste  done  there  is  a  special  regaixl  to  be  had  to  the  lUvenionmmi 
continuance  of  the  reversion  in  the  same  state  that  it  was  at  the  time  ^l*!"!!!! 
of  tlie  waste  done;  for  if  after  the  waste  the  reversioner  grants  over, 
Aough  he  takes  back  the  whole  estate  again^  yet  is  the  waste  dis- 


Co.UtL  586.  54  a. 


TBNANT   FOR  YBAM. 


JjUt.  3.67. 


punishable.  So  if  he  grant  the  reversion  to  the  use  of  himself  and 
his  wife  and  his  heirs,  yet  the  waste  is  dispunishable,  and  so  of 
the  like ;  because  the  estate  of  the  reversion  continues  not,  but  is 
altered,  and  consequently  the  action  of  waste  for  waste  done  before 
(which  consists  in  privity)  is  gone. 

PromuionUet       A  prohibition  of  waste  lay  against  tenant  by  the  curtesy  and 
mgaiiutw     .     ^nant  in  dower  by  the  common  law,  but  not  against  tenant  for  life 
[54  a]       or  years,  because  they  came  in  by  their  own  act,  and  he  [the  lessor] 
might  have  provided  that  no  waste  should  be  done. 


Tenant  for  UfB*t 
assignee  puiush'' 
able  for  waste. 


A  tenant  by  the  curtesy  or  in  dower  can  hold  of  none  but  of  the 
heir  and  his  heirs  by  descent,  and  therefore  if  they  grant  over  their 
whole  estate,  and  the  grantee  commits  waste,  yet  the  heir  shall  have 
an  action  of  waste  against  them,  and  recover  the  land  against  the 
assignee ;  but  if  the  heir  either  before  the  assignment  had  granted, 
or  after  the  assignment  doth  grant  the  reversion  over,  the  stranger 
shall  have  an  action  of  waste  against  the  assignee,  because  in  both 
cases  the  privity  is  destroyed :  in  all  other  cases  the  action  of  waste 
shall  be  brought  against  him  who  did  the  waste,  for  it  is  in  nature 
of  a  trespass.  If  tenant  for  life  grants  over  his  estate  upon  con- 
dition, and  the  grantee  commits  waste,  and  the  grantor  re-enters  for 
the  condition  broken,  the  action  of  waste  shall  be  brought  against 
the  grantee,  and  the  place  wasted  recovered. 


Waste  by  But  tenant  by  the  curtesy,  tenant  in  dower,  tenant  for  Ufe, 

^"^''''  years,  &c.  shall  answer  for  the  waste  done  by  a  stranger,  and  shall 

take  their  remedy  over.  An  infant,  as  also  baron  and  f<Sme,  shall  be 
punished  for  waste  done  by  a  stranger,  and  so  shall  the  wife  that 
has  the  estate  by  survivorship  be  punished  for  waste  done  by  her 
husband  in  his  life-time,  if  she  agree  to  the  estate,  though  there 
has  been  variety  of  opinions  in  our  books  as  to  this. 

Waste  6v  hus'  But  if  a  ffirae  tenant  for  life  take  husband,  and  the  husband 
UMiii!  ^""  commits  waste,  and  the  wife  dies,  no  action  of  waste  lies  against  the 
husband  in  the  tenuit,  for  he  was  seised  but  injure  uxoris,  and  his 
wife  was  tenant  of  the  freehold ;  but  if  a  ffime  be  possessed  of  a 
term  for  years,  and  take  husband,  and  the  husband  commits  waste^ 
and  the  wife  dies,  the  husband  shall  be  charged  in  an  action  of 
waste,  for  the  law  gives  the  term  to  him. 
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If  tenant  for  life  or  years  or  their  assignee  make  a  grant  over,  and 
notwithstanding  take  the  profits,  an  action  of  waste  lies  against 
him  by  him  in  the  reversion  or  remainder  by  the  statute. 

An  occupant  shall  be  punished  for  waste ;  and  so  if  an  estate  be  Oecupaiu, 
made  to  A.  and  his  heirs  during  the  life  of  B.,  and  A.  dies,  the  heir 
of  A.  shall  be  punished  in  an  action  of  waste. 

Tfo  action  of  waste  lies  against  a  guardian  in  socage  (but  an  Guardian, 
account  or  trespass  lies),  nor  against  tenant  by  statute  staple,  or 
elegit. 

If  waste  be  done  sparsim  here  and  there  in  woods,  the  whole  woods  Waiu  tpanim 
shall  be  recovered,  or  so  much  wherein  the  waste  sparsim  is  done* 
And  8o  in  houses  so  many  rooms  shall  be  recovered  wherein  there 
is  waste  done ;  but  if  waste  be  done  sparsim  throughout,  all  shall 
be  recovered.  It  has  been  said  that  if  the  hall  be  wasted,  the 
whole  house  shall  be  recovered,  because  the  whole  house  is  denomi- 
nated of  the  hall ;  but  later  authority  is  to  the  contrary. 

A  writ  of  waste."]  See  in  the  Register  five  several  writs  of  waste ;  Five  wriu  rf 
two  at  the  common  law  for  waste  done  by  tenant  in  dower,  or  the  '^*'*' 
guardian ;  and  three  by  special  or  statute  law,  for  waste  done  by 
tenant  for  life,  for  years,  and  tenant  by  the  curtesy. 

The  writ  shall  say  that  he  held  for  term  of  years.]    The  statute  of  Tenant  for  fcoi 
Gloucester,  cap.  5.  which  gives  the  action  of  waste  against  the  ^^T/J^'y^w 
lessee  for  life  or  years  [which  lay  not  against  them  at  the  common  •^J*»»  ^'"'*  ^ 
law]  speaks  of  one  that  holds  for  term  of  years  in  the  plural  num-        [646] 
ber ;  and  yet  here  it  appears,  by  the  authority  of  Littleton,  that 
although  it  be  a  penal  law,  whereby  treble  damages  and  the  place 
wasted  shall  be  recovered,  yet  a  tenant  for  half  a  year  being  within 
the  same  mischief,  shall  be  within  the  same  remedy,  though  it  be 
out  of  the  letter  of  the  law  ;   for  Qui  haret  in  literd  haret  in  cortice, 
which  is  an  excellent  example,  whereupon  in  many  like  cases  a 
man  may  settle  a  certain  judgment. 

In  many  cases  a  tenant  for  life  or  years  may  fell  timber  to  make  Lane  may  fti 

reparations,  albeit  he  be  not  compellable  thereunto,  and  shall  not  *"^^^J^/|, 

be  punished  for  the  same  in  any  action  of  waste.    As  if  a  house  be  ing  house. 
rainoQS  at  the  time  of  the  lease  made,  if  the  lessee  suffer  the  house 
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to  (bll  down  he  is  not  punishable,  for  he  is  not  bound  by  law  to 

repair  the  house  in  that  case.    And  yet  if  he  cut  down  timber  upon 

the  ground  so  let,  and  repair  it,  he  may  well  justify  ;  and  the 

reason  is,  for  that  the  law  favours  the  supportation  and  mainte- 

One  Joint  te-      Qauce  of  houses  of  habitation  for  mankind*    And  therefore  if  two 

compel  th§  other  OT  more  joint-tenauts  or  tenants  in  common  be  of  a  house  of  habit- 

nmir"^*^^'^    stion,  and  the  one  will  not  repair  the  house,  the  other  shall  hare 

by  law  a  writ  of  de  reparatione  fasciendct^  and  the  writ  says,  ad 
tuitttitatiwem  ejusdem  domHis  tenearUur.  So  it  is  if  the  lessor  by  his 
covenant  undertakes  to  repair  the  house,  yet  the  lessee  (if  the 
lessor  does  it  not)  may  with  the  timber  growing  upon  the  ground 
repair  it,  though  he  be  not  compellable  thereunto.  In  the  same 
manner,  if  a  man  make  a  lease  of  a  house  and  land  without  im- 
peachment of  waste  for  the  house,  yet  may  the  lessee  with  the  tim* 
ber  upon  the  ground  repair  the  house,  though  he  may  utterly  waste 
it  if  he  will ;  and  so  in  many  other  cases. 


may  work 
minet,  whon* 


A  man  has  land  in  which  there  is  a  mine  of  coals,  or  of  the  like, 
and  makes  a  lease  of  the  land  (without  mentioning  any  mines)  for 
life  or  for  years,  the  lessee  for  such  mines  as  were  open  at  the  time 
of  the  lease  made,  may  dig  and  take  the  profits  thereof.  But  he 
cannot  dig  for  any  new  mine  that  was  not  open  at  the  time  of  the 
lease  made,  for  that  would  be  adjudged  waste.  And  if  there  be 
open  mines,  and  the  owner  makes  a  lease  of  the  land  with  the 
mines  therein,  this  shall  extend  to  the  open  mines  only,  and  not  to 
any  hidden  mine :  but  if  there  be  no  open  mine,  and  the  lease  is 
made  of  the  land  together  with  all  mines  therein,  there  the  lessee 
may  dig  for  mines,  and  enjoy  the  benefit  thereof,  oth^inse  those 
words  should  be  void.  I  have  been  the  more  spacious  concerning 
this  learning  of  waste,  for  that  it  is  most  necessary  to  be  known  of 
all  men. 


To  k.for  lift, 
Ttmaindtr  to 
him  for  2\ 
years  not  merg- 
ed ;  contra  e 
coDTerao. 


Now  has  Littleton  spoken  of  an  estate  for  life,  and  an  estate  for 
years  in  several  persons.  Now  let  us  see  how  they  stand  simul  el 
semel  in  one  person.  If  a  man  lets  lands  to  another  for  Ufe,  the  re- 
mainder to  him  for  twenty-one  years,  he  hath  both  estates  in  him 
so  distinctly  that  he  may  grant  away  either  of  them ;  for  a  greater 
estate  [cannot  merge  in  a  lesser,  as  a  freehold  in  a  chattel,  or  a  re- 
mainder in  a  particular  estate,  though  the  greater  estate]  may  up- 
bold  a  lesser,  but  not  i  converso ;  and  therefore  if  a  man  makes  a 
lease  to  one  for  twenty-one  years,  the  remainder  to  him  for  tenn  of 
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his  life,  the  lease  for  years  is  merged  and  drowned  in  the  remainder 
for  life. 

If  a  man  make  a  lease  for  life  to  one,  the  remainder  to  his  exe-  Limitatwn  to 
caters  for  twenty-one  years,  the  term  for  years  shall  vest  in  him ;  vetu7nhm, 
for  even  as  ancestor  and  heir  are  correlativa  as  to  inheritance ;  (as  if  ^^^* 
an  estate  for  life  be  made  to  A.,  the  remainder  to  B.  in  tail,  the 
remainder  to  the  right  heirs  of  A«  a  fee  [i.  e.  a  remainder  in  fee]  vests 
in  A.  as  much  as  if  it  had  been  limited  to  him  and  his  heirs) ;  even 
80  are  testators  and  executors  correlativa  as  to  chattels.    And  there- 
fore if  a  lease  for  life  be  made  to  the  testator,  the  remainder  to  his 
execatoro  for  years,  the  chattel  shall  vest  in  the  lessee  himself,  as 
well  afl  if  it  had  been  limited  to  him  and  his  executors.* 


*  And  if  an  estate  be  limited  to  A.  for  life,  with  remainder  to  the  executors  of 
B.  for  21  years,  if  B.  be  dead  the  executors  should  take  a  vested  interest  by  way 
of  remainder;  but  if  B.  be  living  they  should  take  a  contingent  interest  by  way  of 
remainder,  which  however  does  not  require  any  particular  estate  to  support  it,  be- 
cause it  is  not  an  estate  but  only  an  mteretse  termini  till  entry;  but  whether  '^ex- 
Kutors"  is  a  good  name  of  purchase,  has  not,  to  the  recollection  of  the  editor,  been 
dittinctlj  decided.  The  points  for  consideration  in  such  a  case  are,  whether  a 
character  not  fiied  by  law  can  be  a  good  description  of  a  person  who,  perhaps,  may 
never  be  appointed,  and  if  he  be  appointed,  then  another  question  is,  whether  be 
takes  beneficially  or  in  trust  for  the  person  whose  executor  he  is ;  the  heir,  taking 
by  purchase,  takes  beneficially,  indeed  he  cannot  take  in  trust  for  his  ancestor  who 
is  dead. 
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TENANT   AT   WILL. 


Tenant  at  will  Tbnant  at  will  is,  where  lands  or  tenements  are  let  by  one  man  to 
blements,but'  another,  to  have  and  to  hold  to  him  at  the  will  of  the  lessor,  hf 
not  tenant  for    yj^^g  qJ'  lohich  lease  the  lessee  is  in  possession.     In  this  case  the 

lessee  is  called  tenant  at  will,  because  lie  hath  no  certain  nor  sure 
estate,  for  the  lessor  may  put  him  out  at  what  time  it  pleases  him. 
Yet  if  the  lessee  sow  the  land,  and  the  lessor,  after  it  is  sown  and 
before  the  corn  is  ripe,  puts  him  out,  yet  the  lessee  shall  have  the 
com,  and  shall  have  free  entry,  egress  and  regress,  to  cut  and 
carry  away  the  com,  because  he  knew  not  at  what  time  the  lessor 
would  enter  upon  him.  Otherwise  it  is  if  tenant  for  years,  who 
knows  tlie  end  of  his  term,  sows  the  land,  and  his  term  ends 
before  the  com  is  ripe.  In  this  case  the  lessor,  or  he  in  the  rever- 
sum,  shall  have  the  com,  because  the  lessee  knew  the  certainty  of 
his  term  and  when  it  would  end. 

ThBwHinnutbe  It  is  regularly  true,  that  every  lease  at  will  must  in  law  be  at 
m^SmT  ^^^  ^®  ^^'^  ^^  '^^^^  parties,  and  therefore  when  the  lease  is  made,  to 

have  and  to  hold  at  the  will  of  the  lessor,  the  law  implies  it  to  be 
at  the  will  of  the  lessee  also ;  for  it  cannot  be  only  at  the  will  of 
the  lessor,  but  it  must  be  at  the  will  of  the  lessee  also.  And  so  it  is 
when  the  lease  is  made  to  have  and  to  hold  at  the  will  of  the  lessee, 
this  must  be  also  at  the  will  of  the  lessor;  and  so  are  all  the  books 
that  seem  primA  facie  to  differ  clearly  reconciled. 

EmhUtnmu  Yet  if  the  lessee  sow  the  land  ^c]    The  reason  of  this  is,  for  that 

m^uoiSy?^'   the  estate  of  the  lessee  is  uncertain,  and  therefore  lest  the  ground 

should  be  unmanured,  which  should  be  hurtful  to  the  common- 

[5561        wealth,  he  shall  reap  the  crop  which  he  sowed  in  peace,  albeit  the 

lessor  determines  his  will  before  it  is  ripe.      And  so  it  is  if  he 

set  roots  or  sow  hemp  or  flax,  or  any  other  annual  profit,  if  after 
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the  same  be  planted,  the  lessor  oust  the  lessee ;  or  if  the  lessee 
dies,  yet  he  or  his  executors  shall  have  that  year's  crop.  But  if  he 
plant  young  fruit  trees,  or  young  oaks,  ashes,  elms  Sec.  or  sow  the 
ground  with  acorns  &c.  there  the  lessor  may  put  him  out  notwith- 
standing, because  they  will  yield  no  present  annual  profit. 

And  this  is  not  only  proper  to  a  lessee  at  will,  that  when  the  lessor  \\'ho  entitled  u 
determines  his  will  that  the  lessee  shall  have  the  corn  sown  &c.  but  ^^"^^^*'^^*' 
to  every  particular  tenant  that  has  an  estate  uncertain,  for  that 
is  the  reason  which  Littleton  expresses  in  these  words  (because 
he  has  no  certain  nor  sure  estate).     And  therefore  if  tenant  for  life  Tenant  for  ufe, 
sows  the  ground,  and  dies,  his  executors  shall  have  the  corn,  for 
that  his  estate  was  uncertain,  and  determined  by  the  act  of  God. 
And  the  same  law  is  of  the  lessee   for  years  of  tenant  for  life.  Hudtand  ieued 
So  if  a  man  be  seised  of  land  in  right  of  his  wife,  and  sows  the  ^^^  w*®"** 
gronndy  and  dies,  his  executors  shall  have  the  corn,  and  if  his 
wife  die  before  him  he  shall  have  the  com.     But  if  husband  and  Joint  tenants. 
wife  be  joint  tenants  of  the  land,  and  the  husband  sows  the  ground, 
and  the  land  survives  to  the  wife,  it  is  said,  that  she  shall  have  the 
com.     If  tenant  pur  auter  vie  sows  the  ground,  and  cestui  que  Tenant  pur 
vie  dies,  the  lessee  shall  have  the  corn.     If  a  man  seised  of  lands  ^^^^  ^®' 
in  fee  has  issue  a  daughter  and  dies,  his  wife  being  enseint  with  a  tive, 
son,  the  daughter  sows  the  ground,  and  a  son  is  born,  yet  the 
daughter  shall  have  the  corn,  because  her  estate  was  lawful,  and 
defeated  by  the  act  of  God,  and  it  is  good  for  the  commonwealth 
that  the  ground  be  sown. 

But  if  the  lessee  at  will  sow  the  ground  with  corn  &c.  and  after  a^o  emhUmenu 
he  himself  determine  his  will  and  refuses  to  occupy  the  ground,  in  ^i^^dh^^ny\ 
that  case  the  lessor  shall  have  the  corn,  because  he  loses  his  rent.  <>«''*  ^^' 
And  if  a  woman  who  holds  land  durante  viduitate  sua  sows  the 
ground  and  takes  husband,  the  lessor  shall  have  the  emblements, 
because   the  determination  of  her  own  estate  grew  by  her  own 
act.     But  where  the  estate  of  the  lessee  being  uncertain  is  de-  Derivative 
feasible  by  a  right  paramount,  or  if  the  lease  determine  by  the  act 
of  the  lessee,  as  by  forfeiture,  condition  8cc.  there  he  who  has  the 
right  paramount,  or  who  enters  for  any  forfeiture  &c.  shall  have 
the  com. 

If  a  disseisor  sow  the  ground  and  sever  the  corn,  and  the  dis-  Viueisor  not 
seissee  re-enter,  he  shall  have  the  corn,  because  he  enters  by  a  *'*^*' 
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him^u  though  foimer  title,  and  severance  or  removing  of  the  com  alters  not  the 
*^'^-  case,  for  the  regress  is  a  recontinuation  of  the  freehold  in  him  in 

judgment  of  law  from  the  beginning. 


Tenant  by 
Statute. 


If  tenant  by  statute  merchant  sows  the  ground,  and  then  a 
sudden  and  casual  profit  falls  by  which  he  is  satisfied,  he  shall 
have  the  emblements. 


What  a  deter- 
mifuititm  of  the 
wUl. 


Power  not  re- 
voctU>U  without 
notice  to  at- 
tomey. 


The  lessor  may  put  him  oui.'\  There  is  an  express  ouster,  and 
an  implied  ouster :  express,  as  when  the  lessor  [at  will]  comes  upon 
the  land  and  expressly  forewarns  the  lessee  to  occupy  the  ground 
any  longer ;  implied,  as  if  the  lessor  without  the  consent  of  the 
lessee  enters  into  the  land  and  cuts  down  a  tree,  this  is  a  deter- 
mination of  the  will,  for  that  it  should  otherwise  be  a  wrong  in 
him,  unless  the  trees  were  excepted,  and  then  it  is  no  determina- 
tion of  the  will,  for  then  the  act  is  lawful  and  the  estate  con- 
tinues. If  a  man  leases  a  manor  at  will  whereunto  a  common  is 
appendant,  if  the  lessor  put  in  his  beasts  to  use  the  common,  this 
is  a  determination  of  the  will.  The  lessor  may  by  actual  entry  on 
the  ground  determine  his  will  in  the  absence  of  the  lessee,  but  by 
words  spoken  on  the  ground  the  will  is  not  determined  until  the 
lessee  has  notice,  no  more  than  the  discharge  of  a  factor,  attorney, 
or  such  like  in  their  absence  is  sufiicient  in  law  until  they  have 
notice  thereof. 


Marriage  of  If  A  woman  make  a  lease  at  will  reserving  a  rent,  and  she  takes 

!St^i!^hn^  husband,  this  is  no  countermand  of  the  lease  at  will,  but  the  hus- 
thewUi.  band  and  wife  shall  have  an  action  of  debt  for  the  rent ;  and  so  it 

is  if  a  lease  be  made  to  a  woman  at  will  reserving  a  rent,  and  the 
lessee  takes  husband,  this  is  no  countermand  of  the  lease,  but  the 
lessor  may  have  an  action  of  debt  or  distrain  them  for  the  rent. 
So  if  the  husband  and  wife  make  a  lease  at  will  of  the  wife's  land 
reserving  a  rent  and  the  husband  dies,  yet  the  lease  continues. 


Same  on  death 
^  one  leskfr^&r 
letaee,  if  there 
are  two. 


In  like  manner  if  a  lease  be  made  by  two  to  two  others  at  will, 
and  one  of  the  lessors  or  one  of  the  lessees  dies,  the  lease  at  will  is 
not  determined  in  either  of  those  cases;  which  are  points  necessary 
to  be  known. 


Emblements 
accrue  where 


After  it  is  sown  and  before  the  corn  is  ripe.]     Then  put  the  case 
that  the  com  is  ripe  and  ready  to  cut  down,  and  the  lessor,  before 
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the  lessee  reaps  it,  enters  and  puts  out  the  lessee^  whether  shall  the  com  is  ripeb^a 
lessee  have  the  com?     And  it  is  without  all  question  that  the  ^^^^^^' 
lessee  shall  have  it,  for  by  the  same  reason  that  he  shall  have  it 
when  he  is  put  out  before  it  is  ripe,  he  shall  have  it  when  he  is        [56  a] 
put  out  when  it  is  ripe.     Ei  ubi  eadem  est  ratio,  ibi  idem  jus. 

And  shall  have  free  entry,  egress  and  regress."]     For  when  the  law  Lessees  prevent- 
gives  any  thing  to  one,   it  gives  impliedly  whatsoever  is  neces-  embUments;fu 
sary  for  the  taking  and  enjoying  of  the  same  :  and  the  law  in  this  ^^^y*  <^**<*" 
case  drives  him  not  to  an  action  for  the  com^  but  gives  him  a 
speedy  remedy  to  enter  into  the  land   and  to  take  and  carry  it 
away,  and  compels  him  not  to  take  it  at  one  time,  or  to  carry  it 
before  it  be  ready  to  be  carried ;  and  therefore  the  law  gives  all 
that  which  is  convenient,  viz.  free  entry,  egress  and  regress  [way 
and  passage],  as  much  as  is  necessary.     If  the  lessee  be  disturbed 
in  this  [right  of]  way  which  the  law  gives  him,   he  may  have 
an  action  upon  the  case,  and  recover  his  damages ;  and  this  action 
the  law  does  give  him,  for  whensoever  the  law  gives  any  thing,  it 
gives  also  a  remedy  for  the  same. 

Bat  here  may  be  observed  a  diversity  between  a  private  way.  Private  and 
whoeof  Littleton  here  speaks,  and  a  common  way.     For  if  the  way  {^"f''^JJ^'f"c 
be  a  common  way,  then  if  any  man  be  disturbed  or  prevented  from  remedy  far  ob- 
gmng  that  way,  or  if  a  ditch  be  made  across  the  way  so  as  he 
cannot  go,  yet  shall  he  not  have  an  action  upon  his  case  ;  and  this 
the  law  provided  for  avoiding  of  multiplicity  of  suits,  for  if  any  one 
man  might  have  an  action,  all  men  might  have  the  like.     Biit  the 
law  for  this  common  nuisance  has  provided  an  apt  remedy,  and 
that  is  by  presentment  in  the  court-leet,  or  in  the  torn  [or  court  of 
the  hundred  or  county].     But  if  a  man  sustain  any  particular 
damage  by  the  nuisance,  as  if  he  and  his  horse  fall  into  the  ditch, 
thereby  he  receive  any  hurt  or  loss,  there  for  this  special  damage 
which  is  not  common  to  others,  he  shall  have  an  action  upon  his 
case.    And  where  the  inhabitants  of  Southwark  had  by  custom  a  obstruction  of 
watering-place  for  their  cattle  which  was  stopped  up  by  Powel ;  in  «^«f«""5-P'^" 
that  case  it  was  adjudged  that  any  inhabitant  of  Southwark  might 
ha?e  an  action;  for  otherwise  they  should  be  without  remedy, 
because  such  a  nuisance  is  not  presentable  in  the  leet  or  torn. 
J^ote  the  diversity. 
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Thru  kinds  of 
toayt. 


Grass  not  em- 
bl'  ments. 


There  are  three  kinds  of  ways,  whereof  you  shall  read  in  our 
ancient  books.  Ist.  A  foot  way,  2dly.  A  foot  and  horse  way. 
vulgarly  called  pack  and  prime  way,  because  it  is  both  a  footway, 
which  is  the  Jlrst  or  prifne  way,  and  a  pack  or  drift  way  also. 
3dly.  A  foot,  horse,  and  cart  way,  which  is  twofold,  viz.  the  king's 
highway  for  all  men,  and  a  common  w^ay  belonging  to  a  city  or 
town,  as  between  neighbours  and  neighbours. 

If  the  lessee  at  will  by  good  husbandry  and  industry,  either  by 
overflowing  or  trenching,  or  compassing  of  the  meadows,  or  dig- 
ging up  of  bushes  or  such  like,  make  the  grass  to  grow  in  more 
abundance,  yet  if  the  lessor  put  him  out,  the  lessee  shall  not  have 
the  grass,  because  the  grass  is  the  natural  profit  of  the  earth, 
the  same  law  is  if  he  sows  hay-seed,  and  thereby  increases  the 
grass. 


Section  69. 


Tenants  at  wiU  Also,  if  a  house  he  let  to  a  man  to  hold  at  will,  by  force  whereof 

and  executors  ^  ,  .  .  . 

allowed  reason-  the  lessee  enters  into  the  house,  and  brings  his  household  stuff  into 
move  their  ^^^  same,  and  after  the  lessor  puts  him  out,  yet  he  shall  have  free 
goods  from  the    ^f^ify  egress  and  regress  into  the  said  house  for  a  reaisonable  time 

premises.  j    u  J  j  ^"^ 

to  take  away  his  goods  and  utensils.     As  if  a  man  seised  of  a 

messuage  in  fee-simple,  fee-tail,  or  for  life,  has  certain  goods  within 

tlie  said  house,  and  inakes  his  executors  and  dies ;  whosoever  after 

his  decease  has  the  house,  his  executors  shall  have  free  entry  egress 

and  regress  for  a  reasonable  time  to  carry  out  of  the  same  Iiouse 

the  goods  of  their  testator. 


House  includes 
curtUaget 
orchard,  and 
garden, 

[666] 

Cottage,  ichat. 


House,  messuage,  or  mansion,  contains  the  buildings,  curtilage, 
orchard,  and  garden. 

Cottage,  cotagium,  is  a  little  bouse  without  land  to  it. 


Neighbour  If  a  man  has  a  house  near  to  mine,  and  he  suffers  his  house 

compellable  to 

repair  his  house,  to  be  SO  ruinous  that  it  is  like  to  fall  on  my  house,  I  may  have  a 

writ  de  domo  reparandd,  and  compel  him  to  repair  his  house.     But 
a  precipe  lies  not  de  domo,  but  de  messuagio. 
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Reasonable  time,']  What  is  reasonable  time  shall  be  adjudged  ReatonabietiJM 
by  the  discretion  of  the  justices  before  whom  the  cause  depends;  j^T^^^ 
and  so  it  is  of  reasonable  fines^  customs,  and  services^  upon  the  true 
state  of  the  case  depending  before  them:  for  reasonableness  in 
these  cases  belongs  to  the  knowledge  of  the  law^  and  is  therefore 
to  be  decided  by  the  justices.  And  this  being  said  of  time^  the  like 
may  be  said  of  things  uncertain^  which  ought  to  be  reasonable; 
for  nothing  that  is  contrary  to  reason,  is  consonant  to  law. 


Section  70. 

Also,  if  a  man  make  a  deed  of  feoffment  to  another  of  certain  To  A,  gene- 
lands,  and  delivers  to  him  the  deed,  but  does  not  deliver  seisin ;  foj  fife*^f*^5h 
in  this  case,  he  to  whom  the  deed  is  made,  may  enter  into  the  land,  ^^\^^*  l>"*  i^ 

without,  an 

and  hold  and  occupy  it  at  the  will  of  him  who  made  the  deed,  estate  at  will 
because  it  is  proved  by  the  words  of  the  deed  that  it  is  his  will  ^^  ^' 
that  ilie  other  should  have  the  land  [though  he  has  not  perfected 
the  feoffment  by  livery"]  ;  but  he  who  made  the  deed  may  put  out 
the  tenant  when  he  pleases. 

Here  it  appears,   that  if  the  feoffee  enters,   he  is  tenant  at  Delivery  of  deed 
will,  because  he  enters  by  the  consent  of  the  feoffor.    And  albeit  ^t$eifanvery 
the  deed  be  delivered  upon  the  ground  [without  any  livery  of  seisin  of  seisin;  but 

.  J  J  whatamounti  to 

of  the  land],  yet  that  delivery  of  the  deed  on  the  ground  does  not  livery  of  seisin. 

amount  to  a  livery  of  seisin  of  the  land  ;  for  it  has  its  natural 

effect,  viz.  to  make  the  deed.     But  if  the  deed  be  delivered  in  name        [57 fl] 

of  seisin  of  the  land,  or  if  the  feoffor  says  to  the  feoffee,  "  Take 

and  enjoy  this  land  according  to  the  deed ;"  or,  "  Enter  into  this 

land,  and  God  give  you  joy ;"  these  words  do  amount  to  a  livery 

of  seisin. 


Section  71. 

Also,   if  a  house  be  leased  to  hold  at  will,  the  lessee  is  not  bound  Tenant  at  will 
to  sustain  or  repair  the  house,  as  tenant  for  term  of  years  is.  But  if  repair"but^ 
tenant  at  will  commits  voluntary  waste,  as  by  pulling  down  houses  liable  to  tres- 

*'  ''  ^  *'  pass  for  volun* 

or  felling  trees,  it  is  said  that  the  lessor  may  have  an  action  of  tarywa«te; 
trespass  for  this  against  the  lessee.     As  if  I  lend  one  my  sheep  to 
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lathi  [i.  e.  to  feed,  fold,  and  wuimure]  hit  lamd^  or  muf  oxen  to  plough 
hU  land,  and  he  kills  my  cattle,  I  wuttf  weU  kaoe  am  aeikm  of  tru- 
past  against  him,  notwithstanding  the  lending. 


hilt  mitfttrp»r- 


The  statute  of  Gloucester  ezteods  not  to  a  tenant  at  witl,  and 
therefore  for  permistfive  waste  the  lessor  has  no  remedy  at  alL 


Viihtniurtf 
u'uat0  ami  at* 

t0n»iHutUfn  of 
win. 


But  voluntary  waste  amounts  in  law  to  a  determination  of  the  will. 
Ko  if  tenant  at  will  grants  over  his  estate  to  another^and  the  grantee 
eiitcrH»  ho  is  a  disseisor,  and  the  lessor  may  have  an  action  of  tres- 
|mMH  against  the  grantee ;  for  albeit  the  grant  was  void,  yet  it 
uniuunts  to  a  determination  of  the  will  [on  the  lessee's  part,  so  as 
to  deprive  him  of  emblements.] 


I  •••7  f'\ 


Note,  in  the  lowest  and  the  highest  offences  there  are  no  acces- 
MurioH,  but  all  are  principals ;  as  in  riots,  routs,  forcible  entries,  and 
other  tmiiHiri-essions  vi  et  armis,  which  are  the  lowest  offences  ;  and 
Ko  in  the  highest  offence,  which  is  crimen  fiesa  mqjestatis,  there  be 
no  aeooHsurioK ;  but  in  felonies  there  be  accessaries  both  before  and 
uftor. 


Sfction   72. 

IvMiMf  At  will     NuTK.  i/  the  Ussur  npon  a  letise  at  will  reserve  a  yearly  rent,  he 
tkMt  iui|H^«mUi^  ^^9f^  disinuH  for  iht  rent  behind,  or  Aat*e  cm  action  of  debt  for  tlie 

lUit  if  ho  uu|K>uud  the  distrt^s  upon  the  ground  let  at  will,  the 
^ill  i^  dctormiutii.  Note*  he  may  distrain  for  the  rent,  and  yet  it 
is*  iK^  ivut-^t^rvict'*  for  no  fealty  belongs  thereto,  but  it  is  a  rent 
diiittttinablc  v>f  a»MiuK>n  rio[ht. 


iftHiAH^  n  x*.t  Ihokv  IS  A  ijrx'dt  diver^ty  burtweeu  a  tenant  at  will  and  a  tenant 

-.» iiw.N^6«sAc»i  ^*  *urteifuiuv ;  K>r  ten^mt  at  wiu  is  in  [and  contmues  in]  by  rights 
1*^  *'''*^*'**  **'  but  A  iciuiiu  \xx  iurlomiKV  enter*  by  a  lawful  tide,  and  holds  over 
b\  wivn^.  \  tenant  at  ^uderancv  is  he  who  at  the  first  came  ica 
bv  U>i^fut  deaiu>e«  aiKl  after  hi:*  estate  ended  cootinnes  in  posscs- 
akKUi  and  \%  rv^fulU  hv^Id:*  over.  As  if  tenanC  jMcr  amter  vie  con- 
(U)uv«»  m  (H.»Ms\'s.<ik>u  ^fki^r  the  deceuu^e  oforstni  fnr  nc,  or  tenant  for 
\\sk\>  hoKU  ovvi  Utt^vi  the  dcccrtmnacion  of]  his  teem  [the  tenant 
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80  holding  over  is  tenant  at  will  by  the  landlord's  laches  and  suf- 
ferance] and  hath  but  a  bare  possession ;  but  the  lessor  cannot 
bring  an  action  of  trespass  against  him  before  entry.  Against  the 
king  there  can  be  no  tenant  at  sufferance^  but  he  who  holds  over 
in  like  cases  to  the  above,  is  an  intruder  upon  the  king,  because 
there  is  no  laches  imputed  to  the  king  for  not  entering.  If  tenant 
in  tail  of  a  rent  grant  the  same  in  fee  and  dies,  yet  the  issue  in  tail 
may  bring  ?iformedon^  and  admit  himself  [that  is^  elect  to  be]  out 
of  poBsession,  [and  proceed  accordingly  with  the  formedon.]  The 
like  law  is,  if  a  man  makes  a  lease  at  will  and  dies,  now  is  the 
will  determined ;  and  if  the  lessee  continues  in  possession,  he  is 
tenant  at  sufferance,  and  yet  the  heir  by  admission  [or  election] 
may  have  an  assize  of  Mordancestor  against  him.  But  there  is  a  Guterdian  con- 
diversity  between  particular  estates  made  by  the  terretenanty  as  ^^^u^n 
above  said,  and  particular  estates  created  by  act  in  law :  as  if  a  *^^' 
guardian  after  the  full  age  of  the  heir  continues  in  possession,  he 
is  no  tenant  at  sufferance,  but  an  abator,  against  whom  an  assize 
of  Mordancestor  lies.     Et  sicde  similibus. 


L  4 
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CHAPTER  IX.     Section  73. 


TENANT  BY  COPY  OF  COURT  ROLL. 


Copyhold,  Tenant  by  copy  of  court  roll  is  where  a  man  is  seised  of  a  manor 
within  which  manor  there  is  a  custom,  which  has  been  used  time  out 
of  mind  of  man,  that  certain  tenants  within  the  same  manor  have 
been  accustomed  to  have  lands  and  tenements,'  to  hold  to  them  and 
their  heirs  in  fee-simple,  or  fee  tail,  or  for  term  of  life,  i^c.  at  the 
will  of  the  lord  according  to  the  custom  of  the  same  mafior. 

Origin,  Tenant  by  coptf,  ^c]   There  is  no  tenant  in  the  law  that  holds  by 

\o(ia\  copy  but  only  this  kind  of  customary  tenant,  for  no  man  holds  by 
copy  of  a  charter,  or  copy  of  a  fine,  or  such  like,  but  this  tenant 
holds  by  copy  of  court-roll.  Bracton  calls  copyholders  villanos 
sockmannosy  not  because  they  were  bond,  but  because  they  held  by 
base  tenure,  by  doing  all  kinds  of  villein  services.  And  Britton 
says,  that  some  who  are  free  of  blood  hold  land  in  villenage; 
and  Littleton  himself  in  the  next  chapter  calls  them  tenants  by 
base  tenure  ;  and  in  the  statute  of  4  Edw.  1.  they  are  called  custur 
marii  tenantesy  and  so  Fleta  calls  them ;  and  before  him  Ockam 
(who  wrote  in  the  reign  of  Hen.  2.)  spake  of  them,  and  how,  and 
upon  what  occasion  they  had  their  beginning. 

ofih-rourt  Court.']  The  court  baron  must  be  holden  on  some  part  of  the  land 

ranlwt  Vhvid     whi(;h  is  within  the  manor,  for  if  it  be  holden  out  of  the  manor  it  is 
•Ml  1^  mumfr.      ^  ^^j^j  .  uiii^.jjs  whcre  a  lord  being  seised  of  two  or  three  manors  has 

usually  time  out  of  mind  kept  at  one  of  his  manors  courts  for  all  the 
haid  manors,  then  by  custom  such  courts  are  sufficient  in  law,  albeit 
they  be  not  holden  within  the  several  manors.  And  it  is  to  be 
understood  that  this  court  is  of  two  natures.  The  first  is  by  the 
coninion  law,  and  is  called  a  court  baron,  as  some  have  said,  for 
that  it  is  the  freeholders*  or  freeman's  court  (for  barons  in  one 
•cnsc  signify  freemen),  and  of  that  court  the  freeholders   being 
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suitors*  are  the  judges,  and  this  may  be  kept  from  three  weeks  to 
three  weeks.  The  second  is  a  customary  court,  and  that  con-  CfthscuMtomary 
cems  copyholders,  and  therein  the  lord  or  his  steward  is  the  judge.  ^*JrT^**^ 
Now  as  there  can  be  no  court  baron  without  freeholders,  so  there 
cannot  be  this  kind  of  customary  court  without  copyholders  or 
customary  holders.  And  as  there  may  be  a  court  baron  of  free- 
holders only  without  copyholders,  and  then  is  the  steward  the 
register,  so  there  may  be  a  customary  court  of  copyholders  only 
without  [a  court  baron  for  the]  freeholders,  and  then  is  the  lord  or 
his  steward  the  judge.  And  when  the  court  baron  is  of  this 
double  nature,  the  court  roll  contains  as  well  matters  appertaining 
to  the  customary  court  as  to  the  court  baron.  And  forasmuch  as 
the  title  or  estate  of  the  copyholder  is  entered  into  the  roll  whereof 
the  steward  delivers  him  a  copy,  therefore  he  is  called  a  copyholder. 
Concerning  the  institution  of  the  court  baron  by  the  laws  and  ordi- 
nances of  ancient  kings,  and  especially  of  king  Alfred,  it  appears 
that  the  first  kings  of  this  realm  had  all  the  lands  of  England  in  [586] 
demesne,  and  the  grand  manors  and  royalties  they  reserved  to 
themselves,  and  of  the  remnant,  for  defence  of  the  realm,  they 
enfeoffed  the  barons  of  the  realm  with  such  jurisdiction  as  the 
court  baron  now  has,  and  instituted  the  freeholders  to  be  judges  of 
the  court  baron.  And  herewith  agreed  the  laws  of  Edward  the 
Confessor.  And  it  is  to  be  observed  that  in  those  ancient  laws, 
under  the  name  of  barons  were  comprised  all  the  nobility. 

There  may  be  a  customary  manor  granted  by  copy  of  court  roll.  WhatLordsmai 
So  although  the  word  be  (seised)  which  properly  betokens  a  free-  grmlco^viwids 
hold,  yet  tenant  for  years,  tenant  by  statute  merchant,  staple,  elegit, 
and  tenant  at  will,  guardian  in  chivalry,  &c.  who  are  not  properly 
seised  but  possessed,  may  be  lords  of  manors  pro  tempore,  not  only 
to  make  admittance,  but  to  grant  voluntary  copies  of  ancient  copy- 
hold lands  which  come  into  their  hands  [by  escheat,  forfeiture,  or 
otherwise].  And  therefore  there  is  a  diversity  between  disseisors, 
abators,  intruders,  and  others  who  have  defeasible  titles;  for  their 
voluntary  grants  of  ancient  copyhold  lands  shall  not  bind  the  dis- 
seisees or  others  who  have  right.     And  voluntary  grants  by  copy, 


•  Note,  the  word  "suitors"  here  does  not  mean  parties  to  a  suit, but  the  persons 
who  owe  suit  and  service  to  the  court,  that  is,  who  serve  on  the  homage,  and  pur- 
(ve  tlieir  remedies  in  that  court  for  injuries  done  to  their  lands  held  of  that  manor. 
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made  by  such  particular  tenants  as  aforesaid,  shall  bind  him  who 
has  the  freehold  and  inheritance,  because  all  these  are  lawful  lords 
for  the  time  being ;  but  so  is  not  a  tenant  at  sufferance,  because  he 
is  in  by  wrong,  as  hath  been  said.  But  admittances  made  by  dis- 
seisors, abators,  intruders,  tenants  at  sufferance,  or  others  who  have 
defeasible  titles,  stand  good  against  those  who  have  right,  because 
it  was  a  lawful  act,  and  they  were  compellable  to  make  such  admit- 
tances. And  yet  in  some  special  cases  an  estate  may  be  granted  by 
copy  by  one  who  is  not  dominuspro  tempore^  or  who  has  not  any 
thing  in  the  manor.  As  if  the  lord  of  a  manor  by  his  will  in 
writing  devise,  that  his  executor  shall  grant  the  customary  tene- 
ments of  the  manor  according  to  the  custom  of  the  manor  for  the 
payment  of  his  debts,  and  dies,  the  executor  having  nothing  in 
the  manor,  may  make  grants  according  to  the  custom  of  the  manor. 


abU  quality  ef 
copyholds. 


CtJUtomJ]  To  support  which  three  things  must  concur.  The 
first  is  time,  and  that  must  be  out  of  the  memory  of  man,  and  there- 
fore a  copyhold  cannot  begin  at  this  day.  The  second  is,  that  the 
tenements  be  parcel  of  and  situate  within  the  manor.  The  third  is, 
that  the  copyhold  tenements  have  been  demised  and  are  demisable 
by  copy  of  court  roll  time  out  of  mind ;  for  it  need  not  have  [al- 
ways] been  demised  [or  let  out  as  copyhold]  time  out  of  mind,  if 
they  have  been  always  demisable  [that  is,  always  capaUe  of  being 
granted  as  copyholds]  that  is  sufficient.  For  example :  if  a  copy- 
hold tenement  escheat  to  the  lord,  and  the  lord  keeps  it  in  his  hands 
for  many  years,  during  this  time  it  is  not  demised,  but  still  the  de- 
misable quality  is  not  lost,  for  the  lord  has  power  to  demise  it 
again  whenever  he  pleases. 


At  the  will  of  the  lord  according  to  the  custom.']  So  that  a  copy- 
holder is  not  a  bare  tenant  at  will,  but  a  tenant  at  will  according  to 
the  custom  of  the  manor. 


What  may  h§ 
granttdbycopy. 


Certain  tenements.]  What  things  may  be  granted  by  copy,  is 
necessary  to  be  known,  lat.  A  manor  may  be  granted  by  copy. 
2nd.  Underwoods  without  the  soil  may  be  granted  by  copy  to  one 
and  his  heirs,  and  so  may  the  herbage  or  vesture  of  land.  3rd. 
And  generally  all  lands  and  tenements  within  the  manor,  and  what- 
soever concerns  lands  or  tenements,  may  be  granted  by  copy 
[provided  they  have  always  continued  demisable  as  such] ;  thus  a 
fair  appendant  to  a  manor  may  be  granted  by  copy  &c. 
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Section  74. 

And  9uch  a  tenant  may  not  alien  his  land  by  deed^for  then  the  Copyiioids  are 

lord  may  enter  as  into  a  thing  forfeited  unto  Mm.     But  if  he  will  ^^!^l^  ^ly. 

alien  his  land  to  another,  it  behoves  him  after  the  custom  to  sur- 

render  the  tenements  in  court  into  the  hands  of  the  lord,  to  the  use 

of  him  wliom  he  wishes  to  have  the  estate,  in  this  form,  or  to  this 

effect. 

A.  of  B.  comes  into  this  court,  and  surrenders  in  the  same  court  Fonn  of  sur- 
render* 
a  messuage  kc,  into  the  hands  of  the  lord  to  the  use  of  C.  of  D.  and 


\s  heirs,  or  the  heirs  issuing  of  his  body,  or  for  term  of  life  bic. 
And  upon  thai  comes  the  aforesaid  C.  of  D.  and  takes  of  the  lord 
M  the  same  court  the  (foresaid  messtutge  kc  to  liave  and  to  hold 
to  him  and  to  his  heirs,  or  to  him  and  to  his  heirs  issuing  of  his 
body,  or  to  him  for  term  of  life,  at  the  lord's  will  after  the  custom 
itf  the  manor,  to  do  and  yield  therefore  the  rents,  services,  and 
customs  thereof  before  due  and  accustomed  jfc.  <md  gives  the  lord 
for  a  fine  Ifc.  and  makes  unto  the  lord  his  fealty  Inc. 


And  such  a  tenaiU  must  surrender  J]    This  is  true  Id  case  of  aliena-  But  a  right  may 

'ieated, 

[69  fl] 


tjon,  but  when  a  man  has  but  a  right  to  a  copyhold,  he  may  re- 


lease it  by  deed  or  by  copy  to  one  who  is  admitted  tenant  de  facto. 

AUen  by  deed.^  Here  it  appears  by  Littleton,  that  there  must  be  Whataiienatmt 
an  alienation ;  for  the  making  of  the  deed  alone,  unless  somewhat  "•'*^"  ^^'' 
pass  thereby,  is  no  forfeiture.  As  if  he  make  a  charter  of  feoff- 
ment, or  a  deed  of  demise  for  life,  and  make  no  livery,  this  is  no 
forfeiture,  because  nothing  passes,  and  therefore  no  alienation ;  but 
otherwise  it  is  of  a  lease  for  years.  What  shall  be  forfeitures  of 
copyholds  you  may  read  at  large  in  my  Reports. 

Incourt.li    This  is  the  general  custom  of  the  realm,  that  every  Ofiunendenin 
copyholder  may  surrender  in  court,  and  need  not  to  allege  any  *"       *>jcour. 
custom  therefore.    So  if  out  of  court  he  surrender  to  the  lord  him- 
self, he  need  not  allege  in  pleading  any  custom.    But  if  he  sor- 
ve&der  out  of  court  into  the  hands  of  the  lord  by  the  hands  of  two 
or  three  copyholders  [tenants  of  the  manor]  or  by  the  hands  of  the 
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bailiff  or  reeve,  or  out  of  court  by  the  hands  of  any  other,  these 
customs  are  particular,  and  must  therefore  be  pleaded. 


Customary  free- 
holds may  pass 
by  surrender. 

[696] 


But  although  it  be  incident  to  the  estate  of  a  copyhold  to  pass,  as 
our  author  says,  by  surrender,  yet  so  forcible  is  custom,  that  by  it 
a  freehold  and  inheritance  may  also  pass  by  suiTender  (without  the 
leave  of  the  lord)  in  his  court,  and  be  delivered  over  by  the  bailiff 
to  the  feoffee,  according  to  the  form  of  the  deed,  to  be  enrolled  in 
the  court  or  the  like. 


Surretidereeism  A.  B.  comes  inio  this  court,  and  surrenders  S^c."]  Here  Littleton 
imt^sT^M^r-  P^^  ^^  example  of  a  surrender  in  court,  and  in  this  example  three 
render  give*  life  thing's  are  to  be  observed.     1st.  That  the  surrender  to  the  lord  is 

estate  only,  ^ 

general  without  the  expression  of  any  estate,  for  the  lord  being 
but  an  instrument  to  admit  the  cestuique  use,  no  more  passes  to  him 
than  is  sufficient  to  serve  the  limitation  of  the  use ;  and  the 
cestuique  use,  when  he  is  admitted,  shall  be  in  by  him  who  made 
the  surrender,  and  not  by  the  lord.  2dly.  If  the  limitation  of  the 
use  be  general,  then  the  cestuique  use  takes  but  an  estate  for  life, 
and  therefore  here  Littleton  expresses  upon  the  declaration  of  the 
use,  the  limitation  of  the  estate,  viz.  in  fee-simple,  fee-tail  &c. 
3dly.  The  lord  cannot  grant  a  larger  estate  than  is  expressed  in  the 
limitation  of  the  use. 


Surrender  to 
vnU  severs  joint- 
tenancy. 


If  two  joint  tenants  be  of  copyhold  lands  in  fee,  and  one  of  them 
out  of  court  according  to  the  custom  surrenders  his  part  into  the 
lord's  hands,  to  the  use  of  his  last  will,  and  by  his  will  devises  his 
part  to  a  stranger  in  fee,  and  dies,  and  at  the  next  court  the  sur- 
render is  presented,  by  the  surrender  and  presentment  the  jointure 
is  severed,  and  the  devisee  ought  to  be  admitted  to  the  moiety  of 
the  lands,  for  now  by  relation  the  estate  of  the  land  was  bound  by 
the  surrender. 


Lord  in  remain, 
der  bound  to 
admit  on  sur- 
render to  par- 
ticular tenant. 


If  the  lord  of  the  manor  for  the  time  being  be  lessee  for  life  or 
for  years,  guardian,  or  any  who  has  a  particular  interest,  or  who  is 
tenant  at  will  of  a  manor  (all  of  whom  are  accounted  in  law  domim 
pro  tempore),  and  takes  a  surrender  into  his  hands,  and  before 
admittance  the  lessee  for  life  dies,  or  the  years,  interest,  or  custody 
do  end  or  determine,  or  the  will  is  determined,  though  the  lord 
comes  in  above  the  lease  for  life  or  for  years,  the  custody  or  other 
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particular  interest  or  tenancy  at  will,  yet  shall  he  be  compelled  to 
make  admittance  according  to  the  surrender ;  and  so  was  it  holden 
in  17  Eliz.  in  the  Earl  of  Arundel's  case,  which  I  myself  heard. 

And  gives  the  lord  for  a  fine.']    Of  fines  due  to  the  lord  by  the  Fim  may  be- 
copyholder,  some  are  by  the  change  or  alteration  of  the  lord,  and  ^^^f^^th 
some  by  the  change  or  alteration  of  the  tenant.    The  change  of  the  ^^  ^»  tenant*g 

•^  ^  .  °  death  or  alien- 

lord  ought  ta  be  by  the  act  of  God,  otherwise  no  fine  can  be  due  ;  atUm. 

but  by  the  change  of  the  tenant  either  by  the  act  of  God,  or  by 
the  act  of  the  party,  a  fine  may  be  due  :  for  if  the  lord  allege  a 
custom  within  his  manor  to  have  a  fine  of  every  of  his  copyholders 
of  the  said  manor  at  the  alteration  or  change  of  the  lord  of  the 
manor,  be  it  by  alienation,  demise,  death,  or  otherwise ;  this  is  a 
custom  against  law  as  to  the  alteration  or  change  of  the  lord  by 
the  act  of  the  party,  for  by  that  means  the  copyholders  may  be 
oppressed  by  multitude  of  fines  by  the  act  of  the  lord.     But  when 
the  change  grows  by  the  act  of  God,  there  the  custom  is  good,  as 
by  the  death  of  the  lord.    And  this,  upon  a  case  in  the  Chancery 
referred  to  Sir  John  Popham  chief  justice,  and  upon  conference 
with  Anderson,  Periam,  Walmesley,  and  all  the  judges  of  Serjeant's 
Inn  in  Fleet-street,  was  so  resolved  and  certified  into  the  Chan- 
cery.    But  upon  the  change  or  alteration  of  the  tenant,  a  fine  is 
due  to  the  lord.     Of  fines  taken  of  copyholders  some  are  certain  Fine  mu$t  be 
by  custom,  and  some  are  uncertain ;  but  the  fine,  though  it  be 
uncertain,  yet  must  it  be  reasonable.     And  that  reasonableness 
shall  be  discussed  by  the  justices  upon  the  true  circumstances  of 
the  case  appearing  unto  them ;  and  if  the  court  where  the  cause 
depends,  adjudges  the  fine  exacted  unreasonable,  then  the  copy- 
holder is  not  compellable  to  pay  it   And  so  was  it  adjudged :  for  all        [60a] 
excessiveness  is  abhorred  in  law.     See  more  concerning  fines  of 
copyholders  in  my  Reports,  which  are  so  plainly  there  set  down, 
that  they  need  not  be  rehearsed  here. 


Section  75. 

And  these  tenants  are  called  tenants  by  copy  of  court  roll;  whycaUed 
i^cottfe  they  have  no  other  evidence  concerning  their  tenements  but  ^^^  ^ 
^y  the  copies  of  court  rolls. 
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Section  76. 

dmU  mniier  implead,  mor  be  impleaded  for  their 

hf  Ai  Umgs  mrii.     Bmi  ifiiey  will  implead  others  for 

'  nf  dkoB  hace  aplmU  emiered  in  the  lard's  court 

»  Hum  eftei  :  A.  of  B.  complains  against  C.  of 

A  <9^*  (I  pirn  «f  hmi,  rtz.  9f  om  asessmay,  f^^V  oeres  of  land, 

^mmimr  jnr.  with  tie  appmrienances,  and  makes  pro- 

k»  fsSam  iiis  camplaini  in  ike  nature  of  the  king's  writ 

*if  —■  ii»  ■■  im   at  ike  commom  law,  or  of  an  assize  of 

fm'wmdmt  oi  ike  descender  at  tke  common  law, 

•nr  m  tin  mstwn  tff  amg  mtker  serit  kc.    Pledges  to  prosecute 

Pyyt  tbtt  cue  thai  the  demandant  in  a  plamt  in  natnre  of  a  real 
^etHMt  wciH^R  ihe  land  eaoneoosly,  what  remedy  ia  there  fo  r  the 
[MTtv  ^neviid  I  He  cannot  have  the  king*a  writ  of  false  judgment 
tt  imp^iet  of  the  baseness  of  the  estate  and  tenare,  beii^  in  the  eye 
gf  Uie  b.w  b«t  a  tenant  at  wiU,  and  the  fineehoM  being  in  another; 
bat  ha  $hull  have  a  petition  to  the  lord  in  the  nature  of  a  writ  of 
taiaa  jiid:£eiutfttt»  and  therein  assign  eirofs,  and  have  remedy  ac- 
cixdiit^  to  law. 

f^^rmgmm  in  tlk  dexender  ai  ike  common  /sir.]  By  the  opinion  of 
litlhrtvtti.  ar^  there  naty  be  an  estate  tail  by  custom  with  the  co- 
^>M«aAaHt  ol  the  statute  of  W.  2.  cap.  1.  so  may  the  tenant  in  tail 
,J~^»^  jHi^"  ^v^  ^  rhrmed^m  in  descender:  but  as  the  statute  without  a  custom 
"*  7iLk>^Y  ^xUfuvk  iM>l  to  copyholds,  so  a  custom  iitithont  the  statute  cannot 
Cf^at^  att  palate  taiL  .  Now  it  is  not  a  sufficient  proof  that  lands 
hti%^  bccti  granted  in  tail,  that  they  have  been  anciently  and  usually 
^muUH.l  bv  copy  to  many  men  and  to  the  heirs  of  their  bodies,  for 
iha(  UH^Y  be  a  fee-simple  conditional  as  it  was  at  common  law.  But 
if  A  ivuiaimler  has  been  limited  over  on  such  grants  and  [such  re- 
uiuanivt  ha*  been]  enjoyed,  or  if  the  issues  in  tail  have  avoided  the 
««liViAaiuui  of  the  ancestor,  or  if  they  have  recovered  the  same  in 
^ula  of  fvrmfdim  in  the  descender,  these  and  such  like  are  proofs  of 
c^  VMmUM  ¥>  etttail.  But  if  by  custom  the  copyhdd  may  be  entailed, 
iKv>  ^ui^  ^y  ^^^^  custom  may  be  by  surrender  alone  cut  off  and 
sIvAiioy^^  1*«hI  such  surrender  will  by  custom  bar  the  remainder 
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and  reversion  also,  but  the  natural  way  of  barring  a  remainder  in 
copyholds  is  by  a  customary  recovery,  though  customs  to  bar  by 
sun'ender  and  recovery  may  be  concurrent  in  the  same  manor]. 


Section  77. 

And  alihough  some  such  ienanis  have  an  inheritance  according  to  Copyholder 
the  custom  of  the  manor,  yet  they  have  but  an  estate  at  the  will  of  ^^tTLd^^ 
the  lord  according  to  the  course  of  the  common  law.     For  it  is  said,  not  be  ejected  at 

lord's  pleasure* 

thai  if  the  lord  cloth  oust  them,  they  have  no  other  remedy  but  to  sue  ;« 
to  their  lords  by  petition ;  for  if  they  should  have  any  other  remedy, 
they  would  not  be  tenants  at  will.  But  the'  lord  cannot  break 
through  the  custom,  whichis  reasonable  enough.  And  Brian,  chief 
justice,  said,  that  if  such  tenant  by  custom  paying  his  services 
be  e^ded  by  the  lord,  he  shall  have  an  action  of  trespass  against 
him,  H.  21  Ed.  4.  And  so  wets  the  opinion  cfDanby,  chief  justice, 
m  7 Ed. 4.  For  he  saith,  that  tenant  by  the  custom  is  as  well  en- 
tiilsd  io  have  his  inheritance  according  to  the  custom  as  he  who 
hoik  a  freehold  ai  the  common  law. 

Here  Littleton  sets  not  down  his  own  opinion,  which  seems  rather 
to  the  contrary,  as  appears  by  the  next  chapter.  [This  however 
does  not  distinctly  appear.]  But  now,  without  question,  the  lord 
cannot  at  his  pleasure  put  out  the  lawful  copyholder  without  some 
cause  of  forfeiture,  and  if  he  do,  the  copyholder  may  have  an  action 
of  trespass  against  him ;  for  albeit  he  is  tenant  at  the  will  of  the 
loid,  yet  is  it  according  to  the  custom  of  the  manor. 
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[61  fl]  CHAPTER  X.     Section  78. 


TENANT    BY    THE   VERGE. 

Tenantsby        TENANTS  by  the  verge  are  in  the  same  nature  as  tenants  by 
holSreT  ^^^    ^^Py  of(^o^^^  ^o^^«     ^^^  ^*^  reason  why  they  are  called  tenants  by 

the  verge,  is,  for  that  when  they  surrender  their  tenements  into 
the  hands  of  their  lord  to  the  use  of  another,  they  have  a  little 
rod  (by  the  custom)  in  their  hand,  the  which  they  deliver  to 
the  steward  or  to  the  bailiff,  according  to  the  custom  of  the 
manor,  and  he  who  has  the  land  shall  take  up  the  same  in  court, 
and  such  taking  shall  be  entered  on  the  roll,  and  the  steward  or 
bailiff y  according  to  the  custom,  shall  deliver  to  him  who  takes  the 
land  the  same  rod,  or  another  rod,  in  tlie  name  of  seisin ;  and  for 
this  cause  they  are  called  tenants  by  the  verge,  but  they  have  no 
other  evidence  but  by  copy  of  court  roll. 

This  tenant  by  the  verge  is  a  mere  copyholder,  and  takes  his  name 
from  the  ceremony  of  the  verge  [which  now  is  usually  adopted  in 
all  copyhold  manors.] 

Steward  may  be        Steward.']     Every  steward  of  courts  is  either  by  deed  or  without 

deed,  and  (Ui-  cl^^d  ;  for  a  man  may  be  retained  a  steward  to  keep  his  court  baron 

^J^^  ***  and  also  his  court  leet  belonging  to  the  manor  without  deed,  and 

[61  b]  that  retainer  shall  continue  until  he  be  discharged. 

Lord  may  ad'         The  lord  of  a  manor  may  make  admittances  out  of  court  and  out 

mitoutof 

manor.  of  the  manor  also,  as  at  large  appears  m  my  Reports. 
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Section  79. 

An  d  also  in  divers  lordships  and  manors  there  is  this  custom,  viz.  Surrender  to 
if  a  tenant  who  holds  by  custom,  will  alien  his  lands  or  tenements,  ^nd  tenanu' 
he  may  surrender  his  tenements  to  the  bailiff,  or  to  the  reeve,  or  to  Boodhycmtom. 
two  honest  men  of  the  same  lordship,  to  the  use  of  him  who  shall 
have  the  land,  to  have  in  fee-simple,  fee^tail,  or  for  term  of  life,  S^c. 
And  they  shall  present  all  this  at  the  next  court,  and  then  lie,  who 
tkaU  have  the  land  by  copy  of  court  roll,  shaU  have  the  same  accord- 
ing to  the  intent  of  the  surrender. 

To  the  bailiff  or  to  the  reeve.']     Littleton  intends, '  into  the  hands        [62  a] 
of  the  lord  by  the  hands  of  the  bailiff  or  the  reeve.'    The  custom 
gaides  these  surrenders  out  of  court,  and  the  custom  must  be  pur^ 
sued. 

At  the  next  court.]  By  the  surrender  out  of  court,  the  copyhold  Surrtnd^  not 
estate  passes  to  the  lord  under  a  secret  condition,  that  it  be  pre-  JJJ^I^ioid.*'** 
seated  at  the  next  court  according  to  the  custom  of  the  manor. 
And  therefore  if  after  such  a  surrender  and  before  the  next  court, 
he  who  made  the  surrender  dies,  yet  the  surrender  stands  good ; 
and  if  it  be  presented  at  the  next  court,  cestuique  use  shall  be  admit- 
ted thereunto ;  but  if  it  be  not  presented  at  the  next  court  accord- 
ing to  the  custom,  then  the  surrender  becomes  void ;  and  so  was  it 
clearly  holden  Pasch.  14  Eliz.  in  the  court  of  Common  Pleas,  which 
I  myself  heard. 


Section.  80. 

A^Dfot^  is  to  be  understood,  that  in  divers  lordships,  and  in  Special  customi 
dweri  manors,  there  be  many  and  divers  [different]  customs,  as  to  ^l^^  rearon- 
taking  tenements,  pleading,  and  other  things  to  be  done ;  and  what- 
soever is  not  against  reason  may  [by  these  special  customs]  be  well 
fidmitted  and  allowed. 

For  how  long  soever  it  has  continued,  if  it  be  against  reason,  it 
w  of  no  force  in  law.    This  however  is  not  to  be  understood  of  every 

M 


Co.  Lilt,  G2a.  626.  63a. 
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Li«.  5.81— 83 


unlearned  man's  reason,  but  of  artificial  and  legal  reason  warranted 
by  authority  of  law  :  Lex  est  summa  ratio. 


Section  81. 


(.'upyholding  a 
bas«  tenure. 

[62//] 


And  these  tenants  who  hold  according  to  the  custom  of  a  lordship 
or  manor,  albeit  tliey  have  an  estate  of  inheritance  according  to  the 
custom  of  the  lordship  or  manor,  yet  because  they  have  no  freehold 
by  the  course  of  the  common  law,  they  are  called  tenants  by  base 
tenure. 


Section  82. 

Copyholders  And  there  are  divers  diversities  between  tenant  at  will  who  is  in 
wUldUUnKuiah-  %  ^^^^  ^f  ***  l^ssor  by  the  course  of  the  common  law,  and  tenant 
ed.— "Heirs"  according  to  the  custom  of  the  manor  in  form  aforesaid.     For 

rejected  as  to  ^  ,  j  j 

ibe  latter.  tenant  at  will  according  to  the  custom  may  have  an  estate  of  inhe- 

ritance at  the  will  of  the  lord,  according  to  the  custom  and  tuage  of 
the  manor.  But  if  a  man  let  [freehold]  lands  or  tenements  to  an- 
other, to  have  and  to  hold  to  him  and  his  heirs  at  the  will  of  the 
lessor,  these  words  {his  heirs)  are  void.  For  in  this  case  if  the 
lessee  dies,  and  his  heir  enters,  the  lessor  shall  have  a  good  action  of 
trespass  against  him  ;  but  not  so  against  the  heir  of  tenant  by  the 
custom  in  any  case,  &c.  for  that  the  custom  of  the  manor  in  some 
cases  may  aid  him  to  bar  his  lord  in  an  action  of  trespass,  Isc, 


Section  83. 


Copyholder 
must  repair. 

[63  aj 

Waste  a  for* 
feiture. 


Also,  the  one  tenant  by  the  custom  in  some  places  ought  to  repair 
and  uphold  his  houses,  and  the  other  tenant  at  will  ought  not. 

By  the  custom,']  For  what  a  copyholder  may  or  ought  to  do,  or 
not  do,  the  custom  of  the  manor  must  direct  it,  for  consuetudo  ma-- 
nerii  estohservanda.  But  if  there  be  no  custom  to  the  contrary, 
waste  either  permissive  or  voluntary  of  a  copyholder  is  a  forfeiture 
of  his  copyhold. 


Liti.  <.84.  COPYHOLDS.  Co.Litt.  63a. 


Section  84. 

Also,  the  one,  tenant  by  the  custom,  shall  do  fealty,  and  the  other  Fealty. 
not.    And  many  other  diversities  there  are  between  them. 

And  the  doing  of  fealty  by  a  copyholder  proves  that  a  copyholder, 
80  long  as  he  observes  the  custom  of  the  manor  and  pays  his  ser- 
vices, has  a  fixed  estate.  For  tenant  at  will,  that  may  be  put  out 
at  pleasure,  shall  not  do  fealty.  For  to  what  end  should  a  man 
swear  to  be  faithful  and  true  to  his  lord,  who  may  be  put  out  at  the 
pleasure  of  the  lessor,  or  who  may  himself  determine  the  tenancy  at 
his  pleasure.  Of  this  kind  of  customary  tenants,  and  of  many 
things  concerning  them,  you  may  read  more  in  the  Fourth  Book  of 
my  Reports,  fol.21,  22,  23,  &c. 
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HOMAGE. 


Liit.  s.  85. 


BOOK  IL 


[64a] 


CHAPTER  I.     Section  85. 


HOMAGB. 


Homage. 


Homage  is  the  most  honourable,  at  the  same  time  the  most  humble 
service  of  reverence  that  afranktenant  may  do  to  his  lord.  Forwlien 
the  tenant  performs  homage  to  his  lord,  he  shall  be  ungirt,  and  his 
head  uncovered^  and  his  lord  shall  sit,  and  the  tenant  shall  kneel 
before  him  on  both  his  knees,  and  hold  his  hands  jointly  together 
between  the  hands  of  his  lord,  and  shall  say  thus :  I  become  your 
man  from  this  day  forward  of  life  and  limb,  and  of  earthly  wor^ 
ship,  and  unto  you  shall  be  true  and  faithful,  and  bear  to  you  faith 
for  the  tenements  that  I  claim  to  hold  of  you,  saving  the  faith  thai 
I  owe  unto  our  sovereign  lord  the  king  ;  and  then  the  lord  so  sit- 
ting shall  kiss  him. 


Principle  of 
tenure. 

[65  a] 


For  the  tenements  that  1  claim  to  hold  of  you. ^  For  the  better 
understanding  of  that  which  shall  be  said  hereafter,  it  is  to  be 
known  first,  that  there  is  no  land  in  England  in  the  hands  of 
any  subject  but  what  is  holden  of  some  lord  by  some  kind 
of  service,  as  partly  has  been  touched  before.  Secondly,  all  the 
lands  within  this  realm  were  originally  derived  from  the  crown, 
and  therefore  the  king  is  sovereign  lord,  or  lord  paramount,  either 
mediate  or  immediate  of  all  and  every  parcel  of  land  within  the 
realm.  Thirdly,  in  ancient  time  lords  upon  the  creation  of  their 
tenures  did  not  only  reserve  rents,  services,  and  profit,  8cc.  for 
which  they  might  distrain  and  have  other  remedy,  but  also  took 
an  humble  submission  of  their  tenants  by  promise  and  oath  (for  to 
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homage  fealty  is  incident),  to  be  true  and  faithful  to  him  for  the 
tenements  so  holden  of  him,  which  submission  is  called  homage  and 
fealty,  according  to  the  tenure  reserved. 

One  within  the  age  of  twenty-one  years  may  do  homage ;  but  infants, 
Bracton  says  he  cannot  do  fealty,  because  in  doing  of  fealty  he 
ought  to  be  sworn,  which  an  infant  cannot  be.    But  some  opinions 
are  in  our  books  to  the  contrary,  viz.  that  an  infant  shall  do  fealty  ; 
but  I  take  it  to  be  meant  of  homage,  and  herewith  agrees  Britton. 

Glanvill  says,  women  shall  not  do  homage;  but  Littleton  says  Femecovtru 
that  a  woman  shall  do  homage  ;  but  she  shall  not  say.  '^  /  become 
your  woman/'  but  "  /  do  to  you  homage ;  and  so  is  Glanvill  to  be 
understood,  that  she  shall  not  do  complete  homage. 


Section  90. 

NoTB,  none  shall  do  homage  but  such  as  have  an  estate  in  fee-  Who  may  per- 

simple  orfee-tail,  in  his  oxen  right  or  in  right  of  another.     For       [6661 

it  is  a  maxim  in  law,  that  he  who  has  an  estate  but  for  term 

if  Ufe^  shall  neither  do  homage  or  take  homage.     For  if  a  woman 

has  lands  or  tenements  in  fee-simple,  or  in  fee-tail,  which  she  holds 

of  her  lord  by  homage,  and  takes  husband,  and  has  issue,  thehj^the 

huAand  in  the  life  of  the  wife  shall  do  homage,  because  he  has  title 

to  have  the  tenements  by  the  curtesy  of  England  if  he  survives 

his  wife,  and  he  also  holds  in  right  of  his  wife.   But  if  the  wife  dies 

before  homage  done  by  tlie  husband  in  the  life  of  his  wife,  and  the 

huband  holds  himself  in  as  tenant  by  the  curtesy,  then  he  shall  not 

do  homage  to  his  lord,  because  he  then  hath  an  estate  but  for  term 

of  life. 

More  shall  be  said  of  homage  in  the  tenure  of  homage  ancestral. 

In  the  right  of  another. 1    As  the  husband  and  wife  in  the  right  of  Corporation. 
his  wife,  the  bishop  in  right  of  his  bishopric,  &c.  the  abbot  or  prior 
in  right  of  his  monastery,  &c.     But  no  corporation  aggregate  of 
many  persons  capable,  be  the  same  ecclesiastical  or  temporal,  can 
do  homage,  as  a  dean  and  chapter,  mayor  and  commonalty,  and 
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such  like,  albeit  they  are  seised  in  fee  of  lands  held  by  homage, 
yet  shall  they  not  do  homage.  And  the  reason  is,  because  that 
homage  must  be  done  in  person,  and  a  corporation  i^gregate  of 
many  cannot  appear  in  person ;  for  albeit  the  bodies  natural, 
whereupon  the  body  politic  consists,  may  be  seen,  yet  the  body  poli- 
tic or  corporate  itself  cannot  be  seen,  nor  can  it  do  any  act  but  by 
attorney,  and  homage  must  ever  be  done  in  person,  &c.  And  albeit 
[67  a]  an  abbot  and  convent  is  a  corporation  aggr^ate  of  many « yet  be- 
cause the  convent  are  all  dead  persons  in  law,  the  abbot  alone  in 
nature  of  a  sole  corporation  shall  do  homage. 
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CHAPTER   II.     Section  91. 

FEALTY. 

Fbalt  Y  is  the  same  that  fidelitas  is  in  Latbu  And  when  a  free-  Fealty. 
holder  doth  fealty  to  his  lord  he  shall  hold  his  right  hand  upon  a 
booty  and  shall  say  thus :  Know  ye  this,  my  lord,  that  I  shall  be 
be  faithful  and  true  unto  you,  and  faith  to  you  shall  bear  for  the 
lands  which  I  claim  to  hold  of  you,  and  that  I  shall  lawfully  do  to 
you  t/te  customs  and  services  which  I  ought  to  do,  at  the  terms  as- 
sign^, so  help  me  Grod  and  his  Saints;  and  he  shall  kiss  the  book. 
But  he  shall  not  kneel  when  he  maJces  his  fealty,  nor  shall  he  make 
mch  humble  reverence  as  is  aforesaid  in  homage. 

And  tvhen  a  freeholder.]  Every  freeholder^  except  tenant  in 
frankalmoigne  shall  do  fealty.  Fealty  is  a  part  of  homage  for  all 
the  words  of  fealty  are  comprehended  within  homage,  and  therefore 
fealty  is  incident  to  homage. 

So  help  me  God.]  As  homage  is  the  more  honourable  service,  so 
fealty  is  a  service  more  sacred,  because  he  is  sworn  thereunto. 
And  the  reason  wherefore  the  tenant  is  not  sworn  in  doing  his 
homage  to  his  lord  is,  for  that  no  subject  is  sworn  to  another  sub- 
ject to  become  his  man  of  life  and  member  but  to  the  king  only, 
and  that  is  called  the  oath  of  allegiance,  or  homagium  ligeum. 


Section  92. 

And  there  is  great  diversity  between  the  doing  of  fealty  atid  of  vVhomaytak 
homage ;  for  homage  cannot  be  done  to  any  but  to  the  lord  him- 
self; but  the  steward  of  the  lords  court,  or  bailiff,  may  take  fealty 
for  the  lord. 

N  4 


Co. Lilt.  67a.  fealty.  Litt,  «.98. 


Section  93. 

Who  shall  do.  Also,  tenant  for  term  of  life  shall  do  fealty,  and  yet  he  shall  not 
do  homage.  And  divers  other  diversities  there  are  between  homage 
andfealty. 

The  tenant  must  do  fealty  in  person  ;  because  he  must  be  sworn 
unto  ity  and  no  man  can  swear  by  the  common  law  by  attorney  or 
proctor. 

Important  of.        Now  if  lords  kncw  what  benefit  they  may  reap  by  receiving  of 

homage  and  fealty,  they  would  not  neglect  them ;  for  by  the  receiv- 
ing of  either,  it  is  a  sufficient  seisin  of  all  manner  of  services,  as  by 
the  words  of  either  appears. 


Uit.  M.9S.  BSCUAGE.  Co.IAtt.  686. 


:  V 


CHAPTER  III.     Section  95.  [68 

B8CUA6B. 

Escu  AGE  is  called  in  latin  Scutagium,  that  is,  service  of  the  shield;  What  it  i 
and  the  tenant,  who  holds  his  land  by  escuage,  holds  by  knighfs 
service.  And  also  it  is  commonly  said,  that  some  hold  by  the  ser- 
vice of  one  knighfs  fee,  and  some  by  the  half  of  a  knighVs  fee. 
And  it  is  said,  that  when  the  king  makes  a  voyage  royal  into  Scot- 
land to  subdue  the  Scots,  then  he  who  holds  by  the  sef^ice  of  one 
knighfs  fee,  ought  to  be  with  the  king  forty  days,  well  and  con- 
veniently  arrayed  for  the  war.  And  he  who  holds  his  land  by  a 
moiety  of  a  knighfs  fee  ought  to  be  with  the  king  twenty  days ; 
and  he  who  holds  his  land  by  the  fourth  part  of  a  knight's  fee, 
ought  to  be  with  the  king  ten  days  ;  and  so  he  who  has  more,  more, 
and  he  who  has  less,  less. 

Every  tenure  by  escuage  is  a  tenure  by  knight's  service;  but        [69 
every  tenant  that  holds  by  knight's  service,  holds  not  by  escuage, 
as  shall  be  said  hereafter. 

The  service  of  one  hught*sfee.]  There  is  great  diversity  of  opinions  Knight't 
concerning  the  contents  of  a  knight's  fee,  that  is,  how  much  land  y«^„J 
goes  to  the  livelihood  of  a  knight     For  some  say  that  a  knighfs  y^^^* 
fee  consists  of  eight  hides,  and  every  hide  contains  an  hundred  contmt, 
acres,  and  so  a  knight's  fee  should  contain  eight  hundred  acres. 
Others  say,  that  a  knight'e  fee  contains  six  hundred  and  eighty 
acres.     Others  say,  that  an  oxgang  of  land  contains  fifteen  acres, 
and  eight  oxgangs  make  a  ploughland  ;  by  which  account  a  plough- 
land  contains  a  hundred  and  twenty  acres ;  and  that  virgata  terra, 
or  a  yardland  contains  twenty  acres.     But  I  hold,  that  a  knight's 
fee,  an  hide  or  ploughland,  a  yardland  or  oxgang  of  land,  do  not 
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")/ a  barony, 
arldom,  Sfc, 


'contents  of  a  contain  any  certain  number  of  acres,  but  that  a  knight's  fee  is  properly 
to  be  esteemed  according  to  the  quality,  and  not  according  to  the 
quantity  of  the  land,  that  is  to  say,  by  the  value,  and  not  by  the  con- 
tent. Which  antiquity  I  cite,  for  that  it  concurs  with  the  act  of 
parliament  anno  1  £.  2,  de  militibus ;  by  which  act  census  tnUitaris 
the  estate  of  a  knight  is  measured  by  the  value  of  twenty  pounds 
per  annum,  and  not  by  a  certain  content  of  acres ;  and  with  this 
agrees  the  statute  of  W.  1.  cap.  35,  and  F.  N.  B.  fol.  S2,  where 
twenty  pound  of  land  in  socage  is  put  as  equivalent  to  a  knight's 
fee ;  and  this  is  the  most  reasonable  estimate,  for  one  acre  may  be 
better  than  many  others,  so  that  he  who  has  six  hundred  and  eighty 
or  eight  hundred  acres  of  barren  land,  had  not  according  to  the 
ancient  account  a  sufficient  revenue  to  maintain  the  degree  of  a 
knight,  and  he  who  had  a  less  number  of  acres  of  some  land  of 
the  value  of  twenty  pound  per  annum,  had  a  sufficient  livelihood  in 
those  days  for  the  maintenance  of  a  knight  So  antiquity  thought  that 
four  hundred  marks  of  land  per  annum  was  a  competent  livelihood 
for  a  baron,  and  four  hundred  pounds />er  annum  ad  mstinefidtim  nomen 
et  onus  of  an  earl,  and  of  late  time  eight  hundred  marks  per  annum 
of  a  marquis,  and  eight  hundred  pounds  per  annum  of  a  duke ;  so 
that  their  yearly  revenue  was  estimated  by  the  value  and  not  by  the 
content.  And  one  ploughland,  carucata  terra,  or  a  hide  of  land,  hida 
terra,  which  is  all  one,  is  not  of  any  certain  content,  but  as  much  as 
a  plough  can  by  course  of  husbandry  plough  in  a  year.  And  there- 
with agrees  Lambard  verbo  Hide.  And  a  ploughland  may  contain 
a  messuage,  wood,  meadow,  and  pasture,  because  by  them  the 
ploughmen  and  the  cattle  belonging  to  the  plough  are  maintained. 
And  the  venerable  Beda  calls  a  ploughland yamt'/iam,  a  family  ;  be- 
cause it  contains  necessary  things  for  the  maintenance  of  a  family. 
And  Prisot  well  says  in  35  H.  6.  fol.  29,  that  a  plough  may  till 
more  land  in  a  year  in  one  country  than  in  another ;  and  therefore 
it  stands  with  reason,  that  a  ploughland  should  be  less  in  one  place 
than  in  another.     41  E.  3.  tit.  Fine  40,  and  13  E.  3.  Fine  67.    A 

Fine.  Parcels,  fine  shall  not  be  received  de  una  virgatd  terra  for  the  uncertainty, 
vide  39  H.  6.  8.  But  an  acre  of  land  is  certain  by  the  statute 
de  terris  mensurandis.  Note  also,  that  every  ploughland  of  an- 
cient time  was  of  the  yearly  value  of  five  nobles  per  annum,  and 
this  was  the  living  of  a  ploughman  or  yeoman ;  and  ex  duodedm 
carucatis  cotistabat  unum  feodum  milkis,  which  amounts  to  twenty 
pounds />er  annum. 


'loughlandf 
vhat. 
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And  it  is  to  be  observed,  that  the  relief  of  a  knight  [that  is,  his  RtWfor 
payment  or  rent  to  his  superior  lord]  and  all  above  him  which  are  ^^^^  **'** 
noble,  is  the  fourth  part  of  their  yearly  revenue,  as  of  a  knight  five  [69  b] 
pounds,  which  is  the  fourth  part  of  twenty  pounds.  So  a  barony 
consists  of  thirteen  knights'  fees  and  one-third  of  another,  which 
amounts  to  four  hundred  marks,  and  therefore  his  relief  is  the  fourth 
part  of  this,  viz.  one  hundred  marks  :  and  an  earldom  consists  of 
twenty  knights'  fees,  which  amount  to  four  hundred  pounds  (as 
before  it  appears  by  the  said  ancient  record  de  modo  tenendi  parlia- 
mentum,  Sfc.)  and  therefore  his  relief  is  one  hundred  pounds.  And 
this  also  appears  by  the  statute  of  Magna  Charta,  cap.  2.  and  by 
the  equity  of  this  statute,  insomuch  that  a  marquisite,  which  con- 
sists of  the  revenue  of  two  baronies,  (which  amounts  to  eight  hun- 
dred marks,)  shall  pay  according  to  that  just  proportion  for  his  relief 
two  hundred  marks  ;  and  because  a  dukedom  consists  of  the  reve- 
nues of  two  earldoms,  viz.  eight  hundred  pounds  per  annum,  a  duke 
shall  pay  two  hundred  for  a  relief,  which  is  also  the  fourth  part  of 
his  revenue ;  and  with  this  agrees  the  records  of  the  Exchequer. 

Note,  at  the  time  of  the  making  the  statute  of  Magna  Charta,  TitUiofnobUi 
9  H.  3.  there  was  not  any  duke,  marquis,  or  viscount  in  England,  ^^ctd?  ^^' 
and  therefore  the  statute  could  not  make  mention  of  them,  and  Ed- 
ward the  eldest  son  of  king  Edw.  3,  called  the  Black  Prince,  was  the 
first  duke  in  England  after  the  Conquest,  and  Robert  earl  of  Oxford 
in  the  reign  of  Richard  2.  was  the  first  marquis.  And  before  the 
reign  of  Henry  6.  there  was  not  any  viscount,  a  dignity  of  great 
antiquity  in  other  realms. 

A  voyage  royal.']  A  voyage  royal  is  not  only  when  the  king  Whatavoya^ 
himself  goes  to  war,  as  Littleton  here  says,  but  also  when  his  lieu- 
tenant or  deputy  goes.  And  what  shall  be  termed  a  voyage  royal 
shall  be  adjudged  in  this  case  by  the  judges  of  the  common  law  as 
an  incident  to  escuage,  and  not  by  the  constable  and  marshal,  or 
any  other :  et  sic  de  similibus. 

There  is  also  another  kind  of  voyage  royal,  viz.  when  one  goes 
with  the  king's  daughter  beyond  sea  to  be  married,  &c.  for  such  a 
voyage  is  for  the  good  of  the  whole  realm  (for  more  profit  for  the 
realm  cannot  be  than  to  make  alliance  with  another  nation) ;  but  of 
this  voyage  royal  Littleton  speaks  not  here,  but  only  of  the  voyage 
royal  to  war ;  so  that  there  is  a  voyage  royal  of  war,  and  a  voyage 
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royal  of  peace  and  amity.  And  it  is  to  be  observed,  that  he  who 
holds  by  castle  guard  or  comage  holds  by  knights'  service,  and  yet 
he  shall  pay  no  escuage,  because  he  holds  not  to  go  with  the  king 
to  war. 

Into  Scotland.']  In  Scotiam.  This  is  put  but  for  an  example,  for 
if  the  tenure  be  to  go  in  Walliam,  Hiberniam,  Vasconiam,  Pictaviam, 
S^c.  it  is  all  one.  Sir  Richard  Rockesley  knight  held  lands  at  Seaton 
by  serjeanty  to  be  vantrarius  regis,  that  is,  to  be  the  king's  fore-foot 
man  when  the  king  went  into  Grascony,  donee  perususfuit  pari  sole- 
arum  pretii  4d.,  that  is,  until  he  had  worn  out  a  pair  of  shoes  of  the 
price  of  fourpence.  And  this  service  being  admitted  to  be  per- 
formed when  the  king  went  to  Grascony  to  make  war,  is  knight's 
service. 

^emi  ofurvif.  He  who  holds  bif  the  service  of  one  knighVs  fee,  ought  to  be  with  the 
king  forty  days.]  But  this  is  to  be  understood  of  a  tenant  who 
holds  of  the  king  immediately;  for  every  man  is  bound  by  his 
tenure  to  defend  his  lord,  and  both  he  and  his  lord  the  king  and 
his  country;  and  therefore  if  the  lord  goes  not,  the  tenant  is 
excused.  But  yet  if  the  tenant  peravail  goes  with  the  king,  it  ex- 
cuses all  the  mesnes. 

And  it  is  to  be  observed,  that  for  every  pound  of  the  ancient 
value  of  a  knight's  fee,  accounting  twenty  pound  as  land,  the  tenant 
must  go  with  the  king  two  days,  which  comes  just  to  forty  days  for 
a  whole  knight's  fee. 


[70a\  Section  96. 

tfiubstitutes.  BuT  it  appears  that  it  is  not  needful  for  him  who  holds  by 
escuage,  to  go  hvmelfwith  the  king,  if  he  will  find  another  able 
person  for  him  conveniently  arrayed  for  the  war  to  go  with  the 
king.  And  this  seems  to  be  good  reason.  For  it  may  be,  that 
he  who  holds  by  such  services  is  languishing,  so  that  he  can 
neither  go  nor  ride.  And  also  an  abbot  or  other  man  of  re- 
ligion, or  a  feme  sole,  who  hold  by  such  services,  ought  not  in 
such  case  to  go  in  proper  person.  A  nd  Sir  William  Herle,  chief 
justice  of  the  Common  Pleads,  has  said  that  escuage  shall  not  be 
granted  but  where  the  king  goes  himself  in  his  proper  person. 
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Sir  William  Herk.'\    A  famous  lawyer,  constituted  chief  justice        [71a] 
of  the  Common  Pleas  by  letters  patent  dated  die  Martii  anno  5E.  3. 
It  appears  by  Littleton,  and  by  the  records,  that  he  was  a  knight, 
against  the  conceit  of  those  who  think  that  the  chief  justices  of  the 
court  of  Common  Pleas  were  not  knighted  till  long  after. 

Our  student  shall  observe,  that  the  knowledge  of  the  law  is  like  Law  a  deep 
a  deep  well,  out  of  which  each  man  draws  according  to  the  ^''* 
strength  of  his  understanding.  He  that  reaches  deepest,  he  sees 
the  amiable  and  admirable  secrets  of  the  law,  wherein,  I  assure  you, 
the  sages  of  the  law  in  former  times  (whereof  Sir  William  Herle  was 
a  principal  one)  have  had  the  deepest  reach.  And  as  the  bucket  in 
the  depth  is  easily  drawn  to  the  uppermost  part  of  the  water,  (for 
nullum  elementum  in  suo  propria  loco  est  grave)  but  take  it  from  the 
water,  it  cannot  be  drawn  up  but  with  great  difficulty ;  so  albeit 
beginnings  of  this  study  seem  difficult,  yet  when  the  professor  of 
the  law  can  dive  into  the  depth,  it  is  delightful,  easy,  and  without 
any  heavy  burthen,  so  long  as  he  keeps  himself  in  his  own  proper 
element. 


Section  97. 


[71  A] 


And  after  such  a  voyage  royal  into  Scotland,  it  is  commonly  . 

said,  that  by  authority  of  parliament  the  escuage  shall  be  as-  assessed. 
sessed  and  put  in  certain;  scil.  a  certain  sum  of  money  how 
much  every  one  who  holds  by  a  whole  kiiighVs  fee  who  was 
neither  by  himself  nor  by  any  other  with  the  king,  shall  pay 
to  his  lord  of  whom  he  holds  his  land  by  escuage.  As  put  the 
case,  that  it  was  ordained  by  the  authority  of  parliament, 
that  every  one  who  holds  by  a  whole  knight's  fee  who  was 
not  with  the  king,  shall  pay  to  his  lord  forty  shillings  ;  then  he 
who  holds  by  the  moiety  of  a  knight's  fee,  shall  pay  to  his  lord 
but  twenty  shillings  ;  and  he  who  holds  by  the  fourth  part  of 
a  knighfs  fee,  shall  pay  but  ten  shillings;  and  he  who  hath 
more,  more  ;  and  who  less,  less. 
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[73  «] 


Section  99. 


EscuageUa      -^^^  if  ouc  speak  generally  of  escuage,  it  shall  be  intended  by 
TJS?  *°  ^^  common  speech  of  escuage  uncertain,  which  is  knighfs 

service.  And  such  escuage  draweth  to  it  homage,  and  homage 
draweth  to  it  fealty ;  for  fealty  is  incident  to  every  manner  of 
service,  unless  it  be  to  the  tenure  in  frankalmoigne,  as  shall  be 
said  afterwards  in  the  tenure  qf  frankalmaigne.  And  so  he  who 
holds  by  escuage,  holds  by  homage,  fealty,  and  escuage. 


Section   100. 


Sub-iords  when  And  it  is  to  be  understood,  that  when  escuage  is  so  €issessed  by 
enu      tocacu-  ^^fj^^^iy  of  parliament,  every  lord,  of  wham  the  land  is  held 

by  escuage,  shall  Juwe  the  escuage  so  assessed  by  parliament; 
[736]  because  it  is  intended  by  the  law,  that  at  the  beginning  such 
tenements  were  given  by  the  lords  to  the  tenant  to  hold  by  such 
services,  to  defend  their  lords  as  well  as  the  king,  and  to  put 
in  quiet  their  lords  and  the  king  from  the  Scots  aforesaid. 


Section  101. 

Distress.  And  because  such  tenements  came  first  from  the  lords,  it  is 

reason  that  they  should  have  the  escuage  of  their  tenants.    And 
the  lords  in  such  case  may  distrain  for  the  escuage  so  assessed. 


Liii.  s.lOS.  knight's  service.  Co.LUt.  746 


CHAPTER  IV.     Section  103.  [74A] 

OP  knight's  service. 

Tenure  by  hamage,  fealty,  and  escuage,  is  to  hold  by  knight's  of  wardship 
service,  and  it  draweth  to  it  ward,  marriage,  and  relief.  For  nagef*^  "" 
when  such  tenant  dies,  and  his  heir  nude  is  within  the  age  of 
twenty-one  years,  the  lord  shall  have  the  land  holden  of  him  until 
the  heir  be  twenty-one  years  of  age ;  the  which  is  called  full 
age,  because  such  heir,  by  intendment  of  law,  is  not  able 
to  do  knights  service  before  his  age  of  twenty-one  years. 
Also  if  such  heir  be  not  married  at  the  time  of  the  death  of 
his  ancestor,  then  the  lord  shall  have  the  wardship  and  marriage 
of  the  heir.  But  if  such  tenant  dies,  his  heir  female  being  of  the 
age  of  fourteen  years  or  more,  then  ihe  lord  shall  not  have  the 
wardship  of  the  land,  nor  of  the  body  ;  because  that  a  woman  of 
such  age  may  have  a  husband  able  to  do  knights  service.  Bui 
if  such  heir  female  be  unthin  the  age  of  fourteen  years,  and 
unmarried  cU  the  time  of  the  death  of  her  ancestor,  the  lord  shall 
have  the  wardship  of  the  land  held  of  him,  until  such  heir  female 
be  of  the  age  of  sixteen  years;  for  it  is  given  by  the  statute  of 
W.  1.  c.  22.  that  by  the  space  of  two  years  next  ensuing  the  said 
fourteen  years,  the  lord  may  tender  convenable  marriage  with- 
out disparagement  to  such  heir  female.  And  if  the  lord  within 
the  said  two  years  do  not  tender  such  marriage,  £^c.  then  she  at 
the  end  of  the  said  two  years  may  enter,  and  put  out  her  lord. 
But  if  such  heir  female  be  married  unthin  the  age  of  fourteen 
years  in  the  life  of  her  ancestor,  and  her  ancestor  dies,  she  being 
within  the  age  of  fourteen  years,  the  lord  shall  have  only  the 
wardship  of  the  land  until  the  end  of  the  fourteen  years  of  age 
of  such  heir  female,  and  then  her  husband  and  she  may  enter 
into  the  land  and  oust  the  lord.  For  this  is  out  of  the  case 
of  the  said  statute,  because  the  lord  cannot  tender  marriage 
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to  her  who  is  married,  5rc.  For  before  the  said  statute  of  W.  1. 
such  issue  female,  who  was  within  the  age  \of  fourteen  years  at 
the  time  of  the  death  of  her  ancestor,  and  after  she  had  ac- 
complished the  age  of  fourteen  years,  without  any  tender  of 
marriage  by  the  lord  unto  her,  such  heir  female  might  have 
entered  into  the  land  and  ousted  the  lord,  as  appears  by  the  re- 
hearsal and  words  of  the  said  statute  ;  so  that  the  said  statute 
was  made  (as  it  seemeth)  in  such  case  altogether  for  the  ad- 
vantage of  lords.  But  yet  this  is  always  intended  by  the  words 
of  the  same  statute,  that  the  lord  shall  not  have  these  two  years 
after  the  fourteen  years,  as  is  aforesaid,  only  where  such  heir 
female  is  within  the  age  of  fourteen  years  and  unmarried  at  the 
time  of  the  death  of  her  ancestor. 


[75b] 


"higin  of  Knights  seruice]  was  created  and  provided  for  the  defence  of  the 

^^rT/iAiT***'  realm,  to  perform  which  service,  heirs  are  not  accounted  in  law 
able,  till  the  age  of  one-and-twenty  years.  Therefore  daring  their 
minority^  the  lord  shall  have  the  custody  of  them,  not  for  benefit 
only,  but  that  the  lord  might  see  that  they  in  their  young  years 
are  taught  the  deeds  of  chivalry,  and  other  virtuous  and  wortliy 
sciences. 


neidentt 
hereto, 

[76fl] 


And  it  draws  to  it  ward  marriage,  and  relief.]  So  that  regularly 
there  are  six  incidents  to  knight*s  service,  viz.  two  of  honour  and 
submission,  as  homage  and  fealty ;  and  four  of  profit,  viz.  escuage, 
whereof  he  has  treated  before,  ward  (i.  e.  wardship  of  the  land), 
marriage  and  relief;  of  all  which  our  author  has  spoken.  But 
there  are  other  incidents  to  knight's  service  besides  these ;  as  aid 
for  knighting  the  lord's  eldest  son,  and  aid  for  marriage  of  his 
eldest  daughter,  which  at  the  common  law  were  uncertain,  and 
were  called  rationabilia  auxilia,  because  if  they  were  excessive  and 
unreasonable  in  the  judgment  of  the  court  where  they  were  ques- 
tioned, they  ought  not  to  be  paid ;  but  now  as  well  in  the  king's 
case,  as  in  the  case  of  the  subject,  they  are  by  acts  of  parliament 
reduced  to  certainty,  which  acts  are  worthy  your  reading. 


'oicers  of  men 
nd  vxjmen  at 
lifferent  aget, 

i[78*] 


But  if  such  tenant  dies,  his  heir  female  being  of  the  age  of  fourteen 
years,  2fc.]  A  woman  has  seven  ages  for  several  purposes  appointed 
to  her  by  law :  as,  seven  years  for  the  lord  to  have  aid  pur  file 
marier ;  nine  years  to  deserve  dower ;  twelve  years  to  consent  to 
marriage ;  until  fourteen  years  to  be  in  ward  ;  fourteen  years  to  be 
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oat  of  ward  if  she  attained  thereunto  in  the  life  of  her  ancestor ; 
sixteen  years  to  tender  her  marriage  if  she  were  under  the  age 
of  fourteen  at  the  death  of  her  ancestor ;  and  one  and  twenty  years 
to  alienate  her  lands,  goods,  and  chattels. 

A  man  also  by  the  law  for  several  purposes  has  divers  ages 
assigned  unto  him,  viz.  twelve  years  to  take  the  oath  of  allegiance 
in  the  torn  or  leet ;  fourteen  years  to  consent  to  marriage ;  four- 
teen yeara  for  the  heir  in  socage  to  choose  his  guardian,  and  four- 
teen years  is  also  accounted  his  age  of  discretion  ;  fifteen  years  for 
the  lord  to  have  aid  pur  faire  JUz  chivaler ;  under  one  and  twenty 
to  be  in  ward  to  the  lord  by  knight's  service ;  under  fourteen  to  be 
in  ward  to  guardian  in  socage ;  fourteen  to  be  out  of  ward  of 
guardian  in  socage ;  and  one  and  twenty  to  be  out  of  ward  of 
guardian  in  chivalry,  and  to  alien  his  lands,  goods,  and  chattels. 


Section   104.  [79 «] 

Note,  that  the  full  age  of  male  and  female,  according  to  com-  Ageof  mar- 
MOft  speech,  is  said  the  age  of  twenty^one  years.    And  the  age  mXiawr™ 
c/  discretion  is  called  the  age  of  fourteen  years;  for  at  this 
age,  the  infant  who  is  married  unthin  such  age  to  a  woman, 
may  ogres  or  disagree  to  such  marriage. 

Of  full  age,  which  is  the  age  of  one  and  twenty,  and  of  the  age 
of  discretion,  which  is  the  age  of  fourteen,  somewhat  has  been 
spoken  before.  But  now  to  the  point  of  agreement  or  disagree- 
ment in  this  case.  The  time  of  agreement,  or  disagreement,  when 
they  marry  infra  annos  nubUes,  is  for  the  woman  at  twelve  or  after, 
and  for  the  man  at  fourteen  or  after,  and  there  need  no  new  mar- 
riage, if  they  so  agree ;  but  disagree  they  cannot  before  the  said  [796] 
ages,  and  then  they  may  disagree,  and  marry  again  to  others  with- 
out any  divorce;  and  if  they  once  after  give  consent,  they  can 
never  disagree  after.  If  a  man  of  the  age  of  fourteen  marry  a 
woman  of  the  s^  of  ten,  at  her  age  of  twelve  he  may  disagree  as 
well  as  she  may,  though  he  were  of  the  age  of  consent ;  because 
in  contracts  of  matrimony,  either  both  must  be  bound,  or  equal 
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election  of  disagreement  given  to  both ;  and  so  i  converso,  if  the 
woman  be  of  the  age  of  consent,  and  the  man  under. 


[826]  Section  111. 

The  service  io     ALSO,  divers  tenants  hold  of  their  lords  by  knighVs  service^  and 

chivalry  not  !»»»  »  •»  i»»t 

always  by  es-     V^^  ^^ey  hold  not  by  escuage,  neither  shall  they  pay  escuage ;  as 
^*^  they  who  hold  of  their  lords  by  castle-ward^  that  is  to  say,  to 

ward  a  tower  of  the  castle  of  their  lord,  or  a  door  or  some  other 
place  of  the  castle,  upon  reasonable  warning,  when  their  lords  hear 
that  tlie  enemies  will  come,  or  are  come  m  England.  And  in  many 
other  cases  a  man  may  hold  by  knighfs  service,  and  yet  he  holds 
not  by  escuage,  nor  shall  pay  escuage,  as  shall  be  said  in  the  tenure 
by  grand  serjeanty.  But  in  all  cases  where  a  man  holds  by  knight's 
service,  this  service  draws  to  the  lord  ward  and  marriage. 


[83a]  Section  112. 

Relief.  And  if  a  tenant  wJio  Iwlds  of  his  lord  by  the  service  of  a  whole 

knighfs  fee  dies,  his  heir  being  then  of  full  age,  t.  e.  of  twenty-one 
years,  then  the  lord  shall  have  one  hundred  shillings,  for  a  relief 
and  of  the  heir  of  him  who  holds  by  the  moiety  of  a  knighfs  fee 
fifty  shillings,  and  of  him  who  holds  by  the  fourth  part  of  a 
knighfs  fee  twenty-five  shillings,  and  so  he  who  holds  more,  more, 
and  who  less,  less. 

Relief  is  no  service,  but  an  improvement  of  the  service,  or  an  in- 
cident to  the  service,  for  the  which  the  lord  may  distrain,  but 
[83  6]       cannot  have  an  action  of  debt ;  but  his  executors  or  administrators 
may  have  an  action  of  debt,  and  cannot  distrain. 

And  it  is  to  be  understood,  that  feodum  militis,  a  knight's  fee, 
consists  of  twenty  pound  land,  and  he  pays  for  his  relief  for  a 
whole  knight's  fee  the  fourth  part  of  his  fee,  viz.  five  pound,  and 
so  according  to  that  rate.  And  so  of  a  barony  or  earldom,  as  hath 
been  said. 
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Section  113.  [84a] 

Also,  a  man  may  hold  his  land  of  his  lord  by  the  service  of  two  Relief. 
knights'  fees;  and  then  tlie  heir,  being  of  full  age  at  the  time  of 
the  death  of  his  ancestor,  shall  pay  to  his  lord  ten  pound  for 
a  relief. 

This  is  evident,  and  needs  no  explanation. 


Section  114. 

Not  By  if  there  be  grandfather,  father,  and  son,  and  the  mother  Waniship. 
£es,  living  the  father  of  the  son,  and  after  the  grandfather,  who 
holds  his  land  by  knighVs  service,  dies  seised,  and  his  land  descends 
to  the  son  of  the  mother  as  heir  to  the  grandfather,  who  is  within 
age ;  in  this  case  the  lord  shall  have  the  wardship  of  the  land,  but 
not  of  the  body  of  the  heir,  because  none  shall  be  in  ward  of  his 
body  to  any  lord  living  his  father,  for  the  father  during  his  life 
shall  have  the  marriage  of  his  heir  apparent,  and  not  the  lord. 
Otherwise  it  is,  if  the  father  dies  living  the  mother,  where  the 
land  Iwlden  in  chivalry  descends  to  the  son  on  tlie  part  of  the 
father  kc. 

Son."]  Yet  the  father  shall  have  the  marriage  of  his  daughter  if 
she  be  his  heir  apparent;  and  Littleton's  reason  extends  to  the 
daughter,  for  (says  he)  the  father  shall  have  the  wardship  of  his 
heir  apparent,  within  which  words  the  daughter  is  included,  so 
long  as  she  continues  heir  apparent. 

Of  his  heir  apparent.']    And  therefore  if  the  father  be  attainted  of  Feimy. 
felony  &c.  then  cannot  the  son  or  daughter  be  an  heir  apparent,        L^^^'J 
because  the  blood  is  corrupted  between  them,  and  consequently  in 
the  life  of  the  father  his  son  in  that  case  shall  be  in  ward. 

A  woman  seised  of  lands  in  fee  holden  by  knight's  service  takes  AUen. 
husband  who  is  an  alien,  and  has  issue,  and   the  wife  dies,  the 
issue  shall  be  in  ward,  and  the  father  shall  not  have  the  custody,  for 
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in  the  eye  of  the  law  such  issue  is  not  his  heir  apparent,  as  Lit- 
tleton here  speaks. 


[86fl]  Section   116. 

Guardian  in  NoTE,  there  is  guardian  in  right  in  chivalry,  and  guardian  in 
c  iva  ry.  ^^^^  ,^  chivalry.     Guardian  in  right  in  chivalry  is,  where  the 

lord  by  reason  of  his  seigniory  is  seised  of  the  wardship  of  the  lands 
and  of  the  heir,  ut  suprsl.  Guardian  in  deed  in  chivalry  is,  where 
in  such  case  the  lord  after  his  seisin  grants,  by  deed  or  without 
deed,  the  wardship  of  the  lands,  or  of  the  heir,  or  of  both,  to 
(mother,  by  force  of  which  grant  the  grantee  is  in  possession. 
Then  is  the  grantee  called  guardian  in  fait,  or  guardian  in  deed. 

Grant  de  novo,  By  deed  or  without  deed."]  Here  Littleton  affirms,  that  the  ward- 
^oft^^g^^mt'  ®^ip  of  ^^  body  may  be  granted  over  without  deed;  and  herein 
ed,  diiiinguuh'  ^otc  a  diversity  between  a  chattel  already  created  and  which  pro- 
ton, perly  lies  in  grant,  and  a  chattel  derived  out  of  the  freehold  of  a 

thing  that  lies  in  grant.  A  corporation  aggregate  of  many  cannot 
make  a  lease  for  years  without  deed,  in  respect  of  the  quality  of 
the  incorporation  ;  but  their  lessee  may  assign  it  over  without  deed. 

Advmton.  If  an  advowson  be  holden  by  knight's  service,  and  the  tenant 

A^xt  piwnia-  jj^^^  leaving  an  heir  within  age,  the  lord  cannot  grant  the  wardship 
of  the  advowson  without  deed  ;  because  it  is  derived  out  of  an  in- 
heritance that  lies  in  grant,  and  passes  not  by  livery;  (or  jus 
prasentandi  est  incorporate,  and  so  (albeit  there  be  no  diversity  of 
opinion  in  our  books)  is  the  law  taken  at  this  day. 
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CHAPTER    V.     Section  117.  [856] 

OF   SOGAGB. 

Tbnurb   in  socage  is,   where  the  tenaiU   holds  of  his  lord  by  Socage  is  a 

•       rA    ^    •       •      f  ^T       If  r  •  tenure  by  se 

certain  service  [iluU  ts,  in  lieu  of}  all  manner  of  services,  so  vice  certain. 
that  the  service  be  not  knighfs  service.  As  where  a  man  holds 
his  land  of  his  lord  by  fealty  and  certain  rent  for  all  manner  of 
sendees ;  or  else  where  a  man  holds  his  land  by  homage,  fealty,  and 
certain  rent,  for  all  manner  of  services ;  or  where  a  man  holds 
his  land  by  homage  and  fealty  for  ail  manner  of  services ;  for 
homage  by  itself  makes  not  knight's  service. 

Tenure  in  socage,']    Agriculture  or  tillage  is  of  great  account  in  ArabU  taket 
law,  as  being  very  profitable  for  the  common  wealth,  wherein  the  ^^urJ!^  * 
goodness  of  the  habit  is  best  known  by  the  privation ;  for  by  laying 
lands  used  in  tilth  [as  arable]  into  pasture,  six  main  inconveni- 
CDcies    daily  increase.  1st.  Idleness,  which  is  the  ground  and  be- 
ginning of  all  mischiefs.     2d.  Depopulation  and  decay  of  towns  ; 
for  where  in  some  towns  two  hundred  persons  were  occupied  and 
lived  by  their  lawful  labours,  by  converting  of  tillage  into  pasture 
there  have  been  maintained  but  two  or  three  herdsmen.     3d.  Hus- 
bandry, which  is  one  of  the  greatest  commodities  of  the  realm, 
becomes  decayed.     4th.  Churches  are  destroyed,  and  the  service  of 
God  neglected  by  diminution  of  church  livings  (as  by.  decay  of 
tithes,  &c.)     6th.  Injury  and  wrong  is  done  to  patrons  and  God's 
ministers.  And  6th.  The  defence  of  the  land  against  forei<m  enemies 
is  enfeebled  and  impaired,  the  bodies  of  husbandmen  being  more 
strong  and  able  and  patient  of  cold,  heat,  and  hunger,  than  any 
other. 

The  two  consequences  that  follow  these  inconveniences,   are, 
fitst,  the  displeasure  of  Almighty  God  ;    and  secondly,  the  subver- 
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sion  of  the  polity  and  good  government  of  the  realm ;  and  all  this 
appears  in  our  books.  And  the  common  law  gives  arable  land,  the 
pre-eminency  and  precedency  over  meadows,  pastures,  woods, 
mines,  and  all  other  grounds  whatsoever ;  and  averia  camca,  the 
beasts  of  the  plough,  have  in  some  cases  more  privilege  than  other 
cattle  have.  And  amongst  the  Romans  agriculture  or  tillage  was  of 
high  estimation,  insomuch  as  the  senators  themselves  would  put 
their  hand  to  the  plough ;  and  it  is  said,  that  tillage  never  pros- 
pered better  than  when  the  senators  themselves  ploughed. 


Etytnoli^yof 
tocage, 

[86a] 


Socagium.]  Littleton  in  this  chapter.  Section  119,  fetches  this 
word  from  the  original ;  Socagium,  a  soke,  or  plough.  And  Bracton 
agrees  herewith.  Dicitur  socagium  (says  he)  d  socco,  et  inde  tenenies 
dicuntur  socmanni,  eo  qudd  deputati  sunt  tantummodo  ad  culturam. 
And  it  is  to  be  observed,  that  in  the  book  of  Domesday,  land  held  by 
knight's  service  was  called  Tainland,  and  land  held  by  socage  was 
called  Reveland.  And  in  that  book  they  who  held  in  socage  were 
called  by  several  names,  as  Socltemanni,  or  Sokemanni,  which  still 
continues.  And  note,  that  the  legal  termination  o((agium)  in  com- 
position signifies  service  or  duty ;  as  homag^um^  the  service  of  man ; 
escuagium,  service  by  the  shield. 


Cfthe  iervice 
in  socage. 


So  that  the  service  be  not  knighfs  service.']  And  in  the  next 
section  he  says,  that  every  tenure  which  is  not  a  tenure  in  chivalry 
is  a  tenure  in  socage.  Here  Littleton  speaks  of  tenures  of  common 
persons  :  for  grand  serjeant  is  not  knight's  service,  and  yet  it  is 
not  [a  tenure  in  socage,  as  shall  be  said  hereafter.  Also  here  he 
means  temporal  services,  and  not  frankalmoigne,  as  by  the  ex- 
amples he  puts  is  manifest,  and  as  in  its  proper  place  shall  appear 
more  at  large.  Also  here  Littleton  speaks  of  socage  largely  taken, 
and  so  called  ab  effectu ;  that  is,  all  tenures  that  have  the  like  effects 
and  incidents  belonging  to  them  as  socage  has,  are  termed  tenures 
in  socage,  albeit  originally  service  of  the  plough  was  not  reserved. 
As  if  originally  a  rose,  a  pair  of  gilt  spurs,  a  rent,  and  such  like, 
were  reserved  ;  these  are  said  to  be  tenures  in  socage  ab  effectu,  for 
that  there  shall  be  like  guardian  in  socage,  like  relief,  and  such  other 
effects  and  incidents  as  a  tenure  in  socage  has,  and  are  so  termed 
to  distinguish  the  same  from  knight's  service.  Nay,  the  worst 
tenure  that  I  have  read  of,  of  this  kind,  is  to  hold  lands  upon  the 
service  of  performing  the  office  of  hangman  or  executioner.  And 
it  seems,  in  ancient  times  such  officers  were  not  to  be  hired,  unless 
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they  were  bound  thereunto  by  tenure.  And  so  note,  that  some 
tenures  in  socage  are  named  a  causa,  and  some»  and  the  greater 
part^  ab  effectu. 

For  homage  by  itself  makes  not  knight's  serviceS\  But  it  is  a  pre- 
sumption,  where  homage  is  due,  that  the  land  is  held  by  knight's 
service,  as  hath  been  said. 


Section  US, 

Also,  a  man  may  hold  of  his  lord  by  fealty  only,  and  such  tenure  Most  tenures 
is  tenure  in  socage ;  for  every  tenure  which  is  not  tenure  in  chivalry  ^^^^  socage, 
a  a  tenure  in  socage. 


Section  119. 

And  it  is  said,  that  the  reason  why  such  tenure  is  called  and  has  E^mology  of 
the  name  of  tenure  in  socage,  is  this:  because  socagium  idem  est  "^'^^^S^ 
quod  servitium  socse,  and  soca  idem  est  quod  caruca,  &c.  i.  e.  a  soke 
or  a  plough.  In  ancient  time,  before  the  limitation  of  time  of 
memory,  a  great  part  of  the  tenants  who  held  of  their  lords  by 
socage,  ought  to  come  with  their  ploughs,  every  of  the  said  tenants 
for  certain  days  in  the  year,  to  plough  and  sow  the  demesnes  of  the 
lord.  And  for  that  such  works  were  done  for  the  livelihood  and 
sustenance  of  their  lord,  they  were  quit  against  their  lord  of  all 
widnner  of  services  isc.  And  because  that  such  services  were  done  with 
their  ploughs,  this  tenure  was  called  tenure  in  socage.  And  after- 
wards these  services  were  changed  into  money,  by  the  consent  of  the 
tenants  and  by  the  desire  of  the  lords,  viz.  into  an  anntuil  rent,  ^c. 
But  yet  the  name  of  socage  remains,  and  in  divers  places  the  tenants 
yet  do  such  services  with  their  ploughs  to  their  lords  ;  so  tliat  all 
manner  of  tenures  which  are  not  tenures  by  knighfs  service y  are 
called  tenures  in  socage. 

Time  of  memory. "]    Time  of  memory  [or  rather  perhaps  time  out  Tenunn^ 
of  memory]  is  when  no  man  alive  has  had  any  proof  to  the  con-  \^!!!tvmeof 
trary,  or  has  any  conusance  to  the  contrary,  as  shall  be  hereafter  said  "*^?^^  t-i 
in  its  proper  place.    And  of  necessity  this  change  hei'eafter  spoken 
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of,  must  be  before  time  of  memory ;  for  within  time  of  memory  the 
services  of  the  plough  cannot  be  changed  into  money  by  consent 
of  the  tenant  and  the  desire  of  the  lords,  scilicet,  into  an  annual  rent, 
neither  by  release  or  confirmation  or  other  conveyance,  so  long  as 
the  seignioiy  remains,  as  shall  be  said  in  its  due  place. 

Phughiand,  Ought  to  comc  with  their  ploughs,']    The  plough  is  named  propter 

ue,  arable,  now  ,       .  .11  it  \        n         \  •         •!_ 

inciudei  every  excdlentiam ;  but  the  sickle  and  the  scythe,  for  the  reapmg  in  har- 
vest, and  such  like,  are  also  included.  For  as  carucata  terra,  a 
ploughland,  may  contain  houses,  mills,  pasture,  meadow,  wood,  &c. 
as  pertaining  to  the  plough  ;  so  under  the  service  of  the  plough,  all 
services  of  tillage  and  husbandry  are  included. 


other  iort. 


[87a]  Section  120. 

Socage  and  ALSO,  if  a  man  holds  of  his  lord  by  escuage  certain,  sell,  in  this 
tinguished.  numner,  when  the  escuage  runs  and  is  assessed  by  parliament  to  a 
greater  or  lesser  sum,  that  the  tenant  shall  pay  to  his  lord  but  half 
a  mark  for  escuage,  and  no  mors  norless,.to  how  great  a  sum,  or  to 
how  little  the  escuage  runs,  jfc.  such  tenure  is  tenure  in  socage,  and 
not  knighVs  service.  But  where  the  sum  which  the  tenant  shall 
pay  for  escuage  is  uncertain,  scil.  where  it  may  be  that  the  sum 
that  the  tenant  shall  pay  for  escuage  to  his  lord,  may  be  at  one 
time  more  and  at  another  time  less,  according  as  it  is  assessed,  bic. 
such  tenure  is  tenure  by  knight's  service. 


Section  121. 

Rent  certain  is    Also,  if  a  num  holds  his  land  to  pay  a  certain  rent  to  his  lord  for 

^*  castle-guard,  this  tenure  is  tenure  in  socage.     But  where  the  tenant 

ought  by  himself  or  by  another  to  do  castle-guard,  such  tenure  is 

tenure  by  knighfs  service.     [Note,  all  the  holdings  here  spoken  of 

are  in  fee  J] 


[87i]  Section  122. 


So  is^all  rent-     Al80,  in  tdl  coses  where  the  tenant  holds  of  his  lord  to  pay  unto 

him  any  certain  retit,  this  rent  is  called  rent-service. 


service. 


LUt.  #.128.  80CAQB.  Co.Liti.  &7b. 

It  is  called  rent  service,  because  it  is  accompanied  with  some 
corporal  service,  as  fealty  at  the  least ;  in  respect  whereof  the  lord 
may  distrain  for  it  of  common  right.  See  more  of  this  matter  in 
the  Chapter  of  Rents. 


Section  123. 

Also,  in  9uch  tenures  in  socage,  if  the  tenant  have  issue  and  die,  Guardian  m 
his  issue  being  within  the  age  of  fourteen  years,  then  the  next  friend  ''^^^*^* 
(le  prochein  amy)  of  that  heir  to  whom  the  inheritance  cannot  de^ 
scend,  shall  have  the  wardship  of  the  land  and  of  the  heir  until  the 
age  of  fourteen  years,  and  such  guardian  is  called  guardian  in 
socage.  For  if  the  land  descend  to  the  heir  of  the  part  of  the 
father,  then  the  mother  or  other  next  cousin  of  the  part  of  the 
mother,  shall  have  the  wardship.  And  if  land  descend  to  the  heir 
if  the  part  of  the  mother,  then  the  father  or  next  friend  of  the 
pari  of  the  father  shall  have  the  wardship  of  such  lands  or  tenS" 
wtenis.  And  when  the  heir  comes  to  the  age  of  fourteen  years  com- 
pleie,  he  may  enter  and  oust  the  guardian  in  socage,  and  occupy 
the  land  himself,  if  he  will.  A^id  such  guardian  in  socage  shall 
wot  take  any  issues  or  profits  of  such  lands  or  tenements  to  his  own 
use,  but  only  to  the  use  and  profit  of  the  heir ;  and  of  this  he  shall 
render  an  €iccount  to  the  heir,  when  it  pleases  the  heir  after  he 
accomplishes  the  age  of  fourteen  years.  But  such  guardian  upon 
his  account  shall  have  allowance  for  all  his  reasonable  costs  and 
ejpences  in  all  things,  fre.  And  if  such  guardian  marry  the  heir 
within  the  age  of  fourteen  years,  he  shall  account  to  the  heir,  or 
his  executors,  for  the  value  of  the  nuxrriage,  although  that  he  took 
nothing  for  the  value  of  the  marriage ;  for  it  shall  be  accotmted 
Us  own  folly,  that  he  would  marry  him  vnthout  taking  the  value 
of  the  marriage,^unless  he  marries  the  infant  to  such  an  inherit^ 
ance  as  is  equal  in  value  to  (he  marriage  of  the  heir. 

In  such  tenures  in  socage.^     If  a  man  be  seised  of  a  rent  charge,  Some  meorporg- 
rent  seek,  common  of  pasture,  or  such  like  inheritances,  which  ^jn*^^* 
do  not  lie  in  tenure,  and  dies,  his  heir  within  age  of  fourteen  years;  V^  4  **^ui^ 
in  this  case  the  heir  may  choose  his  guardian  :  but  if  he  be  of  such  hit  guardian. 
tender  years  as  he  can  make  no  choice,  then  (if  the  father  has  made 
no  disposition  of  the  custody  of  the  child)  it  were  most  fit,  that  the 
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next  of  kin,  to  whom  the  inheritance  cannot  descend,  should  have 
the  custody  of  him.  And  whosoever  takes  the  rent  &c.  the  heir 
[88  a]  shall  charge  him  in  an  account.  But  if  he  hold  any  land  in 
socage,  in  that  case  the  guardian  in  socage  shall  take  into  his 
custody  as  well  the  rent  charges  &c.  as  the  land  held  in  socage, 
because  he  has  the  custody  of  the  heir. 

Collateral  heir.        If  the  tenant  luive  issue  and  die.]    The  same  law  it  is  if  the  tenant 

has  no  issue,  but  a  brother  or  cousin  within  age  of  fourteen  years 
at  the  time  of  his  death.  Also  this  extends  as  well  to  issue  female, 
as  to  issue  male. 


Prochein  amy 
must  be  of  the 
blood. 


In  equal  degree 
who  preferred. 


[886] 


Within  the  age  of  fourteen  years.'}  Of  this  sufficient  has  been 
spoken  in  the  next  preceding  chapter. 

Then  the  next  friend  (le  prochein  amy)  of  tluU  heir  to  whom  the 
inheritance  cannot  descend."]  The  next  friend  of  the  heir  &c.  Here 
friend  (ami/)  is  taken  for  the  next  of  blood.  So  the  effect  of  it  is, 
that  the  next  of  his  blood  to  whom  the  inheritance  cannot  descend, 
whereby  affinity  without  blood  is  excluded. 

The  next,]  If  there  be  three  brethren,  and  the  youngest  holds 
land  in  socage,  and  has  issue  and  dies  [leaving]  his  issue  within 
age  of  fourteen  years,  both  the  uncles  are  in  equal  degree,  and  yet 
the  eldest  shall  be  guardian,*  because  in  equal  degee  the  law 
prefers  him.  And  yet  if  lands  held  in  socage  are  given  to  a  man 
and  the  heirs  of  his  body,  and  he  dies,  his  heir  within  age,  the 
next  cousin  of  the  part  of  the  father,  albeit  he  be  worthier,  shall 
not  be  preferred  before  the  next  cousin  of  the  part  of  the  mother, 
but  such  of  them  as  first  seises  the  heir  shall  have  his  custody. 
But  if  lands  be  given  in  frankmarriage,  and  the  donees  have  issue 
and  die  [leaving]  their  issue  within  age  of  fourteen  years,  the  next 
of  kin  on  the  part  of  the  mother  shall  have  the  custody  of  the  body, 
and  not  the  next  of  kin  on  the  part  of  the  father,  albeit  he  first 
seised  it,  because  the  mother  was  the  cause  of  the  gift.  If  a  man 
be  seised  of  lands  holden  in  socage  of  the  part  of  his  father,  and  of 
other  lands  holden  in  socage  of  the  part  of  his  mother^  and  dies, 
his  issue  being  within  the  age  of  fourteen  years,  in  this  case  such 
of  the  next  of  kin  of  either  side  as  first  takes  the  body  of  the 
heir,  shall  have  him  ;  but  the  next  of  blood  of  the  part  of  the  father 
shall  enter  into  the  lands  of  the  part  of  the  mother,  and  the  next  of 
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kin  of  the  pari  of  the  mother  shall  enter  into  the  lands  of  the  part 
of  the  father. 

To  whom  the  inheritance  cannot  descend.^    This  does  not  only  ex-  Elder  half 
elude  an  immediate  descent,  but  all  possibility  of  descent.    As  if  a  Jli'JfarSt 
man  has  issue  two  sons  by  several  vetitres,  and  having  lands  holden  ?,^^*  £^{fij'] 
in  socage  of  the  nature  of  burgh  English  dies,  leaving  his  younger  fCpntra  Cro. 
brother  within  the  age  of  fourteen  years,  the  elder  brother  of  the  see  f.  Jo.  17. 
half  blood  shall  not  have  the  custody  of  the  land ;  because  by 
possibility  the  elder  may  inherit  the  land ;  for  if  the  youngest  die 
without  issue,  and  the  land  descend  to  an  uncle,  the  elder  brother 
of  the  half  blood  may  be  heir  to  him. 

Then  the  mother,]  Note,  albeit  land  cannot  descend  to  the  mother  Mother. 
from  her  son,  (as  hath  been  said)  because  inheritance  cannot  as- 
cend, yet  here  it  appears  by  Littleton,  that  she  is  next  of  blood,  for 
that  none  (as  hath  been  said)  can  be  guardian  in  socage  but  the 
next  of  blood ;  and  the  like  is  to  be  said  of  the  father,  as  hereafter 
next  appears. 

Then  the  father,}  By  this  it  appears,  that  the  father  in  case  of  Father. 
a  tenure  in  socage  shall  be  guardian  in  socage,  and  shall  not  have 
the  custody  of  his  eldest  son,  in  respect  of  his  paternal  natural 
custody  (as  he  shall  have  in  case  of  a  tenure  by  knight's  service, 
as  before  appears),  but  as  guardian  in  socage.  And  the  reason  of 
the  diversity  is,  for  that  in  the  case  of  a  tenure  in. socage,  the  father 
must  by  law  be  accountable  to  the  son  both  for  his  marriage,  and 
also  for  the  profits  of  his  lands,  which  he  should  not  be  if  he  had 
the  custody  of  his  eldest  son  in  this  case  as  his  father  in  respect  of 
nature,  and  the  act  of  law  never  does  any  man  wrong.  But  no 
lord  or  other  person,  in  respect  of  any  tenure  by  knight's  service  or 
otherwise,  shall  have  the  custody  of  any  child  who  is  heir  apparent 
to  his  father,  but  the  father  only  during  his  life,  as  hath  been  said 
before. 

It  is  to  be  observed,  that  in  the  laws  of  England,  there  are  Different  wru 
three  kinds  of  guardians,  viz.  by  the  common  law,  by  statute  law,  ^  ^ 
and    by  custom.      By  the   common  law  there  are  four  sorts  of 
guardians,  viz.  guardian  in  chivalry  (whom  Littleton  has  described 
before.  Sect  103,  &c.)  guardian  by  nature,  as  the  father  of  the 


Cq.UU.  88b.S9a.  socage.  Xil^^.iSS. 

eldest  soDy  of  whom  Littleton  has  spoken  Sect.  114,  guardian  in 
socage^  treated  of  by  Littleton  in  this  Section,  and  guardian  per 
cause  de  nurture :  all  frequent  in  our  books.  By  statute,  viz.  the 
statute  in  4  &  5  Ph.  and  Mary,  of  women  children,  which  is 
either  of  the  father  or  mother  without  assignation,  or  of  any 
other  to  whom  the  father  shall  appoint  the  custody  either  by 
his  last  will  or  by  any  act  in  his  life-time,  whereof  you  shall 
read  at  large  in  Ratcliffe's  case  in  my  Reports.  Lastly,  by  custom, 
as  of  orphans  by  the  custom  of  the  city  of  London  and  of  other 
cities  and  boroughs. 

Cuardian  (trr  Only  to  the  use  and  profit  of  the  Aeir.]  And  therefore  guardian  in 
wthingiy  socagc  shall  uot  forfeit  his  interest  by  outlawry  or  attainder  of 
^JJJjj^  *^        felony  or  treason :  because  he  has  nothing  to  his  own  use,  but  only 

to  the  use  of  the  heir. 

Suf^oM  not  to        AigQ  if  t}jg  mother  be  guardian  in  socage,  and  takes  husband,  and 
[89a]       dies,  the  husband  shall  not  have  this  custody  by  survivorship: 
because  the  wife  had  it  en  auter  droit  in  right  of  the  heir. 

Advowum.  A  guardian  in  socage  shall  not  present  to  a  benefice  in  right 

notpreaent.       of  the  heir;  because  he  cannot  be  accoimtable  therefore,  for  he 

can  make  no  benefit  thereof, — the  law  abhorring  simony  and  every 
corrupt  contract  for  benefices  ;  and  therefore  in  that  case  the  heir 
shall  present  himself.  And  Britton  speaking  of  these  guardians 
said  weH,  that  they  are  rather  servants  than  guardians. 

Account  at  14.  He  shall  render  an  account  6^c,  after  the  heir  accomplishes  the  age  of 
fourteen  yearsJ]  This  point  has  been  much  controverted  in  our 
books ;  but  it  was  adjudged  in  the  court  of  common  pl^,  Pasch. 
16  Eliz.  Rot.  436,  according  to  the  opinion  of  Littleton,  that  the 
heir  after  the  age  of  fourteen  years  shall  have  an  action  of  account 
against  the  guardian  in  socage,  when  he  will  at  his  pleasure  ;  and 
so  is  an  ancient  question  well  resolved. 

lUMOfM^icer-  Allowed  his  reasonable  costs  and  expenses,"]  These  latter  are  due  to 
^imed^  ^**^  all  accountants  by  the  common  law.     What  other  allowances  shall 

the  guardian  have?  If  the  guardian  receive  the  rents  and  profits  of 
the  lands,  and  be  robbed  of  the  same,  whether  shall  he  be  dis- 
charged thereof  upon  his  account  ?  And  it  seems,  that  if  he  be  rob- 
bed without  his  default  or  negligence  he  shall  be  discharged  thereof. 
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A8  if  a  bailiff  of  a  manor,  or  a  receiver,  or  a  iactor  of  a  merchant, 
or  the  like  accountant,  be  robbed,  he  shall  be  discharged  thereof 
upon  his  account.  And  seeing  the  guardian  shall  be  charged  as 
bailiff  after  the  heir's  age  of  fourteen,  and  be  discharged  upon  his 
account  if  he  be  robbed,  pari  ratione  if  he  be  robbed  before  the  age 
of  fourteen.  But  otherwise  it  is  of  a  carrier,  for  he  has  his  hire, 
and  thereby  implicitly  undertakes  the  safe  delivery  of  the  goods 
delivered  to  him,  and  therefore  he  shall  answer  the  value  of  them  if 
they  be  taken  from  him.  Note  the  diversity,  and  so  it  was  resolved 
in  the  King's  Bench. 

So  it  is  if  goods  are  delivered  to  a  man  to  be  safely  kept,  and  (kmnumlaw 
afterwards  those  goods  are  stolen  from  him,  this  shall  not  excuse  ^ody  rfdsedt 
him  ;  because  by  the  acceptance  he  undertook  to  keep  them  safely,  orotkerMuU. 
and  therefore  he  must  keep  them  at  his  peril.  So  it  is  if  goods  be 
delivered  to  one  to  be  kept,  for  to  be  kept  and  to  be  safely  kept  is 
all  one  in  law,  [contra^  2  Ld.  Ray.  911].  But  if  the  goods  are  de- 
livered to  him  to  be  kept  as  he  would  keep  his  own,  there,  if  they 
be  stolen  from  him  without  his  default  or  negligence,  he  shall  be 
discharged ;  so  if  goods  are  delivered  to  one  as  a  gage  or 
pledge,  and  they  are  stolen,  he  shall  be  discharged,  because  he 
has  a  property  in  them,  and  therefore  he  ought  to  keep  them  no 
otherwise  than  as  his  own ;  but  if  he  who  gaged  them,  tendered  the 
money  before  the  stealing  and  the  other  refused  to  deliver  them, 
then  for  this  default  in  him  he  shall  be  charged.  If  A.  leave  a 
chest  locked  with  B.  to  be  kept,  and  takes  away  the  key  with  him, 
and  acquaints  not  B.  what  is  in  the  chest,  and  the  chest  together 
with  the  goods  of  B.  are  stolen  away,  B.  shall  not  be  charged  '-  ^ 
therewith,  because  A.  did  not  trust  B.  with  them,  as  this  case  is. 
And  that  which  has  been  said  before  of  stealing,  is  to  be  understood 
also  of  other  like  accidents,  as  shipwreck  by  sea,  fire  by  lightning, 
and  other  like  inevitable  accidents.  And  all  these  cases  were  re- 
solved and  adjudged  in  the  King's  Bench.  And  by  these  diversi- 
ties are  all  the  books  concerning  this  point  reconciled.  Note,  it  is 
necessary  for  any  who  receives  goods  to  be  kept,  to  receive  them  in 
this  special  manner,  viz.  to  be  kept  as  his  own,  or  to  keep  them  at 
the  peril  of  the  owner.     But  now  is  Littleton  to  be  further  heard. 

He  shall  account  to  the  heir.'}  He  shall  account  for  the  marriage 
of  the  heir,  viz.  for  so  much  as  any  man  bon&Jide  had  offered  ion 
the  marriage,  or  would  give  in  marriage  unto  him. 
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At  vohat  age 
infant  may 
make  will  of 
pertonaltyJ^ 


Or  to  his  executors."}  Not  that  an  infant  of  the  age  of  fourteen 
may  make  his  will  (as  some  hereupon  have  collected) ;  but  the 
meaning  of  Littleton  is,  that  if  after  his  marriage  he  accomplish  his 
age  of  eighteen  years,  at  what  time  he  may  make  his  testament  and 
constitute  executors  of  his  goods  and  chattels,  and  the  words  are  so 
to  be  understood,  as  may  stand  with  law  and  reason.* 


ExeeutoTt  may 
bring  account 
now. 


Note,  executors  could  not  have  an  action  of  account  at  the  com- 
mon  law,  in  respect  of  the  privity  of  the  account ;  but  the  statute 
of  W.  2.  cap.  23.  has  given  the  action  of  account  to  executors,  the 
statute  of  25  E.3.  cap.  5.  to  executors  of  executors,  and  the  statute 
of  31  E.  3.  cap.  1 1.  to  administrators. 


Guardian  ac» 

countabUfor 

laehet. 


That  lie  would  marry  him  without  taking  the  value.}  So  that  the 
guardian  shall  not  account  only  for  that  which  he  shall  receive  in 
this  case,  but  for  that  also  which  he  might  receive.  And  the 
guardian  in  socage  is  bound  by  law,  that  the  heir  be  well  brought 
up,  and  that  his  evidences  [i.e.  his  vouchers]  be  safely  kept. 


Section   124. 


If  a  straneer 
occupies,  tie  is 
guardian  and 
must  account. 


And  if  any  other  man,  who  is  not  the  next  friend,  occupies  the 
lands  or  tenements  of  the  heir  as  guardian  in  socage,  he  shall  be 
compelled  to  yield  an  account  to  the  heir,  as  well  as  if  he  had  been 
next  friend ;  for  it  is  no  plea  for  him  in  the  writ  of  account  to 
say,  that  he  is  not  the  next  friend  l^c.  but  he  shaU  answer  whether 
he  has  occupied  the  lands  or  tenements  as  guardian  in  socage  or  no. 


^  Mr.  Hargrave  has  adduced  several  very  strong  reasons  and  authorities  for  prov- 
ing that  a  female  may  make  a  will  of  personalty  at  twelve,  and  a  male  at  fourteen ; 
but  Lord  Coke's  opinion  has  been  too  long  promulgated  and  acquiesced  in  to 
render  it  prudent  to  rely  on  a  contrary  doctrine  where  it  can  be  avoided ;  and  there 
can  be  no  doubt  that  all  Lord  Coke's  opinions  have  had  a  very  sensible  influence 
in  forming  and  establishing  the  practice  of  conveyancers,  for  all  the  old  lawyers 
were  educated  almost  exclusively  on  his  principles  and  doctrines.  When,  there- 
fore, from  circumstances,  it  is  deemed  essential  lliat  an  infant  of  the  age  of  twelve 
or  fourteen  should  make  a  will,  it  would  be  prudent  if  the  case  permit,  to  obtain 
a  confirmation  of  the  will  on  the  testator*s  attaining  the  age  of  eighteen^  as  also  on 
attaining  twenty-one. 
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But  qiuere,  if  after  the  heir  has  accomplished  the  age  of  fourteen 
years,  and  the  gtuirdian  in  socage  continually  occupies  the  land 
until  the  heir  comes  to  full  a^e,  i.  e.  of  twenty -one  years,  if  the 
heir  at  his  full  age  shall  have  an  action  af  account  against  the 
guardian^  from  the  time  that  he  occupied  after  the  said  fourteen 
years f  as  guardian  in  socage,  or  as  his  bailiff. 

But  quere  i^c."]    This  qtuere  came  not  out  of  Littleton's  quiver ;        rgOal 
for  it  is  evident^  that  after  the  age  of  fourteen  years  he  shall  be 
charged  as  bailiff^  at  any  time  when  the  heir  will^  either  before  his 
age  of  twenty-one  years,  or  after. 


Section  125. 

Also,  if  guardian-  in  chivalry  make  his  executors  and  die,  the  Wardship. 

heir  being  within  age  i^c.  the  executors  shall  have  the  wardship 

during  the  nonage  kc.     But  if  the  guardian  in  socage  make  his 

executors  and  die,  the  heirs  being  within  the  age  of  fourteen  years, 

his  executors  shall  not  have  the  wardship ;  but  another  next  friend, 

to  whom  the  inheritance  cannot  descend,  shall  have  the  wardship  Sfc. 

And  the  reason  of  this  diversity  is,  because  the  guardian  in  chivalry 

has  the  wardship  to  his  own  use,  and  the  guardian  in  socage  has  not 

the  wardship  to  his  own  use,  but  to  the  use  of  the  heir.    And  in 

this  case  where  the  guardian  in  socage  dies  before  any  account  made 

by  him  to  the  heir,  of  this  the  heir  is  without  remedy,  for  that  no 

writ  ofcu:count  lies  against  the  executors  but  for  the  king  only. 

To  his  own  use."]    A  tenant  holds  land  of  a  bishop  by  knight's  Advowson  next 
service,  which  seigniory  the  bishop  has  m  nght  of  his  bishop-  Bishops,  exeeu- 
ric,  the  tenant  dies,  his  heir  within  age,  the  bishop  either  before  or  i^'^  -  ^  ^^^ , 
after  seisure  dies  :  neither  the  king,  nor  the  successor  of  the  bishop, 
shall  have  the  wardship,  but  his  executors.     And  yet  if  a  bishop 
have  an  advowson,  and  the  church  becomes  void,  and  the  bishop 
dies,  neither  the  successor  nor  the  executors  shall  present,  but  the 
king  :  because  it  is  but  a  chose  in  action. 
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[906]  Section  126. 

BeHef  ayear*s    Also,  the  lord,  of  whom  the  land  in  holden  in  socage  shall,  after 
d^ath."  ^^°^^  *  *^  decease  of  his  tenant,  haoe  of  his  heir  a  relirf  of  one  year's 

rent.  As  if  the  tenant  holds  of  his  lord  by  fealty,  and  ten  shillings 
rent  payable  at  certain  terms  of  the  year,  then  the  heir  shall  pay 
to  the  lord  ten  shillings  for  a  relief,  beside  the  ten  shillings  which 
he  pays  for  the  rent. 

Aid  for  mar*         Also  it  is  to  be  noted,  that  beside  relief,  whereof  Littleton  here 
"^'  speaksy  there  belongs  to  a  tenure  in  socage  of  common  right,  aid 

for  making  his  eldest  son  a  knight  at  the  age  of  fifteen  years, 
and  to  mairy  his  daughter  at  the  age  of  seven  years. 


Section  127. 

DUtresi  lies  for  And  in  this  case,  after  the  death  of  the  tenant,  such  relief  is  due 

to  the  lord  presently,  of  what  age  soever  the  heir  be ;  because  such 
lord  cannot  have  the  wardship  of  the  body,  nor  of  the  land  of  the 
heir.  And  therefore  he  may  forthwith  distrain  after  the  death  of 
his  tenant  for  the  relief 


Sections  128,  129. 

IT 

Of  reliefs  where  a  rose,  a  pound  of  pepper,  a  capon,  or  such  like 
articles  are  resetted  for  rent,  there  the  heir  must  for  the  first  year 
render  double  tJie  rent  reserved. 


Section  130. 

Escheats  lost      Also,  if  any  will  ask,  why  a  man  may  hold  of  his  lord  hy  fealty 
^feaJtv**'^      ^^yf^^l  tnanner  of  services,  in  so  much  as  when  the  tenant  shall 

do  his  fealty,  he  shall  swear  to  his  lord  that  he  will  do  to  his  lord 
all  manner  of  services  due,  and  when  he  has  done  fealty,  in  this 
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case  no  other  service  is  due :  to  this  it  may  be  said,  that  where  a 
tenant  holds  his  land  of  his  lord,  it  is  necessary  that  he  should 
do  some  service  to  his  lord.  For  if  the  tenant  or  his  heirs  should 
do  no  manner  of  service  to  his  lord  or  his  heirs,  then  by  long  con- 
tinuance of  time  it  would  grow  out  of  memory,  whether  the  land 
were  holden  of  the  lord  and  his  heirs,  or  not,  and  then  will  men 
more  often  and  more  readily  say,  that  the  land  is  not  holden  of  the 
lord,  nor  of  his  heirs,  than  otherwise ;  and  hereupon  the  lord  shall 
lose  his  escheat  of  the  land,  or  perchance  some  other  forfeiture  or 
profit  which  he  might  have  of  the  land.  So  it  is  reason,  that  the 
lord  and  his  heirs  have  some  service  done  unto  them,  to  prove  and 
testify  that  the  land  is  holden  of  them.* 

It  is  necessary  that  he  should  do  some  service  to  his  lord.']  For  there  Tenure. 
can  be  no  tenure  without  some  service ;  because  the  service  makes       L^-^^J 
the  tenure. 

Lands  may  escheat  to  the  lord  two  ways;   one  by  attainder^  Causetrfet- 
the  other  without  attainder.     By  attainder  in  three  ways.     1st.  ^    *' 
Quia  suspensus   est  per  collum.      2dly.  Quia  abjuravit  regnum. 
3dly.  Quia  utlegatus  est.    Without  attainder ;  as  if  the  tenant  dies 
without  heir. 

Or  perchance  some  other  forfeiture.]  As  if  the  land  be  aliened  in  and  other  for- 
mortmain  ;  or  when  Littleton  wrote,  if  the  tenants  had  erected  '^^  "'**' 
crosses  upon  their  houses  or  tenements  that  they  might  claim  the 
privilege  of  the  hospitalers  to  defend  themselves  against  their 
lords,  they  had  forfeited  their  tenancies.  But  since  Littleton 
wrote,  the  hospitalers  are  dissolved,  and  consequently  that  forfeiture 
is  gone. 


*  The  want  of  attention  to  this  advice  of  Littleton  has,  in  the  present  day,  oc- 
casioned great  difficulty  in  proving  that  any  freehold  land  is  held  of  the  manor 
within  which  it  is  situate.  The  statutes  of  limitation  do  not  appear  to  include  fealty, 
and  therefore  it  is  presumed  lords  of  manors  may  even  now  require  fealty  to  be 
done — ^that  being  an  imeparable  incident  of  tenure;  but  as  this  must  be  done  in  a 
court  Varon,  and  as  a  court  baron  cannot  be  holden  without  two  tenants  at  the 
least,  the  king  as  lord  paramount  is  now  the  principal  person  benefited  by  escheats. 


o 
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realty,  And/o/'  that  fealty  is  incident  to  all  manner  of  tenures,  except  the 

tenure  in  frankalmoign  (as  shall  be  said  in  the  chapter  of  frankal- 
moign)^ and  for  that  the  lord  could  not  at  the  beginning  of  the 
tenure  have  any  other  service  but  fealty,  it  is  reason,  that  a  man 
may  hold  of  his  lord  by  fealty  only  ;  and  when  he  has  done  his 
fealty,  he  has  done  all  his  services, 

an  imeparable         Fealty  IS  incident.']  Of  incidents  there  are  two  sorts,  viz.  separable, 
tenure,  &nd  inseparable.     Separable,  as  rents  incident  to  reversions,  &c. 

'which  may  be  severed:  inseparable,  as  fealty  to  a  reversion  or 
tenure,  which  cannot  be  severed  :  for  as  all  lands  and  tenements 
within  England  are  holden  of  some  lord  or  other,  and  either  medi- 
ately or  immediately  of  the  king;  so  to  every  tenure  at  the  least 
fealty  is  an  inseparable  incident,  so  long  as  the  tenure  remains ; 
and  all  other  services,  except  fealty,  are  severable.  But  where  the 
tenure  is  by  fealty  only,  there  is  no  relief  due  for  the  cause 
aforesaid. 


Section  132. 

Tenants  for  life  Also,  if  a  man  lets  to  another  lands  or  tenements  for  term  oflifey 
byf^1ty!but  tvithout  naming  any  rent  to  be  reserved  to  the  lessor,  yet  he  shall 
not  tenants  at     j^  fealty  to  the  lessor,  because  he  holds  of  him.     Also  if  a  lease  be 

will,  except  J         J  J  J 

copyholders.  made  to  a  man  for  term  of  years,  it  is  said,  that  the  lessee  shall  do 
fealty  to  the  lessor,  because  he  holds  of  him.  And  this  is  well 
proved  by  the  words  of  the  writ  of  waste,  when  the  lessor  has  cxiuse 
to  bring  a  writ  of  waste  agaitist  him  ;  which  writ  shall  say,  that 
the  lessee  holds  his  tenements  of  the  lessor  for  term  of  years.  So 
the  writ  proves  a  tenure  between  them.  But  he,  who  is  tenant 
at  will  according  to  the  course  of  the  common  law,  shall  not  do 
fealty ;  because  he  has  not  any  sure  estate.  But  otherwise  it  is  of 
tenant  at  will  according  to  the  custom  of  tlie  manor ;  for  he  is 
bound  to  do  fealty  to  his  lord  for  two  causes.     The  one  is  by  reason 
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of  the  custom ;  and  the  other  is,  for  that  he  takes  his  estate  ex- 
pressly upon  condition  to  do  his  lord  fealty. 

And  this  is  well  proved  by  the  words  of  the  writ  ^c]     Note,  the  Original  writs 

original  writs  are  (as  it  were)  the  foundations  and  grounds  of  the  evid^ceofthe 

law,  and,  as  it  appears,  by  Littleton,  are  of  great  authority  for  the  common  law. 
proof  of  the  law  in  particular  cases. 
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CHAPTER  VI.     Section  133. 


FRANKALMOIGN. 


What  it  18,  [ex-  TR'SA'ST  in  frankalmoign  is,  where  an  abbot,  or  prior,  or  other 

Cystatate^      «ian  of   religion  or   holy   church  holds  of  his  lord   in  frank- 

i2Car.2.c.24.  almoign  ;  that  is  to  say  in  Latin,  in  liberam  eleemosinam,  that  is, 

in  free  alms.    And  such  tenure  began  first  in  old  time.     When  a 

man  in  old  time  was  seised  of  certain  lands  or  tenements  in  his 

demesne  as  of  fee,  and  of  the  same  land  infeoffed  an  abbot  and  his 

convent y  or  prior  and  his  convent,  to  have  and  to  hold  to  them  and 

their  successors  in  pure  and  perpetual  alms,  or  in  frankalmoign, 

or  by  these  words  to  hold  of  the  grantor ^  or  of  the  lessor,  and  his 

heirs  in  free  alms :    in  such  cases  the  tenetnents  were  holden  in 

frankalmoign. 

[94  a]  Since  Littleton  wrote,  all  abbeys,  priories,  monasteries,  and  other 

religious  houses  of  monks,  canons,  friars,  and  nuns  &c.  have  been 
dissolved,  and  their  possessions  given  to  the  crown. 


divition  rf 
England. 


Watminster 
was  erected  a 
biih4rprie  by 
H.Q,butby 
Qwen  Mary  it 
wu  reetored  to 
an  abbey,  and 
by  Qiuen 
Elitabeth  ere-, 
ated  a  deanery 
collegiate. 


The  ecclesiastical  state  of  England,  as  it  stands  at  this  day 
(which  is  necessary  for  our  student  to  know),  is  divided  into  two 
provinces,  or  archbishoprics,  viz.  of  Canterbury  and  of  York.  The 
archbishop  of  Canterbury  is  stiled  MetropoUtanus  et  Primas  totius 
Anglia,  and  the  archbishop  of  York  Primas  Anglia.  Each  arch- 
bishop has  within  his  province,  suffragan  bishops  of  several  dio- 
ceses. The  archbishop  of  Canterbury  has  under  him  within  his 
province,  of  ancient  foundations,  viz.  Rochester  his  principal 
chaplain,  London  his  dean,  Winchester  his  chancellor,  Norwich, 
Lincoln,  Ely,  Chichester,  Salisbury,  Exeter,  Bath  and  Wells, 
Worcester,  Coventry  and  Litchfield,  Hereford,  Landaff,  St.  David, 
Bangor,  St.  Asaph,  and  four  founded  by  king  Henry  8.  erected 
out  of  the  ruins  of  dissolved  monasteries  (that  is  to  say)  Glou- 
cester, Bristol,  Peterborough,  and   Oxford.     The  archbishop  of 
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York  has  under  him  four,  viz.  the  bishops  of  the  county  palatine 
of  Chester,  (newly  erected  by  king  Henry  VIII.  and  annexed  by 
him  to  the  archbishop  of  York,)  of  the  county  palatine  of  Durham, 
Carlisle,  and  the  Isle  of  Man,  annexed  to  the  province  of  York  by 
Henry  VIII.,  but  this  archbishop  anciently  had,  a  greater  number 
which  time  has  taken  from  him.  The  extent  of  every  diocese  you 
may  elsewhere  read,  the  which  for  brevity  I  here  omit.  All  the 
said  archbishoprics  and  bishoprics  of  England  were  founded  by  the 
kings  of  England,  to  hold  by  barony,  as  hereafter  shall  be  said. 
And  every  archbishop  and  bishop  has  his  dean  and  chapter,  whereof 
more  shall  be  said  hereafter.  The  archbishop  of  Canterbury  has 
the  precedence,  next  to  him  the  archbishop  of  York,  next  to  him 
the  bishop  of  London  [next  to  him  the  bishop  of  Durham,  31  H.  8. 
c.  10.  S.3.],  and  next  to  him  the  bishop  of  Winchester,  and  then 
all  other  bishops  of  both  provinces  after  their  antiquity.  Every 
diocese  is  divided  into  archdeaconries,  whereof  there  are  sixty ;  and 
the  archdeacon  is  called  oculus  ephcopi ;  and  every  archdeaconry  is 
parted  into  deaneries ;  and  deaneries  again  into  parishes,  towns  and 
hamlets.  And  thus  much,  for  the  better  understanding  of  our 
author,  and  how  the  state  ecclesiastical  stands  at  this  day,  shall 
suffice. 


ne. 


By  the  ancient  common  law  of  England,  a  man  could  not  alien   Franhaimoig 
such  lands  as  he  had  by  descent,  without  the  consent  of  his  heir;        [946] 
yet  he  might  give  a  part  to  God  in  free  alms,  or  with  his  daughter 
in  free  marriage,  or  to  his  servant  in  remunerattone  servitn. 

To  have  and  to  hold  to  them  and  their  successors,^     For  in  case  of  SoU  andaggr§- 
an  abbot  or  prior  and  con*'- jt,  regularly  a  fee-simple  does  not  pass  iltl>MdUtin' 
without  this  word  (successors) ;  for  the  diversity  stands  thus  between  fjjy^J^^'/^^.. 
a  corporation  aggregate  of  many  persons  capable,  and  a  sole  cor-  cmor$"  and 
poration.    As  if  lands  are  given  to  a  dean  and  chapter,  they  have  a  mg  by  deed  or 
fee-simple  without  this  word   (successors),   for  that  body   never  '*'»*^"*  *'*«<'• 
dies ;    but  if  lands  are  given  to  a  bishop,  parson,  or  any  other 
sole  corporation,  who  after  their  decease  have  a  succession,  there 
without  this  word  (successors)  nothing  passes  unto  them  but  for 
life.     Bat  of  corporations  aggrecrate  of  many,  there  is  a  diversity 
when  the  head  and  body  both  are  capable,  as  in  the  case  of  dean 
and  chapter,  and  when  one  (as  hath  been  said)  is  only  capable,  as 
in  case  of  an  abbot  or  prior  and  convent ;  also  lands  must  be  given 
to  a  corporation  aggregate  of  many  by  deed,  but  to  a  sole  corpor- 
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ation  it  may  be  granted  without  deed  ;  but  yet  out  of  these  general 
rules,  the  case  of  frankalmoign  is  excepted  for  by  these  words,  "  to 
hold  of  the  grantor  or  of  the  lessor  and  his  heirs  in  free  alms/*  a  fee- 
simple  passes  without  this  word  (successors),  albeit  it  be  in  case 
of  a  sole  corporation.  For  as  in  case  of  a  gift  in  frankmarriage,  an 
estate  tail  passes  to  the  donees  without  the  words  (of  the  heirs  of 
their  two  bodies)  as  hath  been  said  in  the  Chapter  of  Fee-Tail ;  so 
in  case  of  a  gift  in  frankalmoign  (which  may  be  resembled  to  a 
divine  marriage),  a  fee-simple  passes,  though  it  be  in  case  of  a  sole 
corporation,  without  this  word  (successors.)  And  besides,  grants 
in  frankalmoign  are  ancient  grants,  aw  hath  been  said,  and  there- 
fore shall  be  allowed  as  the  law  was  taken  when  such  grants  were 
were  made. 


[95a]  Section  134. 


Who  may  take    In  tlie  same  manner  it  is,  where  lands  or  tenements  were  granted 
moign.    '         ^^^  ancient  time  to  a  dean  and  chapter  and  to  their  successors,  or  to 

a  parson  of  a  church  and  his  successors,  or  to  any  other  man  of 
holy  church  and  to  his  successors,  in  frankalmoign,  if  he  had  ca- 
pacity to  take  such  grants  or  feoffments,  ftc. 


Dean  and  chap-  Dcon.']  Dcconus,  is  derived  of  the  Greek  word  Sbkq,  that  signi- 
fies Ten,  for  that  he  is  an  ecclesiastical  secular  governor,  and  was 
anciently  over  ten  prebends  or  canons  at  the  least  in  a  cathedral 
church,  and  is  head  of  his  chapter.  Chapter.  Capitulum  est  clerico- 
rum  congregatio  sub  unodecarw  in  ecclesid  cathedrali.  And  chapters  are 
twofold,  viz.  the  ancient  and  the  later.  And  the  later  are  also  of  two 
sorts.  First,  those  which  were  translated  or  founded  by  king  Henry 
the  eighth,  in  place  of  abbots  and  convents  or  priors  arid  convents, 
which  were  chapters  while  they  stood ;  and  these  are  new  chapters 
to  old  bishoprics.  Secondly,  where  the  bishopric  was  newly  founded 
by  Henry  the  eighth  (as  Chester,  Bristol,  &c.)  there  the  chapters 
also  are  new.  There  is  a  great  diversity  between  the  coming  in  of 
the  ancient  deans  and  of  the  new.  For  the  ancient  come  in,  in 
much  like  sort  as  bishops  do ;  for  they  are  chosen  by  the  chapter, 
by  a  conge  de  eslier,  as  bishops  are,  and  the  king  giving  his  royal 
assent  they  are  confirmed  by  the  bishop.  But  they  who  are 
either  newly  translated  or  founded,  are  donative,  and  by  the  king^s 
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letters  patent  are   installed^   whicli  are  matters  necessary  to   be 
known. 

If  he  had  capaciti/ to  take.'}     For  ecclesiastical  persons  have  not   Whatecdeti- 
capacity  to  take  in  succession,  unless  they  be.  bodies  politic ;  as  ha^^capa^y 
bishops,  archdeacons,  deans,  parsons,  vicars,  8cc.  or  lawfully  incor-  ^*^  '*''^*' 
porate  by  the  king's  letters  patent,  or  prescription  ;  as  deans  and 
chapters,  colleges,  &c.   But  a  college  of  religious  persons,  chantry 
priests,  and  such  like,  who  are  not  lawfully  incorporated,  but  only 
consist  in  vulgar  reputation,  have  no  capacity  to  take  in  succession. 
Therefore  Littleton  added  materially  [if  he  had  capaciti/  to  take.) 


Section   135. 

And    they  who  hold  in  frankalmoign,   are  bound  of  right  before  Of  what  the 
God  to  make  orisons,  jivayers,  masses,  and  other  divine  services,  frankalmoign 
for  the  souls  of  tlieir  grantors  or  feoffors  and  the  souls  of  their  ^^^^^' 
heirs  who  are  dead,  and  for  the  prosperity  and  good  life  and  good 
health  of  their  heirs  who  are  alive.     And  therefore  they  shall  do 
no  fealty   to   tlieir  lord;    because   this  divine  service  is    better 
for  them  before  God  t/ian  any  doing  of  fealty ;  and  also  because 
that  these  words  (frankalmoign)  exclude   the   lord  to  have  any 
earthly  or  temporal  service,  but   to  have  only  divine  and  spiritual 
service  to  be  done  for  him,  S^c. 

In  this  section  there  appears  a  division  of  tenures,  that  is  to  say,  Diviuonof 
some  are  spiritual  and  some  are  temporal.     And  of  spiritual  some  ^^ir^[ 
are  uncertain,  as  tenures  in  frankalmoign  ;  and  some  are  certain,  as 
tenures  by  divine  service.    Again,  divine  service  is  two-fold ;  either 
spiritual,  as  prayers  to  God ;  or  temporal,  as  distribution  of  alms 
to  poor  people. 

To  make  orisons,  prayersy  masses,  and  other  divine  services.]  Since  Oftheiervice  at 
Littleton  wrote,  the  Liturgy  or  book  of  Common  Prayer  and  of  '  "[95^1 
celebrating  divine  service  is  altered.  But  notwithstanding  this 
alteration  the  tenure  in  frankalmoign  remains ;  and  such  prayers 
and  divine  service  shall  be  said  and  celebrated,  as  now  is  autho- 
rized :  yea,  though  the  tenure  be  in  particular,  as  Littleton  here- 
after says,  viz.  to  sing  a  mass  ^r,  or  to  sing  a  placebo  et  dirige,  yet  if 
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the  tenant  says  the  prayers  now  authorized,  it  suffices.  And  as 
Littleton  has  said  before  in  the  case  of  socage,  the  changing  of  one 
kind  of  temporal  services  into  other  temporal  services  alters  neither 
the  name  nor  the  effect  of  the  tenure  ;  so  the  changing  of  spiritual 
services  into  other  spiritual  services  alters  neither  the  name  nor 
effect  of  the  tenure.  And  albeit  the  tenure  in  frankalmoign  is 
now  reduced  to  a  certainty  contained  in  the  book  of  Common 
Prayer,  yet  seeing  the  original  tenure  was  in  frankalmoign,  and 
the  change  is  by  general  consent  by  authority  of  parliament,  where- 
unto  every  man  is  party,  the  tenure  remains  as  it  was  before. 


Section  136. 


No  distress  for 
on-perform- 
ce  of  senrice ; 


And  if  they  who  hold  their  tenements  in  frankalmoign  will  not 
or  fail  to  do  such  divine  service  as  aforesaid^  the  lord  cannot 
distrain  them  for  not  doing  this  i^c,  because  it  is  not  put  in  cer- 
tainty what  services  they  ought  to  do.  But  the  lord  may  com- 
plain of  this  to  their  ordinary  or  visitor,  praying  him  that  he  will 
lay  on  them  some  punishment  and  correction  and  also  provide  thai 
such  negligence  be  no  more  done  l^c.  And  the  ordinary  or  visitor 
of  right  ought  to  do  this  kc. 


[966] 


Section  137. 


except  for  di- 
vine service  in- 
certain . 


But  if  an  abbot  or  prior  holds  of  his  lord  by  a  certain  divine 
service,  as  to  sing  a  mass  every  Friday  this  is  not  frankalmoign, 
but  it  is  called  tenure  by  divine  service  in  certain.  For  in  tenure 
in  frankalmoign  no  mention  is  made  of  any  manner  of  service ; 
but  for  divine  service  in  certain  the  lord  may  distrain. 


H§adtqffnonai' 
teriet  held  by 
barony,  at  do 
bishnps  and 
arehbishoptnow. 

[97  a] 


There  were  within  this  realm  of  England  one  hundred  and 
eighteen  monasteries,  founded  by  the  kings  of  England ;  whereof 
such  abbots  and  priors  as  were  founded  to  hold  of  the  king  per 
baroniam,  and  were  called  to  the  parliament  by  writ,  were  lords  of 
parliament,  and  had  places  and  voices  there.  And  of  them  there 
were  twenty-seven  abbots  and  two  priors,  as  by  the  rolls  of  parlia- 
ment appears.    But  since  our  author  wrote,  all  these  (as  hath 


Liti.  S.13B,  139.  frankalmoign.  Co.Liti.  97a.97b.96a. 

been  said)  are  dissolved.  All  the  archbishops  and  bishops  of 
England  have  been  founded  by  the  kings  of  England  and  hold  of 
the  king  by  barony,  and  have  been  all  called  by  writ  to  the  court 
of  parliament  and  are  lords  of  parliament  And  the  bishoprics  of 
Wales  were  founded  by  the  princes  of  Wales  ;  and  the  principality 
of  Wales  was  holden  of  the  king  of  England,  as  of  his  crown. 
And  the  bishops  of  Wales  are  so  called  by  writ  to  parliament, 
and  are  lords  of  parliament,  as  bishops  of  England  are. 


Section  138.  [976] 

Also«  if  it  be  demanded,  if  tenant  in  frankmarriage  shall  do  Fnnkmamage 
fealty  to  the  donor  or  his  heirs  before  the  fourth  degree  be  past  ^ij^^" 
frc.  it  seems  tliat  he  shall.     For  he  is  not  like,  as  to  this  purpose,  to  tiDguUbed  u  to 
tenant  in  frankalmoign  ;  for  tenant  in  frankalmoign  by  reason  of 
his  tenure  sliall  do  divine  service  for  his  lord,  as  is  said  before  ; 
and  this  he  is  charged  to  do  by  the  law  oflioly  church,  and  there^ 
fore  he  is  excused  and  discharged  of  fealty :  but  tenant  infrank- 
marriage  shall  not  do  for  his  tenure  such  service ;  and  if  he  does 
not  fealty,  he  shall  not  do  any  manner  of  service  to  his  lord, 
neither  spiritiuil  nor  temporcU,  which  would  be  inconvenient,  for  it 
is  against  reason  that  a  man  shall  be  tenant  of  an  estate  ofinherit- 
ance  to  another  and  yet  the  lord  shall  have  no  manner  of  service 
of  him.     And  so  it  seems  he  shall  do  fealty  to  his  lord  before  the 
fourth  degree  be  past.    And  when  he  has  dons  fealty,  he  has  done 
all  his  services. 


Section    139.  [98^] 

And  if  an  abbot  holds  of  his  lord  in  frankalmoign,  and  the  abbot  Alienee  of 
and  convent  under  their  common  seal  alien  the  same  tenements  to  a  ^moiim  h^ds 
secular  man  in  fee-simple,  in  this  case  the  secular  man  shall  do  ^  ^^^^* 
fealty  to  the  lord ;  because  he  cannot  hold  of  his  lord  in  frank^ 
almoign.    For  if  the  lord  should  not  have  fealty  of  him,  he  should 
have  no  manner  of  service,  which  would  be  inconvenient,  where  he 
is  lord  and  the  tenements  are  holden  of  him. 


Co.Litt.  98a.  986.  99tf.  99&.  frankalmoign.  lAit  5.140—142. 

Pnncipl*  of  It  is  to  be  remembered  that  all  lands  and  tenements  in  England 

i«rMd''fcu/'^    in  the  hands  of  any  subject,  are  holden  of  some  lord  or  other,  and 
every  ntw  tenure  that  everv  tenant  must  do  some  kind  of  service;  and  that  all  lands 

iiinsocage,  i     i  i  .  i  i«        i  •  i-        i        <•    i 

and  tenements  are  holden  either  mediately  or  immediately  of  toe 
king,  for  originally  all  lands  and  tenements  were  derived  from  the 
crown.  And  it  is  to  be  observed,  that  when  the  law  creates  any 
new  tenure,  it  is  the  lowest  (viz.  tenure  in  socage),  and  with  the 
least  service  that  can  be  done,  and  nearest  to  the  freedom  of  the 
former  service :  as  in  this  case  a  tenure  in  socage  by  fealty  only  is 
created  by  the  law,  which  is  the  lowest  and  least  service  the  law 
can  create,  because  fealty  is  incident  to  every  tenure  except  tenure 
in  frankalmoign.  It  appears  by  our  books,  that  a  seigniory 
in  frankalmoign  may  be  granted  over,  and  consequently  the 
tenant  shall  hold  of  the  grantee  by  fealty  only. 


[984]  Section  140. 

Frankalmoign    Also^  if  a  nuin  grant  at  this  day  to  an  abbot  or  to  a  prior 
ai^'^ttbisday;  t^^^^  or  tenements  in  frankalmoign,  these  words(frankalmmgn) 

are  void,  for  it  is  ordained  by  the  statute  quia  emptores  ter- 
rarum  (which  was  made  anno  18  E.  1.)  that  none  may  alien  nor 
grant  lands  or  tenements  in  fee-simple  to  hold  of  himself, 

ejcept  hif  licence       ^"^  i^  is  to  be  Understood,  that  a  man  seised  of  lands  may  at  this 
Jromtheerown.  ^^y  gjyg  |.jjg  game  to  a  bishop,  parson  &c.  and  their  successors  in 

frankalmoign,  by  the  consent  of  the  king,  and  the  lords  mediate 
and  immediate  of  whom  the  land  is  holden  ;  for  the  rule  is  quilibet 
potest  renunciarejuri  pro  se  introdudo. 


Skctioxs  141,  142. 

Tenure  is  uf      ^^  ^  note,  that  none  may  hold  lands  or  tenements  in  frankal- 
*^°°rMQ/l        ^oign,  but  only  of  the  grantor  or  of  his  heirs,  who  is  bound  to 

indemnify  the  tenant  against  the  distress  of  any  lord  para-- 

mount. 


Litt.S,14S.  147.         HOMAGE   ANCESTRAL.  Co.Liit.  100 &.  103a. 


CHAPTER  VII.     Section  143.  [1006] 


HOMAGE   ANCESTRAL. 


Ten  ANT  by  homage  ancestral  is,  where  a  tenant  holds  his  land  This  tenure  is 
of  his  lord  by  homage,  and  the  same  tenant  and  his  ancestors  tenant  bave^° 
whose  heir  he  is,  have  holden  the  same  land  of  the  same  lord  and  ^^!^^  *h3d  b° 
of  his  ancestors  whose  heir  the  lord  is,  time  out  of  memory  of  descent. 
man,  by  homage,  and  have  done  to  them  homage.    And  this  is 
called  homage  ancestral,  by  reason  of  the  continuance  which 
has  been,  by  title  of  prescription,  of  the  tenancy  in  the  blood  of 
the  tenants  and  also  of  the  seigniory  in  the  blood  of  the  lord. 
And  such  service  of  homage  ancestral  draws  to  it  warranty, 
that  is  to  say,  that  the  lord  who  is  living  and  lias  received  tJie 
homage  of  such  tenant,  ought  to  warrant  his  tenant  when  he  is 
impleaded  of  the  land  holden  of  him  by  homage  ancestral. 


Section   147.  [103a] 

If  a  man  who  holds  his  land  by  homage  ancestral,  alien  to  How  affected 
another  in  fee,  the  alienee  sJiall  do  homage  to  his  lord:  but  he  ^y*^°«^®°* 
holds  not  of  his  lord  by  Iiomage  ancestral,  because  the  tenancy 
was  not  continued  in  the  blood  of  the  ancestors  of  the  alienee  ; 
neither  shall  the  alienee  have  warranty  of  the  land  of  his  lord, 
because  the  continuance  of  the  tenancy  in  the  tenant  and  to  his 
blood  is  by  the  alienation  discontinued.  And  so  see,  that  if  the 
tenant  who  holds  his  land  of  his  lord  by  homage  ancestral  aliens 
in  fee,  though  he  takes  an  estate  again  of  the  alienee  in  fee,  yet 
he  holds  the  land  by  homage,  but  not  by  homage  ancestral. 


Co.Litt.  103b. 


HOMAGE   ANCESTRAL. 


LUt.  S.148. 


[1036] 


Section  148. 


Homage  once 

Serformed  en- 
ures for  the 
tcnant'i  life. 


Also^  it  is  said,  that  if  a  man  holds  his  land  of  his  lord  by 
homage  and  fealty,  and  he  has  done  homage  and  fealty  to  his 
lord,  and  the  lord  has  issue  a  son,  and  dies,  and  the  seigniory 
descends  to  the  son  ;  in  this  case  the  tenant  who  did  homage  to 
the  father  shall  not  do  homage  to  the  son,  because  that  wlien  a 
tenant  Ims  once  done  homage  to  his  lard,  he  is  excused  for  term 
of  his  life  to  do  homage  to  any  other  heir  of  the  lord.  But  yet 
he  shall  do  fealty  to  the  son  and  heir  of  the  lord,  although  he 
did  fealty  to  his  father. 


Liii.S.lSi,  GRAND   SERJEANTY.  Co.LHt.  106b.l(fi 


CHAPTER  VIII.     Section  163.  [1066] 


GRAND   SERJEANTY. 


Tenure  by  grand  serjeanty  is  where  a  man  holds  his  lands  or  What  it  u. 
tenements  of  our  sovereign  lord  the  king  by  such  services  as  he 
ought  to  do  in  his  proper  person  to  the  king,  as  to  carry  the 
banner  of  the  king,  or  his  lance,  or  to  lead  his  army,  or  to  be 
his  marshal,  or  to  carry  his  sword  before  him  at  his  coronation, 
or  to  be  his  sewer  at  his  coronation,  or  his  carver,  or  his  butler, 
or  to  be  one  of  his  chamberlains  of  the  receipt  of  his  exchequer, 
or  to  do  other  like  services,  S^c.  And  the  cause  why  this  service 
is  called  grand  serjeanty  is,  for  that  it  is  a  greater  and  more 
worthy  service  than  the  service  in  the  tenure  ofescuage. 

Of  our  lord  the  king.]    This  tenure  hath  seven  special  properties.  Itteident$. 
Ist.  To  be  holden  of  the  king  only.     2d.  It  must  be  done,  when 
the  tenant  is  able,  in  proper  person.    3d.  This  service  is  certain 
and  particular.     4th.  The  relief  due  in  respect  of  this  tenure  differs 
from  knight's  service.     5th.  It  is  to  be  done  within  the  realm. 
6th.  It  is  subject  to  neither  aid  purfairefitz  chivaler,  or  file  marier. 
And  7th.  It  pays  no  escuage.    But  it  appears,  that  tenant  by  grand      [107  a] 
serjeanty  may  in  some  cases  make  a  deputy ;  and  the  diversity  ^^*^3f " 
seems  to  be^  that  wliere  the  grand  serjeanty  is  to  be  done  to  the 
royal  person  of  the  king,  or  to  execute  any  high  and  great  office, 
there  his  tenant  cannot  make  a  deputy  without  the  king's  licence. 
But  he  who  holds  to  serve  him  in  his  war  within  the  realm  or  by 
comage,  may  make  a  deputy. 


Co.ldtt,  107&.  GRAND   SERJEANTY.  Litt.  S,1S8. 


[107i]  Section   158. 


Ward;  mar-     And  note^  that  all  who  hold  of  the  king  by  grand  serjeanty, 
'  hold  of  the  king  by  knighVs  service  ;  and  the  king  for  this  sliall 

have  ward,  marriage,  and  relief;  but  he  shall  not  have  of  them 
escuage,  unless  they  hold  of  him  by  escua^e. 


Liii.  sASO,  160,  petit  serjeanty.  Co.LUt.  10Sa,1i 


CHAPTER  IX.     Section  159.  [108. 

PETIT    SERJEANTY. 

Tenure  by  petit  serjeanty  is  where  a  man  holds  his  land  of  what  it  b 
our  sovereign  lord  the  king  to  yield  to  him  yearly  a  bow,  or  a 
sword,  or  a  dagger,  or  a  knife,  or  a  lance,  or  a  pair  of  gloves  of 
mail,  or  a  pair  of  gilt  spurs,  or  an  arrow,  or  divers  arrows,  or 
to  yield  such  other  small  things  belonging  to  war. 

Of  our  lord  the  king.]  And  so  Littleton  concludes  this  Chapter,  JMdoniy 
that  a  man  cannot  hold  by  grand  serjeanty  or  petit  serjeanty  but  '  '*^* 
of  the  king,  and  of  the  king  as  of  his  person,  and  not  of  any 
honour  or  manor.  And  it  is  to  be  observed,  that  regularly  a  tenure 
of  the  king  as  of  his  person  is  a  tenure  in  capite,  so  called  propter 
excellentiam.  And  this  tenure  of  the  king  in  capite,  is  said  to  be  a 
tenure  of  the  king  as  of  his  crown.  And  therefore  if  a  seigniory  es- 
cheat to  the  king  the  tenant  holds  of  the  person  of  the  king,  and 
not  in  capite,  because  the  original  tenure  was  not  created  by  the 
king.  And  therefore  it  is  directly  said  that  a  tenure  of  the  king 
in  capite  is  when  the  land  is  not  holden  of  the  king  as  of  any 
honour,  castle,  or  manor  &c.  but  when  the  land  is  holden  of  the 
king  as  of  his  crown. 


Sfxtiox    160.  [108 

And  such  service  is  but  socage  in  effect;  because  such  tenant  itisineii 
by  his  tenure  ought  not  to  go  nor  to  do  any  thing  in  his 
proper  person  touching  the  war,  but  to  render  and  pay  yearly 
certain  things  to  the  king,  as  a  man  ought  to  pay  a  rent. 


Co.Litt.  IdSb.  PETIT   SERJEANTY.  LUi.  S.161. 

That  is,  the  dignity  of  the  person  of  the  king  gives  it  the  name 
of  petit  seijeanty,  but  if  it  were  the  case  of  a  common  person  it 
would  be  called  plain  socage,  ab  effectu ;  for  it  shall  have  such  ef- 
fect or  incidents  as  belong  to  socage,  and  neither  ward  nor  mar- 
riage &c.  for  they  belong  to  knight's  service,  and  not  to  socage. 


Section  161. 

And  note,  that  a  man  cannot  hold  by  grand  serjeanty,  nor  by 
petit  serjeanty,  but  of  the  king  be. 


Xill.  «.  162— 164.      TBMURE  IN  UURGAGB.  Co. Lit t.  109 a.  109b. 


CHAPTER   X.     Section  162. 


TENURE    IN    BURGAGE. 


Tenure  in  burgage  is,  where  in  an  ancient  borough  the  king  is  What  it  is. 
lord,  and  they  who  have  tenements  within  the  borough  liold-  of  the 
ting  their  tenements  at  a  certain  rent  by  tlie  year.      And  such 
tenure  is  but  tenure  in  socage. 


Section  163.  [I09a] 

And  the  same  manner  is,  where  another  lord  spiritual  or  temporal  Sa^me. 
if  lord  of  such  a  borough,  and  the  tenants  of  the  tenements  in  such 
l>orough  hold  of  tlieir  lord  to  pay  each  of  them  yearly  an  annual 
rent. 


Section  164. 

And  it  is  to  wit,  taat  the  ancient  towns  called  boroughs  are  tJie 
*09<  ancient  towns  in  Etigland;  and  from  these  towns  come  the 
hirgesses  of  parliament,  when  the  king  lias  summoned  his  parlia- 
vnent. 

Every  borough  incorporate  that  had  a  bishop  within  time  of  ^*^/'fQ*'i% 
Baemory,  is  a  city,  albeit  the  bishopric  be  dissolved  ;  as  West-  *■ 
minster  had  of  late  a  bishop,  and  therefore  it  yet  remains  a  city. 
The  burgh  of  Cambridge,  an  ancient  city,  as  it  appears  by  a  judicial 
accord  (which  is  to  be  preferred  before  all  others)  where  mos  civitatis 
(^ontabrigia  is  found  by  the  oath  of  twelve  men,  the  recognitors  of 
^  assize ;  which  (omitting  many  others)  I  thought  good  to  men- 


( 


Co.IAtt.  1096. 110a.  110 &.        tenure  in  burgage. 


Liti.s.l65. 


tion,  in  remembrance  of  my  love  and  duty  alma  matri  academia 
Cantabrigia.  There  are  within  England  two  archbishoprics,  and 
twenty-three  other  bishoprics.  Therefore  so  many  cities  there 
are ;  and  Cambridge  and  Westminster  being  added,  there  are  in 
all  twenty-seven  cities  within  this  realm,  and  may  be  more  than  at 
this  time  I  can  call  to  memory.  It  is  not  necessary  that  a  city  be 
a  county  of  itself;  as  Cambridge,  Ely,  Westminster  &c.  are  cities, 
but  are  no  counties  of  themselves,  but  ai*e  part  of  the  counties 
where  they  are. 


Of  the  parlui- 
ment.  Us  an' 
tiqaity  and 
power. 


[110«] 


Vref.  Ruff. 
Stats. 


Conie  (he  burgesses  of  parliament. '\  ParUament  is  the  highest 
and  most  honourable  and  absolute  court  of  justice  in  England^ 
consisting  of  the  king,  the  lords  of  parliament,  and  the  commons. 
And  again,  the  lords  are  here  divided  into  two  sorts,  viz.  spiritual 
and  temporal.  And  commons  are  divided  into  three  parts,  viz.  into 
knights  of  shires  or  counties,  citizens  out  of  cities,  and  burgesses 
out  of  boroughs.  And  as  to  the  antiquity  of  this  high  court  of  par- 
liament, it  appears,  that  divers  parliaments  have  been  holden  long 
before  and  until  the  time  of  the  conqueror.  The  conclusion  of 
that  great  parliament  holden  by  king  Ethelstan,  at  Grately,  is  very 
remarkable,  which  I  have  seen  in  these  words.  "  All  this  was  en- 
acted in  that  great  synod  or  council  of  Grately,  whereat  was  the 
archbishop  of  Wolfehelm,  with  all  the  noblemen  and  wise  men, 
which  king  Athelstan  called  together."  There  have  been  in  the 
time  of,  and  since  the  conquest,  in  the  reigns  of  H.  1.  king  Stephen, 
H.2.,  R.  1.,  king  John,  H.3.  &c.  two  hundred  and  eighty  sessions 
of  parliament,  and  at  eveiy  session  divers  acts  of  parliament  made, 
no  small  number  whereof  are  in  print.  The  jurisdiction  of  this 
court  is  so  transcendant,  that  it  makes,  enlarges,  diminishes,  abro- 
gates, repeals,  and  revives  laws,  statutes,  acts,  and  ordinances, 
concerning  matters  ecclesiastical,  capital,  criminal,  common,  civil, 
martial,  maritime,  and  the  rest.  None  can  begin,  continue,  or 
dissolve  the  parliament,  but  by  the  king's  authority. 


[1106] 


Section  165. 


Boro  English. 
Youngest  son. 


Also,  for  the  greater  part  such  boroughs  have  divers  customs  and 
usages,  which  are  not  had  in  other  totons.  For  some  boroughs  have 
such  a  custom,  that  if  a  man  has  issue  many  sons  and  dies,  the 


IdiL  9.166,167.        T£NURB   IN    fiURGAGB.  Co.  JU^I.  1106.  Ilia. 

youngest  son  shall  inherit  all  tJie  tenements  which  were  his  father^ s 
within  the  same  borough^  as  heir  unto  his  father  by  force  of  the 
custom  ;  the  which  is  called  borough  English. 

The  youngest  son  shall  ifiherit.]  And  by  some  customs  the  youngest  Youngett 
brother  shall  inherit ;  for  consuetudo  loci  est  observanda. 


1 


All  the  tenements.]     Either  in  fee-simple,  fee-tail,  or  any  other  £»ta(«purauter 
inheritance.     If  lands  of  the  nature  of  borough  English  are  let  to  a  ^^^* 
man  and  his  heirs  during  the  life  of  I.  S.  and  the  lessee  dies,  the 
youngest  son  shall  enjoy  it. 


Section   166. 

Also,  tit  some  boroughs,  by  custom,  the  wife  shall  have  for  her  Dower  of  Boro* 
dower  all  the  tenements  which  were  her  husband's.  °^ 

Which  were  her  husband's  S^c]  Here  is  implied  by  (&c.)  that  in  [1 11«] 
some  places  the  wife  shall  have  the  moiety  of  the  lands  of  her  hus- 
band, so  long  as  she  lives  unmarried;  as  in  gavelkind.  And  of 
lands  in  gavelkind  a  man  shall  be  tenant  by  the  curtesy  without 
having  any  issue.  In  some  places  the  widow  shall  have  the 
whole,  or  half,  dnm  sola  et  casta  vixerit,  and  the  like. 


Section  167. 

Also,  tit  some  boroughs,  by  custom,  a  man  may  devise  by  his  testa^  Power  of  de- 
ment  his  lands  and  tenements  which  he  has  in  fee-simple  within  the  by^c^tomTn 
same  borough  at  the  time  of  his  death;  and  by  force  of  such  devise,  ^^  ^I^^^) 
he  to  whom  such  devise  is  made,  after  the  death  of  the  devisor.  Wills. 
may  enter  into  the  tenements  so  to  him  devised,  to  have  and  to  hold 
to  him,  after  the  form  and  effect  of  the  devise,  without  any  livery 
of  seisin  thereof  to  be  made  to  him  kc. 

Which  he  has  in  fee-simple.']     For  lands  in  tail  are  not  devisable  Ettate  tail  not 
by  will;  and  therefore   Littleton   in  this  place  adds,   {which  he    '^*' 
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has  infee-simple)  which  he  purposely  omitted  in  the  clause  concern- 
ing borough  English ;  because  there  an  estate  tail  is  included. 

Eieeutori  ai-  May  enter.]     Note,  if  a  man  devise  either  by  special  name  or 

bequest  of  chat'    generally,  goods  or  chattels  real  or  personal,  and  dies,  the  devisee 
freehdSu^ "* '^^  caunot  take  them  without  the  assent  of  the  executors.     But  when 

a  man  is  seised  of  lands  in  fee,  and  devises  the  same  in  fee,  in  tail, 
for  life,  or  for  years,  the  devisee  shall  enter ;  for  in  that  case  the 
executors  have  no  meddling  therewith.  And  in  the  case  of  a 
Seisin  of  devisee  dcvisce  by  wiU  of  lands,  whereof  the  devisor  is  seised  in  fee,  the 
fore  entry.  (xt^YiQlA  OX  interest  in  law  is  in  the  devisee  before  he  enters, 
and  in  that  case  n  >thing  (having  regard  to  the  estate  or  interest 
devised)  descends  to  the  heir.  But  if  the  heir  of  the  devisor  enters 
and  holds  the  devisee  out,  he  may  either  enter  as  Littleton  here 
says,  or  have  his  writ  called  ex  gravi  guareld ;  and  this  writ  (with- 
out any  particular  usage)  is  incident  to  the  custom  to  devise ;  for 
otherwise,  if  a  descent  were  cast  before  the  devisee  entered,  the 
devisee  would  have  no  remedy.  After  an  actual  possession  this 
writ  lies  not ;  for  then  the  devisee  may  have  his  ordinary  remedy 
by  common  law. 


Lahdi  not  de- 
visabUat  com- 
mon law. 

[IIU] 


^^ecus  nou:  btf 
slat,  of  WilU. 


And  well  said  Littleton,  that  lands  and  tenements  were  devisable 
in  burghs  by  custom ;  for  at  common  law  no  lands  or  tenements 
were  devisable  by  last  will  or  testament,  nor  could  they  be  transferred 
from  one  to  another  in  any  way  except  by  solemn  livery  of  seisin, 
matter  of  record,  or  sufficient  writing ;  but  as  Littleton  here  says, 
that  by  certain  private  customs  in  some  burghs  they  are  devisable. 
But  now  since  Littleton  wrote,  by  the  statutes  of  32  and  34  H.  8. 
lands  and  tenements  are  generally  devisable  by  the  last  will  in 
writing  of  the  tenant  in  fee-simple,  whereby  the  ancient  common 
law  is  altered  ;  whereupon  many  difficult  questions,  and  most  com- 
monly disherison  of  heirs  (when  the  devisors  are  pinched  by  the 
messengers  of  death)  do  arise  and  happen.  But  these  statutes 
take  not  away  the  custom  to  devise ;  [and  the  statute  of  frauds,  it 
should  be  remembered  contains  many  regulations  about  the  execu- 
tion of  wills,  29  Car.  2.  c.  3.], 
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Section  168.  t^l^"^ 

Also,  though  a  man  may  Aot  grant,  nor  give,  his  tenements  to  his  Husband  may 

wife  during  the  coverture,  for  that  his  wife  and  he  are  but  one  wife. 

person  in  law,  yet  by  such  custom  he  may  devise  by  his  testament 

his  tenements  to  his  wife,  to  have  and  to  hold  to  her  in  fee-simple, 

or  in  fee-tail,  or  for  term  of  life,  or  years,  for  that  such  devise 

takes  no  effect  but  after  the  death  of  the  devisor.     And  if  a  man  The  last  will 

at  divers  times  makes  divers  testaments,  and  divers  devises  kc» 

yet  the  last  devise  and  will  made  by  him  shall  stand,  and  the 

others  are  void. 

A  man  may  not  grant,  nor  give,  his  tenements  to  his  wife  8fc.']  This  HusbandU  eon- 

...,«-  -  ,  veyanee  to  his 

opinion  IS  clear,  tor  by  no  conveyance  at  the  common  law  a  man  vt/e  bad,  unlet 

could  during  the  coverture,  either  in  possession,  reversion,  or  re-  '^      ^  '*^' 

mainder,  limit  an  estate  to  his  wife.     But  a  man  may  by  his  deed 

covenant  with  others  to  stand  seised  to  the  use  of  his  wife,  or  make 

a  feoffment  or  other  conveyance  to  the  use  of  his  wife  ;  and  now  the 

estate  is  executed  to  such  use  by  the  statute  of  27  H.  8.  for  an  use 

is  but  a  trust  and  confidence,  which  by  such  means  may  be  limited 

by  the  husband  to  his  wife.     But  a  man  cannot  covenant  with  his 

wife  to  stand  seised  to  her  use ;  because  he  cannot  covenant  with 

her  for  the  reason  that  Littleton  here  yields. 

One  person  in  law.]     If  c£stuique  use  had  devised  that  his  wife  Wife  having 
should  sell  his  land,  and  made  her  executrix  and  died,  and  she  ^^^Jfp^mt  u 
took  another  husband,  she  might  sell  the  land  to  her  husband,  for  **^  ^^^nd. 
she  did  it  in  auter  droit,  and  her  husband  should  be  in  by  the  devisor. 

By  his  testament.']  Testamentum  is  (as  said  before)  testatio  mentis,  WUL  Con- 
and  is  to  be  favourably  expounded  according  to  the  meaning  of  the  '  "m  w&l 
testator. 

To  his  wife.']  And  Littleton  himself  yields  the  i*eason;  because  Wife  cannot  d* 
the  devise  does  not  take  effect  till  after  the  decease  of  the  devisor.  *^*'  o  u  u 
But  albeit  the  last  will  does  not  take  effect  until  after  his  decease, 
yet  if  a  f&me  covert  be  seised  of  lands  in  fee,  she  cannot  devise  the 
same  to  her  husband,  because  at  the  making  of  her  will  she  had  no 
power  to  devise  the  same,  being  sub  potestate  viri ;  and  the  law  will 
intend  that  it  is  done  by  coercion  of  her  husband. 
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First  grant',  Divcrs  testaments.']     For  voluntas  testatoris  est  ambulatoria  usque 

la^wUL  ^^  mortem  (as  hath  been  said  before)  and  the  latter  will  counter- 

mands the  first.     And  it  is  truly  said,  that  the  first  grant  and  the 
last  will  is  of  the  greatest  force. 


Section   169. 

Devise  that  his   Also,  by  such  custom  a  man  may  devise  by  his  testament ^  that  his 

cxeoulors  sell 

tlioy  may  make    executors  may  alien  and  sell  the  tenements  that  he  has  in  fee-simple, 

LjTtaSTtill*"*  f^^  ^  ^^^^^^^  *"^*  '^  distribute  for  his  soul.     In  this  case,  though 
sale.  iJi^  devisor  die  seised  of  the  tenements,  and  the  tenements  descend 

to  his  heir,  yet  the  executors,  after  the  death  of  the  testator, 
may  sell  the  tenements  so  devised  to  them,  and  put  out  the  heir, 
and  thereof  make  a  feoffment,  alienation  and  estate  by  deed,  or 
without  deed,  to  those  to  whom  the  sale  is  made.  And  so  may  ye 
here  see  a  case,  where  a  man  tnay  make  a  lawful  estate,  and  yet  he 
has  nought  in  the  tenements  at  the  time  of  the  estate  made.  And 
the  cause  is,  for  that  the  custom  and  usage  is  such.  For  a  custom, 
used  upon  a  certain  reasonable  cause,  deprives  the  common  law. 

And  that,  which  in  Littleton's  time  a  man  might  do  by  custom 
in  some  particular  places,  he  may  now  do  by  the  statutes  of 
32  &  34  H.  8.  generally. 

Surviving  ej'  The  exccutors,  after  the  death  of  the  testator,  may  sell.']     Here  it 

exercise  a  iene-  appears,  that  the  cxecutors  having  but  a  power,  as  Littleton  puts 

Ifth^arfZ^  the  case,  to  sell,  they  must  all  join  in  the  sale.    Then  put  the  case, 

paitiniiariii  that  ouc  dics,  it  is  regularlv  true,  that  being:  but  a  bare  authority. 

named,  or  if  .  .  "^ 

they  have  an      the  survivors  Cannot  sell.     But  if  a  man  devises  his  land  to  A.  for 

a  ^w^.^^  "'   term  of  life,  and  that  after  his  decease  his  lands  shall  be  sold  by 

[25.^5.238.]  hjg  executors  generally  (as  Littleton  here  puts  his  case),  and  makes 

three  or  four  executors,  and   during  the  life  of  A.  one  of  the 

executors  dies,  and  then  A.  dies,  the  other  two  or  three  executors 

may  sell,  because  the  land   could  not  be  sold  before,  and  the 

plural  number  of  his  executors  remains.     But  if  they  had  been 

named  by  their  names,  as  I.  S.,  L  N.,  LD.,  and  I.  G.,  his  execu- 

[113o]      tors,  then   the  survivors  could  not    sell    the   land,  because  the 

words  of  the  testator  could  not  be  satisfied  ;  and  I  myself  knew 

this  case  adjudged.    A  special  verdict  was  found,  that  A.  was 
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seised  of  certain  lands  in  fee,  and  devised  the  same  in  tail;  and  if 
the  donee  died  without  issue,  that  his  said  land  should  be  sold  by 
his  sons  in  law,  he  in  truth  having  five  sons  in  law.  One  of  his 
sons  in  law  died  in  the  lifetime  of  the  donee,  and  after  the  donee 
died  without  issue,  and  then  the  four  sons  in  law  sold  the  land, 
and  it  was  adjudged  that  the  sale  was  good,  because  they  were 
named  generally  by  his  sons  in  law,  and  the  lands  could  not  be 
sold  by  them  all ;  and  the  words  of  the  will  in  a  benign  interpre- 
tation are  satisfied  in  the  plural  number,  albeit  they  had  but 
a  bare  authority :  but  if  they  had  been  particularly  named,  it  had 
been  otherwise.  And  if  a  man  devises  lands  to  his  executors  to  be 
sold,  and  makes  two  executors,  and  the  one  dies,  yet  the  survivor 
may  sell  the  land ;  because  as  the  estate  survives,  so  shall  the  trust; 
and  so  note  the  diversity  between  a  bare  trust,  and  a  trust  coupled 
Mrith  an  interest.  And  in  both  these  cases  the  executors  may  sell 
part  of  the  land  at  one  time,  and  part  at  another,  as  they  may 
find  purchasers. 

In  Littleton's  case  admit  that  one  executor  had  refused  to  sell,  Concurrence 
then,  as  the  law  stood  when  Littleton  wrote,  it  was  clear  that  the  eJecutonfwt 
others  could  not  sell.     But  now  by  the  statute  of  21  H.  8.  it  is  pro-  ^^^/^  ^^ 
vided,  that  where  lands  are  willed  to  be  sold  by  executors,  that 
though  part  of  them  refuse,  yet  the  residue  may  sell.     And  albeit 
the  letter  of  the  law  extends  only  where  executors  have  a  power  to 
sell,  yet  being  a  beneficial  law,  it  is  by  construction  extended 
where  lands  are  devised  to  executors  to  be  sold.     Yet  in  neither  of  Executor  re- 
those  cases,  albeit  one  refuse,  can  the  other  make  sale  to  him  that  purchase, 
refused,  because  he  is  party  and  privy  to  the  last  will,  and  remains 
executor  still.     My  advice  to  those  who  make  such  devises  by  will, 
is,  that  [he  direct]  the  sale  [to]  be  made  by  his  executors  or  the 
survivora  or  survivor  of  them,  if  his  meaning  be  so,  or  by  such  or 
so  many  of  them  as  take  upon  them  the  probate  of  his  will,  or  the 
like.     And  it  is  better  to  give  them  an  authority  than  an  estate . 
unless  his  meaning  be  that  they  should  take  the  profits  of  the  land 
in  the  mean  time;  and  then  he  should  devise  that  the  mean  profits  Mesne  profits 
till  the  sale  shall  be  assets  in  their  hands,  for  otherwise  they  shall  ^*I,X*m.**"" 
Qdt  be  so.     But  hereof  thus  much  shall  suffice. 

And  thereof  make  a  feoff'metU.']     For  albeit  the  executors  in  this  Feoffee  inh^ 
case  have  no  estate  or  interest  in  the  land,  but  only  a  bare  and    ^'**^'^' 
naked  power,  yet  this  feoffment  amounts  to  an  alienation,  to  vest 
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Revtnion  de- 
vised to  be  sold. 


the  land  in  the  feoffee,  as  it  appears  here,  and  the  feoffee  shall  be 
in  by  the  devisor. 

By  deed  or  without  deed."]  And  therefore  if  by  the  custom  a  man 
devises  that  a  reversion  or  any  other  thing  which  lies  in  grant  shall 
be  sold  by  his  executors,  they  may  sell  the  same  without  deed ;  for 
the  vendee  shall  be  in  by  the  devisor,  and  not  by  the  executors,  as 
hath  been  said. 


Section  170. 

Customs  mu&t  And  fiote^  thai  tio  custom  is  to  be  alUnoed,  but  such  custom  as 
time  out^?"^  AaM  been  used  by  title  of  prescriptum^  at  common  law,  time  out  af 
mind.  mind. 


Custom  what 
eisential  to, 

[11361 
[J  146] 


What  matt  he 
claimed  bif  pre- 
scription. 


To  customs  and  prescriptions,  these  two  incidents  are  insepar- 
able, viz.  possession  or  usage,  and  time.  Possession  must  have 
three  qualities :  it  must  be  long,  continual,  and  peaceable ;  and 
note,  if  a  man  prescribes  to  have  a  rent,  and  likewise  to  take  a 
distress  for  the  same,  it  cannot  be  avoided  by  pleading,  that  the 
rent  has  always  been  paid  by  coercion,  albeit  it  began  by  vnx>ng. 

A  title  of  prescription.']  Seeing  that  prescription  makes  a  title,  it 
may  be  enquired,  first,  to  what  things  a  man  may  make  a  title  by 
prescription  without  charter;  and  secondly,  how  it  may  be  lost  by 
interruption.  And  first,  as  to  such  franchises  and  liberties  as 
cannot  be  seised  when  forfeited  before  the  cause  of  forfeiture 
appears  of  record,  no  man  can  make  a  title  by  prescription,  be- 
cause prescription  being  but  an  usage  in  pais,  it  cannot  extend  to 
such  things  as  cannot  be  had  without  matter  of  record :  as  for  in- 
stance the  goods  and  chattels  of  traitors,  felons,  felons  of  them- 
selves, fugitives,  outlaws,  deodands  &c.  But  to  treasure-trove, 
waifs,  estrays,  wreck  of  sea,  to  hold  pleas,  courts  leet,  hundreds 
8cc.  to  have  a  park,  warren,  royal  fishes,  as  whales,  sturgeons  &c. 
fairs,  markets,  frank-foldage,  the  keeping  of  a  gaol,  toll,  a  corpora- 
tion by  prescription,  and  the  like,  a  man  may  make  a  title  by  usage 
and  prescription  only  without  any  matter  of  record.  Vide  Sect. 
310.  where  a  man  shall  make  a  title  to  lands  by  prescription.  But 
it  is  to  be  observed,  that  although  a  man  cannot,  as  is  aforesaid, 
prescribe  in  the  said  franchise  to  have  bofia  et  catalla  proditorumy 
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feUmum  Sfc.  yet  may  they  and  the  like  be  had  obliquely,  or  by  a 
kind  of  prescription;  for  a  county  palatine  may  be  claimed  by 
prescription,  and  by  reason  thereof  to  have  bona  et  cntalla  prodito- 
rum,felonum  S^c. 

As  to  the  second,  by  what  means  a  title  by  prescription,  or  Cmtomofprf. 
custom,  may  be  lost  by  interruption,  it  is  to  be  known,  that  the  ^^20^^^^'^ 
title,  being  once  gained  by  prescription  or  custom,  cannot  be  lost  «**»  ^^^^-^ 
by  interruption  of  the  possession  for  ten  or  twenty  years,  but  by 
interruption  in  the  right  only ;  as  if  a  man  has  a  rent  or  common  by 
prescription,  unity  of  possession  of  as  high  and  perdurable  estate  in 
the  land  is  an  interruption  in  the  right.   But  if  a  man  has  a  common 
by  prescription,  and  takes  a  lease  of  the  land  for  twenty  years, 
whereby  the  common  is  suspended,  after  the  years  ended,  be  may 
claim  the  common  generally  by  prescription. 

Time  of  limitation,  as  it  is  taken  in  law,  is  a  certain  time  pre^  Statuietof 
cribed  by  statute,  within  which  the  demandant  in  the  action  must    ^ 
prove  himself  or  some  of  his  ancestors  to  be  seised.    Time  of  limit-      r^  X5a] 
ation  is  twofold :  1st.  In  writs ;  and  that  is  by  divers  acts  of  par- 
Uament     2dly.  To  make  a  title  to  any  inheritance  ;  and  that  (as 
Littleton  here  says)  is  by  the  common  law.     Limitation  of  time  in 
writs  is  provided  for  by  the  statutes  of  Merton,  and  W.  1 .  which  limit- 
ed the  time  from  the  first  year  of  R.  1.  and  since  Littleton  wrote,  the 
former  limitation  of  time  in  a  writ  of  right  is  changed  and  reduced  to 
threescore  years  next  before  the  teste  of  the  writ,  by  the  stat  32  H.  8. 

Time  out  of  mind.']  Is  where  there  is  no  memory  of  man  to  the  Memory  rfm 
contrary.  But  if  there  be  any  sufficient  proof  of  record  or  writing  *^umenu^**^ 
to  the  contrary,  albeit  it  exceed  the  memory,  or  proper  knowledge 
of  any  man  living,  yet  is  it  within  the  memory  of  man.  And  this 
is  the  reason,  that  regularly  a  man  cannot  prescribe  or  allege  a 
custom  against  a  statute,  because  that  is  matter  of  record,  and  is 
the  highest  proof  and  matter  of  record  in  law.  But  yet  a  man 
may  prescribe  against  an  act  of  parliament  when  his  prescription 
or  custom  is  saved  or  preserved  by  another  act  of  parliament. 

There  is  also  a  diversity  between  an  act  of  parliament  in  the  statuta,  con- 
negative  and  in  the  affirmative ;  for  an  affirmative  act  does  not  negati^and 
take  away  a  custom  ;  as  the  statutes  of  wills  of  32  &  34  H.  8.  do  offirmaiive. 
not  take  away  a  custom  to  devise  lands,  as  hath  often  been  ad- 
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judged.  Moreover,  there  is  a  diversity  between  statutes  that  are 
in  the  negative  ;  for  if  a  statute  in  the  negative  be  declarative  of 
the  ancient  law,  that  is  in  affirmance  of  the  common  law,  there  as 
a  man  may  prescribe  or  allege  a  custom  against  the  common  law, 
so  a  man  may  prescribe  against  such  a  statute  ;  for,  as  our  author 
says,  consuetudo  S^c.  privat  communem  legem. 

Municipal  law        CommoH  law,'\    The  law  of  England  is  divided,  as  hath  been 
nion  law:  Baid  before,  into  three  parts  ;  1st.  The  common  law,  which  is  the 

f!!^'^.'""' ""***  most  general  and  ancient  law  of  the  realm,  of  part  whereof  Little- 
[1166]  ton  wrote.  2dly.  Statutes  or  acts  of  parliament.  And  3dly.  Par- 
ticular customs  (whereof  Littleton  also  makes  some  mention).  I 
say  particular,  for  if  it  be  the  general  custom  of  the  realm,  it  is 
part  of  the  common  law.  The  common  law  has  no  controller  in 
any  part  of  it,  but  the  high  court  of  parliament;  and  if  it  be  not 
abrogated  or  altered  by  parliament,  it  remains  still.  The  common 
law  appears  in  the  statute  of  Magna  Charta  and  other  ancient 
statutes  (which  for  the  most  part  are  affirmations  of  the  common 
law)  in  the  original  writs,  in  judicial  records,  and  in  our  books  of 
terms  and  years.  Acts  of  parliament  appear  in  the  rolls  of  par- 
liament, and  for  the  most  part  are  in  print.  Particular  customs 
are  to  be  proved. 


Section  171. 


Also,  every  borough  is  a  town,  hut  not  h  converse.     More  shall 
he  said  of  customs  in  the  tenure  of  villeinage. 
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CHAPTER  XL     Section  172.  [116«] 


OP    \ILLEINA6B. 

Tenure  in  villeinage  is  most  properly,  when  a  viUein  holds  of  his  Tenure  in  vil- 

_       _  ¥»..»».  •      »       »  «.        leinage  is  where 

lord  to  whom  he  is  a  villein,  certain  lands  or  tenements  according  the  service  is 

to  the  custom  of  the  manor,  or  otherwise,  at  the  will  of  his  lord,  ^"^*  ®* 

and  to  do  to  his  lord,  villein  service ;  as  to  carry  and  recarry  the 

dung  of  his  lord  out  of  the  city,  or  out  of  his  lord's  manor  unto  the 

land  of  his  lord,  and  to  spread  the  same  upon  the  land,  and  such 

like.      And  some  freemen  hold  their  tenements  according  to  the 

custom  of  certain  manors,  by  such  services.     And  their  tenure  also 

is  called  tenure  in  villeinage,  and  yet  they  are  not  villeins ;  for  no 

land  holden  in  villeinage,  or  villein  land,  nor  any  custom  arising 

out  of  the  land,  shall  ever  make  a  freeman  villein.     But  a  villein 

may  make  free  land  to  be  villein  land  to  his  lord ;  as  where  a  villein 

purchases  land  in  fee-simple,  or  in  fee-tail,  the  lord  of  the  villein 

may  enter  into  the  land,  and  oust  the  villein  and  his  heirs  for  ever ; 

and  after,  the  lord  (if  he  will)  may  let  the  same  land  to  the  villein, 

to  hold  in  villeinage. 

Villeinage  is  the  service  of  a  bondman.  And  yet  a  free  man 
may  do  the  service  of  him  that  is  bond.  And  therefore  a  tenure  in 
villeinage  is  twofold  ;  one^  where  the  person  of  the  tenant  is  bond, 
and  the  tenure  servile ;  the  other,  where  the  person  is  free,  and  the 
tenure  servile. 


Section  175.  [117i] 

Also,  every  villein  is  either  a  villein  by  title  of  prescription,  to  Villein*  are 
wit,   that  he  and  his  ancestors  have  been  villeins  time  out  of  mind  g^npiion^or' 
of  man ;  or  he  is  a  villein  by  his  own  confession  in  a  court  of  confession. 
record. 
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Records  and  In  o  court  ofrecord.']    A  record  or  enrolment  is  a  memorial  or 

IJImjefow.''"^  monument  of  so  high  a  nature,  as  it  imports  in  itself  such  an  abso- 
lute verity,  as  if  it  be  pleaded  that  there  is  no  such  record,  it  shall 
not  receive  any  trial  by  witness,  jury,  or  otherwise,  but  only  by 
itself. 


Which  be  courts 
ofrecord. 


[118a] 


And  every  court  of  record  is  the  king's  court,  albeit  another  may 
have  the  profit,  wherein  if  the  judges  do  err,  a  writ  of  error  lies. 
But  the  county  court,  the  hundred  court,  the  court  baron,  and  such 
like,  are  no  courts  of  record ;  and  therefore  the  proceedings  therein 
may  be  denied,  and  tried  by  jury,  and  upon  their  judgments  a  writ 
of  error  lies  not,  but  a  writ  of  false  judgment,  for  that  they  are  no 
courts  of  record,  because  they  cannot  hold  plea  of  debt  or  trespass, 
if  the  debt  damage  amounts  to  forty  shillings,  or  of  any  trespass 
vi  et  armis. 


Section  177. 


Lord  has  no       Also,  if  a  villein  purchase  land,  and  alien  the  land  to  another  he- 

tiUe  till  entiy.  '  "^  ^ 

fore  the  lord  enters,  then  the  lord  cannot  enter ;  for  it  shall  he 

adjudged  his  folly  that  he  did  not  enter  when  the  land  was  in  the 

hands  of  the  villein. 


[1196] 


Section   180. 


What  if  viliein    In  the  same  manner  it  is,  where  a  villein  purcliases  an  culvotcson  of 
adniwBon!'*        ^  churchfull  of  an  incumbent,  the  lord  of  the  villein  may  come  to 

the  said  church,  and  claim  the  said  advowson,  and  by  this  claim  the 

advowson  is  in  Mm. 


Simony. 

[120a] 


If  a  villein  at  this  day  purchases  an  advowson  in  fee,  and  the 
church  becomes  void,  and  the  lord  for  one  hundred  pounds  given 
by  A.  B.  clerk  presents  him  to  the  church,  and  his  clerk  is  ad- 
mitted, instituted,  and  inducted ;  yet  this  gains  not  the  advowson 
to  the  lord.  And  so  it  is  in  that  case,  if  any  on  behalf  of  A.  B. 
had  given  or  contracted  with  the  lord  in  consideration  of  any 
valuable  thing  to  present  A.  B.  to  the  said  church,  albeit  it  had 
been  without  the  consent  or  knowledge  of  A.  B.  yet  it  should  not 
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have  vested  the  advowson  in  the  lord.     But  this  was  not  law  when 
Littleton  wrote.     But  now  by  the  statute  of  31  Eliz.  the  presenta- 
tion^ admission,  institution,  and  induction  in  both  the  said  cases, 
and  in  the  like  are  made  void,  where  before  the  said  statute  they 
were  but  voidable  by  deprivation.    And  if  a  man  present  by  usurp- 
ation to  a  benefice,  by  reason  of  any  corrupt  contract,  agreement, 
&c.,  that  presentation  and  the  institution  and  induction  thereupon 
are  void ;  for  that  act  extends  to  all  patrons  as  well  by  wrong  as  by 
right     But  where  any  presents  by  usurpation,  the  rightful  patron, 
and  not  the  king,  shall  present;  for  otherwise  every  rightful  prtron 
may  lose  his  presentation.     And  such  an  incumbent  who  comes  in 
by  reason  of  any  such  corrupt  agreement,  is  so  absolutely  disabled 
for  ever  after  to  be  presented  to  that  church,  as  the  king  himself,  to 
whom  the  law  gives  the  title  of  presentation  in  that  case,  cannot 
present  him  again  to  that  church  ;  for  the  act  being  made  for  the 
suppression  of  simony  and  such  corrupt  agreements,  so  binds  the 
king  in  that  case,  that  he  cannot  present  him  whom  the  law  has  dis- 
abled ;   for  the  words  of  the  act  are, ''  shall  thereupon  and  from 
thenceforth  be  adjudged  a  disabled  person  inlaw  to  have  or  enjoy 
the  same  benefice."     And  the  party  being  disabled  by  the  act  of 
parliament  (which  being  an  absolute  and  direct  law)  cannot  be 
dispensed  withall  by  any  grant  8cc,  with  a  7ion  obstante ;  as  it  may 
be,  when  any  thing  is  prohibited  sub  modo,  as  upon  a  penalty  given 
to  the  king.     And  the  said  act  does  not  only  extend  to  benefices 
with  cure,  but  to  dignities,  prebends,  and  all  other  ecclesiastical 
livings. 

Note,  if  the  church  becomes  void,  albeit  the  present  avoidance  Present  awnd- 
be  not  by  law  grantable  over,  yet  may  the  lord  of  the  villein  present  aJ^^^7t*i 
in  his  own  name,  and  thereby  gain  the  inheritance  of  the  advowson  f***^*!?/*^*" 
to  him  and  his  heirs ;  for  albeit  it  be  not  gi*antable  over,  yet  it  is  pen  m  im/e's 
not  merely  a  chose  in  action ;  for  if  a  ffime  covert  be  seised  of  an    **^*  *"**' 
advowson,  and  the  church  becomes  void,  and  the  wife  dies,  the 
husband  shall  present  to  the  advowson;  but  otherwise  it  is  of  a 
bond  made  to  the  wife ;  because  that  is  merely  in  action. 


Section    181.  [I20i] 

Also,  there  is  a  villein  regardant ,  and  a  villein  in  gross.   A  villein  Villeins  regar- 

y^gardant  is,  as  if  a  man  be  seised  of  a  manor  to  which  a  villein  is  gj^  distin- 
guished. 
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regardant,  and  he  who  is  seised  of  the  said  manors  or  they  whose 
estate  he  has  in  the  same  manors  have  been  seised  of  the  villein  and 
of  his  ancestors  as  villeins  and  neifs  regardant  to  tlie  same  manor 
time  out  of  memory  of  man.  And  villein  in  gross  is,  where  a  man  is 
seised  of  a  manor  whereunto  a  villein  is  regardant,  and  grants  the 
same  villein  by  his  deed  to  another,  then  he  is  villein  in  gross,  and 
not  regardant. 


[121a]  Section  183. 

Prescription  in    ^yD  Ji^e  note,  that  such  things,  which  cannot  be  granted  nor 

a  que  estate  ap-  ,  , 

plies  to  those  aliened  without  deed  or  fine,  a  man  who  will  have  such  things  by 
which  wuf not  prescription  cannot  otherwise  prescribe  but  in  him  and  in  his 
Dass  at  common  ancestors  whose  heir  he  is,  and  not  by  these  words  {in  him  and  them 
deed.  whose  estate  he  hcu),for  that  he  cannot  have  their  estate  without 

deed  or  other  writing,  the  which  ought  to  be  shewn  to  the  court,  if 

he  will  take  any  advantage  of  it. 

Whose  estate  (que  estate )y  S^c.']  quorum  statum,  as  much  as  to  say, 
whose  estate  he  has.  Here  Littleton  declares  an  excellent  rule, 
that  a  man  cannot  prescribe  for  any  thing  by  a  que  estate,  which  lies 
in  grant  and  which  cannot  pass  without  deed  or  fine ;  but  in  him 
and  his  ancestors  he  may^  because  he  comes  in  by  descent  without 
any  conveyance.  Neither  can  a  man  plead  a  que  estate  in  himself  of 
any  thing  that  cannot  pass  without  deed  ;  but  in  another  he  may^  as 
in  bar  of  an  avowiy.  the  plaintff  may  plead  a  que  es/afe  in  the  seigniory 
in  the  avowant.  But  Littleton's  words  are  to  be  observed,  (a  man  who 
will  have  such  things  by  prescription.)  Therefore  when  a  thing  that 
lies  in  grant  is  but  a  conveyance  to  the  thing  claimed  by  prescrip- 
tion, there  a  que  estate  may  be  alleged  of  a  thing  that  lies  in  grant ; 
as  a  man  may  prescribe,  that  he  and  his  ancestors,  and  all  those 
whose  estate  he  has  in  an  hundred,  have  time  out  of  mind.  Sec.  had 
a  leet  &c.  this  is  good,  &c, 

Vrofertre-  The  whkh  ougkt  to  be  shewn  to  the  court.]    The  I'eason  why  every 

deeds  pleaded,     ^®^^  ^^^^  ^^  pleaded  ought  to  be  shewn  to  the  court  is,  because 

[121  i]       every  deed  must  prove  itself  to  have  sufficient  words  in  law,  whereof 

the  couil  only  can  judge:  and  also  to  be  proved  by  others,  as  by 

witnesses  or  other  proofs,  if  the  deed  be  denied,  which  is  matter  of 

fact  [to  be  tried  by  the  jury]. 
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Bjf  alienation  without  deed,  S^cJ]     Here  by  (S^c.)  is  implied^  that   what  thingt 
whatsoever  passes  by  livery  of  seisin,  either  in  deed  or  in  law,  may  ^^thawT^ 
pass  without  deed ;  and  not  only  the  rents  and  services  parcel  of  ^'^- 
of  the  manor  shall  with  the  demesnes,  as  the  more  principal  and 
worthy,  pass  by  livery  without  deed,  but  all  things  regardant, 
appendant,  and  appurtenant  to  the  manor,  as  incidents  or  adjuncts 
to  the  same,  shall,  together  with  the  manor,  pass  without  deed ;  all  Appurtenances. 
which,  as  here  it  appears  and  elsewhere  is  said,  shall  pass  without 
saying  cum  pertinentiis. 


Section   184. 

AfiD  it  is  to  be  understood,  that  nothing  is  named  regardant  to  a  Appendant  and 
manor,  £fc.  but  a  villein.     But  certain  other  things,  as  an  advowson  u^ul^.^ 
and  common  of  pasture,  i^c,  are  named  appendant  to  the  manor,  or 
to  the  lands  and  tenements. 

Appendant."]    Appendant  is  any  inheritance  belonging  to  another  Appendant  and 
that  is  superior  or  more  worthy.     Appendants  are  always  by  pre-  JJjJJ'J*^^^ 
scription ;  but  appurtenants  may  be  created  in  some  cases  at  this  ««<i  exemplified, 
day.    As  if  a  man  at  this  day  grant  to  a  man  and  his  heirs,  common 
in  such  a  moor  for  his  beasts  levant  or  couchant  upon  his  manor ; 
or  if  he  grant  to  another  common  of  estovers  or  turbary  in  fee- 
simple  to  be  burnt  or  spent  within  his  manor;  by  these  grants 
these  commons  are  appurtenant  to  the  manor,  and  shall  pass  by  the 
grant  thereof.     If  A.  be  seised  of  a  manor,  whereunto  the  franchise 
of  waifs  estrays  and  such  like  are  appendant,  and  the  king  pur- 
chases the  manor  with  the  appurtenances,  now  are  the  royal  fran- 
chises re-united  to  the  crown  and  not  appendant  to  the  manor. 
But  if  he  grant  the  manor  in  as  large  and  ample  manner  as  A.  had 
&c.  it  is  said,  that  the  franchises  shall  be  appendant  (or  rather 
appurtenant)  to  the  manor. 

Concerning  things  appendant  and  appurtenant,  two  things  are  Same. 

implied.     First,  that  prescription  (which  regularly  is  the  mother  Corporeal  can* 

thereof)  does  not  make  any  thing  appendant  or  appurtenant,  unless  JJ^t  j^  ^Spweai 

the  thing  appendant  or  appurtenant  agree  in  quality  and  nature  to  fL^*^^* 
the  thing  whereunto  it  is  appendant  or  appurtenant :  as  a  thing 
corporeal  cannot  properly  be  appendant  to  a  thing  corporeal,  nor  a 
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6ari/  ttj))iui  tt' 
iiant  to  hmtse 

Pew  appurte^ 
nant  to  house 
onlif. 


thing  incorporeal  to  a  thing  incorporeal.  But  things  incorporeal 
which  lie  in  grants  as  advowsons^  villeins,  commons,  and  the  like, 
may  be  appendant  to  things  corporeal,  as  a  manor-house  or  lands ; 
or  things  corporeal  to  things  incorporeal,  as  lands  to  an  office. 
But  yet  (as  hath  been  said)  they  must  agree  in  nature  and  quality; 
for  common  of  turbary  or  of  estovers  cannot  be  appendant  or  appur- 
tenant to  land,  but  to  a  house  to  be  spent  there.  Nor  a  leet,  that 
is  temporal,  to  a  church  or  chapel,  which  is  ecclesiastical.  Neither 
can  a  nobleman,  esquire,  &c.  claim  a  seat  in  a  church  by  prescrip- 
tion as  appendant  or  belonging  to  land,  but  to  a  house  only,  for 
that  such  a  seat  belongs  to  the  house  in  respect  of  the  inhabitancy 
thereof;  and  therefore  if  the  house  be  part  of  a  manor,  yet  in  that 
case  he  may  claim  the  seat  as  appendant  to  the  house  for  the  reason 
aforesaid. 


Adtnntion  may        Secondly,  that  nothing  can  be  properly  appendant  or  appurte- 
tom^ncr.^'^'*     nant  to  any  thing,  unless  the  principal  or  superior  thing  be  of 

perpetual  subsistance  and  continuance.  For  example,  an  advowson 
that  is  said  to  be  appendant  to  a  manor,  is  in  rei  veritate  appendant 
to  the  demesnes  of  the  manor,  which  are  of  perpetual  subsistance 
and  continuance,  and  not  to  rents  or  services,  which  are  subject  to 
extinguishment  and  destruction.  An  advowson  is  appendant  to 
the  manor  of  Dale,  of  which  manor  the  manor  of  Sale  is  holden,  the 
manor  of  Sale  is  made  parcel  of  the  manor  of  Dale  by  way  of 
escheat,  the  advowson  is  only  appendant  to  the  manor  of  Dale. 
Note,  that  an  advowson  at  one  turn  may  be  appendant,  and  at 
Coparcenarjf  of  another  tum  in  gross.  As  if  the  manor  be  divided  between  copar- 
partuion.    '^    ccncrs,  and  every  one  has  a  part  of  the  manor  without  saying  any 

thing  of  the  advowson  appendant,  the  advowson  remains  in  copar- 
cenary, and  yet,  in  every  of  their  turns,  it  is  appendant  to  that 
part  which  they  have ;  and  so  it  is,  if  they  make  composition  to 
present  against  common  right,  yet  it  remains  appendant.  But  if 
upon  such  a  partition  an  express  exception  be  made  of  the  advow- 
son, then  the  advowson  remains  in  coparcenary  and  in  gross,  and 
so  are  the  books  reconciled. 


Common  ap- 
pendant. 


Commoti  of  pasture.]  There  are  four  kinds  of  common  of  pas- 
ture, viz.  common  appendant,  which  is  of  common  right  (and  there- 
fore a  man  need  not  prescribe  for  it)  [i.  e.  the  prescription  is  implied] 
for  beasts  commonable  (that  is)  for  such  as  serve  for  the  mainte- 
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nance  of  the  plough,  as  horses  and  oxen  to  plough  the  land,  and 
for  kine  and  sheep  to  compester  the  land,  and  is  appendant  to 
arable  land. 

The  second  is  common  appurtenant,  that  is,  for  beasts  not  com-  Common  gppur* 
monable ;  as  swine,  goats,  apd  the  like.  If  a  man  purchase  pait 
of  the  land  wherein  common  appendant  is  to  be  had,  the  common 
shall  be  apportioned,  because  it  is  of  common  right ;  but  not  so  of 
a  common  appurtenant,  or  of  any  other  common  of  what  nature 
soever.  But  both  common  appendant  and  appurtenant  shall  be 
apportioned  by  alienation  of  part  of  the  land  to  which  common  is 
appendant  or  appurtenant ;  and  for  common  appurtenant  one  must 
prescribe  [not,  however,  if  there  be  a  grant,  Cro.  Car.  482,] 

The  third  is  common  per  catise  de  vicinage,  which  differs  from  Common  of 
both  the  other  commons,  for  that   no   man  can  put  his  beasts  ^"^^^^^ 
therein,  but  they  must  escape  thither  of  themselves  by  reason  of 
vicinity :  in  which  case  one  may  inclose  against  the  other,  though 
it  has  been  so  used  time  out  of  mind,  for  that  it  is  but  an  excuse 
for  trespass. 


The  last  is  common  in  gross,  which  is  so  called,  because  it  ap-  Common 
pertains  not  to  land,  and  it  must  be  by  writing  or  prescription.         ^^' 


m 


Of  common  appendant,  appurtenant,  and  in  gross,  some  are  cer-  Common  sans 
tain,  that  is,  for  a  certain  number  of  beasts  ;  some  certain  by  con-  "°°*^'®" 
sequence,  viz.  for  such  as  are  levant  and  couchant  upon  the  land  ; 
and  some  are  uncertain,  as  commons  sauns  nomber  in  gross,  and 
yet  the  tenant  of  the  land  may  pasture  or  feed  there  also. 

There  are  also  divers  other  commons,  as  of  estovers,  of  turbary,  other  commont, 
of  piscary,  of  digging  for  coals,  minerals,  and  the  like. 

If  common  appendant  be  claimed  to  a  manor,  yet  in  rei  veri-  fjord's  common- 
tate  it  is  appendant  to  the  demesnes,  and  not  to  the  services ;  and  S*fc^«cfcM^" 
therefore  if  a  tenancy  escheat,  the  lord  shall  not  increase  his  com- 
mon by  reason  of  that. 

If  a  man  claim  by  prescription  any  manner  of  common  in  another  Common  whieh 
man's  land,  and  that  the  owner  of  the  land  shall  be  excluded  to  ^^^i!!^%M 
have  pasture,  estovers,  or  the  like,  this  is  a  prescription  or  custom  ^^'  ^^  **  ^y 

Q 
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be  excluded  for  against  the  law,  to  exclude  the  owner  of  the  soil ;  for  it  is  against 
a  time.  ^^  natuVe  of  this  word  common,  and  it  was  implied  in  the  first 

grant  that  the  owner  of  the  soil  should  take  his  reasonable  profit 
there,  as  it  has  been  adjudged.  But  a  man  may  prescribe  or  allege 
a  ciistom  to  have  and  enjoy  solam  vesturam  terra,  from  such  a  day 
to  such  a  day,  and  hereby  the  owner  of  the  soil  shall  be  excluded 
to  pasture  or  feed  there  ;  and  so  he  may  prescribe  to  have  separalem 
pasturam,  and  exclude  the  owner  of  the  soil  from  feeding  there.  So 
a  man  may  prescribe  to  have  separalem  piscariam  in  such  a  water, 
and  the  owner  of  the  soil  shall  not  fish  there ;  but  if  he  claim  to 
have  communiam  piscaria,  or  Uheram  piscariam^  the  owner  of  the 
[1226]  soil  shall  fish  there.  And  all  this  has  been  resolved.  And  there- 
fore it  is  necessary  for  every  man  by  learned  advice  to  plead  ac- 
cording to  the  truth  of  his  case ;  for  parolsfont  plea. 

Disteisee  can-  A  man  seised  of  land  whereunto  common  is  appendant  is  dis- 
but  he  may  pre-  sciscd,  the  disscissec  canuot  use  the  common,  until  he  enters  into 
sent  to  an  a  -     ^j^^  j^^^j  whercuuto  it  is  appendant.    But  if  a  man  be  disseised  of  a 

manor  whereunto  an  advowson  is  appendant,  he  may  present  to  the 
advowson  before  he  enters  into  the  manor ;  and  the  reason  of  this 
diversity  is,  because  in  the  case  of  the  common  it  would  be  a  prip- 
judice  to  the  tenant  of  the  soil :  for  if  the  disseisee  might  do  it,  the 
disseissor  also  might  put  on  his  cattle,  which  would  be  a  double 
charge  to  the  tenant,  but  not  so  of  the  advowson. 


vowson. 


[1286]  Section  198. 

Alien,  Also,  if  an  alien,  who  is  born  out  of  the  allegiance  of  our  sove- 

reign lord  the  king,  will  sue  an  action  real  or  personal,  the  tenant 
or  defendant  may  say,  that  he  was  born  in  such  a  country  which  is 
out  of  the  king's  allegiance,  and  ask  judgment  if  he  shdl  be  an- 
swered. 

Who  is,  and  of       Notc,  here  Littleton  says  not  out  of  the  realm,  but  out  of  the  alle- 

denization,  .  .  -f  *^  •^ 

naturalization^  giance ;  for  he  may  be  born  out  of  the  realms  of  England,  yet  within 
'"ri29*ai  ^^®  allegiance.  And  he  that  is  born  within  the  king's  allegiance 
is  called  sometimes  a  denizen.  But  many  times  in  acts  of  parlia- 
ment, denizen  is  taken  for  an  alien  boi*h,  that  is,  enfranchised  or 
denizated  by  letters  patent.  There  is  also  another  kind,  and  that 
is    an  •  alien    naturalized,    which  must  be  by  act  of  parliament. 
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And  this  alien  naturalized  is  to  all  intents  and  purposes  the  same  as 
a  natural  bom  subject,  and  naturahzation  differs  much  from  deniza- 
tion ;  for  if  the  alien  had  issue  in  England  before  his  denization,  that 
issue  is  not  inheritable  to  his  father ;  but  if  his  father  be  natu- 
ralized by  parliament^  such  issue  shall  inherit.  So  if  the  issue  of 
an  Englishman  born  beyond  sea  be  naturalized  by  act  of  par- 
iiamenty  he  shall  inherit  his  father's  lands:  but  if  he  be  made 
denizen  by  letters  patent,  he  shall  not;  and  many  other  differences 
there  be  between  them. 

Real  or  personal.]    In  this  case  th«  law  distinguishes  between  Alien  friend 
an  alien  who  is  the  subject  of  a  prince  an  enemy  to  the  king,  and  ^^y^'^ 
one  who  is  the  subject  of  a  prince  in  league  with  the  king ;  and  true      [129  b] 
it  is  that  an  alien  enemy  shall  maintain  neither  real  nor  personal 
action,  donee  terr^e  fuerint  communes^  that  is  until  both  nations  are 
in  peace ;  but  an  alien  who  is  in  league  shall  maintain  personal 
actions ;  for  an  alien  may  trade  and  traffic,  buy  and  sell,  and  there- 
fore of  necessity  he  must  be  of  ability  to  have  personal  actions ; 
but  he  cannot  maintain*  either  real  or  mixt  actions.     An  alien  who 
is  condemned  in  an  information,  shall  have  a  writ  of  error  to  relieve 
himself.     Et  sic  de  similibus. 

Out  of' the  allegiance  of  our  sovereign  lord  the  king.']     Here  Little-  Out  of  realm 
ton  does  not  say,  out  of  the  realm  or  beyond  the  sea  (as  he  does  ancedLtL-^' 
Sect.  439,440,  441.  677.)  but  out  of  the  allegiance;  for  (as  hath  s^»^^' 
been  said  before)  a  man  may  be  bom  out  of  the  realm,  viz.  of 
England,  as  in  Ireland,  Jersey,  and  Guernsey,  &c.  and  yet  seeing 
he  is  not  born  out  of  the  allegiance  of  the  king,  as  Littleton  here 
speaks,  he  is  no  alien. 


Section  200.  [132^] 

Also,  where  a  man  enters  into  religion,  and  is  professed,  he  is  A  person  ente 
dead  in  the  law,  and  his  son,  or  next  cousin  incontinent  shall  in-  {^omes^deld 
herit  him,  as  well  as  tliough  he  were  dead  indeed.    And  when  he  ^  ^^^* 
enters  into  religion  he  may  nuike  his  testament  and  his  executors ; 
and  they  may  have  an  action  of  debt  due  to  him  before  his  entry 
into  religion,  or  any  other  action  that  executors  may   have,   cu 
if  he  were  dead  indeed.    And  if  he  make  no  executors  when  he 
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Ut.  «.20O. 


Natural  and 
elvil  death  dis" 
tinguished. 


enters  into  religion,  then  the  ordinary  may  commit  the  admmistra^ 
tion  of  his  goods  to  others,  as  if  he  were  dead  indeed. 

He  is  dead  in  the  /aw.]  Civiliter  mortuus,  or  mortuus  seculo. 
There  is  a  death  in  deed,  and  there  is  a  civil  death  or  a  death  in 
law,  mors  civilis  and  mors  naturalise  as  here  it  appears :  and  there- 
fore to  prevent  all  doubts,  leases  for  life  are  usually  made  during 
natural  life. 


Effwt  of  civil 
death, 

[1326] 


As  well  as  though  he  were  dead  indeed.]  But  yet  to  some  pur- 
poses, profession  of  religion  hath  not  the  effect  of  a  natural  death. 
As  if  tenant  in  tail  makes  a  feoffment  in  fee,  and  enters  into  re- 
ligion, his  issue  shall  have  no  formedon  during  his  life ;  because 
that  would  be  in  derogation  of  his  own  grant.  2d.  His  wife  shall 
not  be  endowed  until  his  natural  death.  3d.  If  the  disseisor  enters 
into  religion  and  is  professed,  so  that  the  land  descends  to  his  heir, 
yet  this  descent  shall  not  toll  the  entry  of  the  disseisee.  A  woman 
cannot  be  professed  a  nun  during  the  life  of  her  husband.  But  if 
one  joint-tenant  be  professed  in  religion,  the  land  shall  survive  to 
the  other. 


Abjuration  and       And  here  is  to  be  observed,  that  an  abjuration,  that  is,  a  deport- 

^^vU^ihs.^^^  ^^^^  ^^^  ^^®'  ^^^  ^  foreign  land,  like  to  profession,  (whereof  our 
[133  a]  author  here  speaks)  is  a  civil  death :  and  that  is  the  reason  why 
the  wife  may  bring  an  action,  or  may  be  impleaded  during  the 
natural  life  of  her  husband.  And  so  it  is,  if  by  act  of  parliament  the 
husband  be  attainted  of  treason  or  felony,  and  saving  his  life,  is 
banished  for  ever,  as  Belknap  &c.  was,  this  is  a  civil  death,  and  the 
wife  may  sue  as  a  feme  sole.  And  hereby  you  may  understand 
your  books  which  treat  of  this  matter.  But  if  the  husband,  by  act 
of  parliament,  have  judgment  to  be  exiled  but  for  a  time,  which 
some  call  a  relegation,  that  is  no  civil  death,  [but  the  wife  may 
act  as  a  widow  in  the  mean  time ;  1  Com.  Dig.  10.] 


^Hten  treated 
a$  a  feme  tole. 


But  by  the  common  law,  the  wife  of  the  king  of  England  is  an  ex- 
empt person  from  the  king,  and  has  capacity  to  take  of  lauds  or  tene- 
ments of  the  gift  of  the  king  which  no  other  femecovert  has;  and  she 
may  sue  and  be  sued  without  the  king,  for  the  wisdom  of  thecommon 
law  would  not  have  the  king  (whose  continual  care  and  study  is  for 
the  public,  et  circa  ardua  regni)  to  be  troubled  and  disquieted  with 
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such  private  and  petty  mattei*s :  so  that  the  wife  of  the  king  of 
England  has  ability  and  capacity  to  grant  and  to  take,  and  to  sue 
and  be  sued  as  a  feme-sole  by  the  common  law. 

,  Note,  there  is  annus  minor  and  major.  The  lesser  year  consists  Omputatk 
of  three  hundred  and  sixty-five  days  and  six  hours,  whereby  in  [135^ 
every  fourth  year  there  is  dies  excrescens,  which  makes  that  year  to 
have  m  rei  verilate,  three  hundred  and  sixty-six  days,  and  that  is 
called  annus  major.  A  quarter  of  a  year  contains  by  legal  comput- 
ation ninety-one  days,  and  half  a  year  contains  one  hundred  and 
eighty-two  days ;  for  the  odd  hours  in  legal  computation  are  re- 
jected ;  and  by  the  statute  de  anno  bissextiti,  it  is  provided,  qudd 
computentur  dies  ilk  excrescens  et  dies  proximi  preazdens  pro  unico  die, 
so  that  in  computation  that  excrescent  day  is  not  accounted.  A 
month,  mensis,  is  regularly  accounted  in  law  twenty-eight  days, 
and  not  according  to  the  solar  month,  nor  according  to  the  calen- 
dar, unless  it  be  for  the  account  of  a  lapse  in  a  quare  impedit. 
There  is  mensis  Solaris,  and  mensis  lunaris,  Solaris  est  12  pars 
mnni,  viz.  spatium  30  dierum  horarum  10  ei  minutorum  30,  et  lunaris 
est  spatium  28  dierum. 

Also  there  was  a  time,  when  idiots,  madmen,  and  such  as  were 
deaf  and  dumb  naturally,  were  disabled  to  sue,  because  they 
wanted  reason  and  understanding  {tales  enim  non  multitm  distant  it 
brutis,)  But  at  this  day  they  all  may  sue  ;  for  the  suit  must  be  in 
their  name,  but  it  shall  be  followed  by  others.  And  note,  that 
when  an  idiot  does  sue  or  defend,  he  shall  not  appear  by  guardian 
or  prochein  ami  or  attorney,  but  only  in  person  ;  yet  an  infant  or 
minor  shall  sue  by  prochein  ami,  and  defend  by  guardian. 


Section  210.  [140( 

In  the  county  of  Kent,  where  lands  and  tenements  are  holden  in  Gavelkind 
gavelkind,  the  custom  to  fine  on  the  daughter's  marriage  seems 
allowable  ;  for  every  son  is  as  great  a  gentleman  as  the  eldest,  and 
perchance  wiU  grow  to  greater  honour  and  valour  if  he  has  any 
thing  by  his  ancestors. 

In  the  county  of  Kent.']     For  that  in  no  county  of  England  lands 
at  this  day  are  of  the  nature  of  gavelkind  of  common  right,  saving 
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in  Kent  only.  But  yet  in  divers  parts  of  England^  within  divers 
manors  and  seigniories,  the  like  custom  is  in  force.  And  gavel- 
kind, comes  from  gave  all  kind:  for  this  custom  gives  to  all  the 
sons  alike.  But  the  general  custom  extends  only  to  sons.  Yet  by 
custom,  when  one  brother  dies  without  issue,  all  the  other  brethren 
may  inherit. 

[1406]  Now  by  the  statute  of  31  H.  8.  a  great  part  of  Kent  is  made 

descendable  to  the  eldest  son,  according  to  the  course  of  the 
common  law,  because  by  means  of  that  custom,  divers  ancient 
and  great  families  after  a  few  descents  came  to  very  little  or  no- 
thing. 


Sectiox  211. 

BoToEDgHsh,  Also,  by  the  custom  of  Borough  English,  where  the  youngest  son 
inherits  all  the  tenements,  this  custom  stands  with  some  reason; 
because  the  younger  son  (if  he  lack  father  and  mother)  can  least  of 
all  his  brethren  lielp  himself  i^c. 


gitendi  to 


By  the  custom  called  Borough  English,']  Of  this  custom  Littleton 
has  spoken  before  in  the  Chapter  of  Burgage.     And  in  our  books 
daughters.         there  is  a  special  kind  of  Borough  English  ;  as  it  shall  descend  to 

the  younger  son,  if  he  be  not  of  the  half-blood ;  and  if  he  be, 
then  to  the  eldest  son.  Within  the  manor  of  B.  [Bray,  2  Watk. 
cap.  410.]  in  the  county  of  Berks,  there  is  such  a  custom,  that  if  a 
man  have  divers  daughters,  and  no  son,  and  dies,  the  eldest  daugh- 
ter only  shall  inherit ;  and  if  he  have  no  daughters,  but  sisters,  the 
eldest  sister  by  the  custom  shall  inherit,  and  sometimes  the 
youngest.     And  divers  other  customs  there  be  in  like  cases. 


[141  rt]  Section  212. 

No  man  can  be  BuT  if  a  man  prescribe,  to  distrain  cattle  doing  damage  on  the 

his  own  judge.       ,>.,.  ,, 

deniesnes  of  his  manor,  and  the  distress  to  retain  till  fine  were 
made  to  him  for  the  damage  at  his  will,  this  prescription  is  void ; 
because  it  is  against  reason,  that  if  wrong  be  done  any  man,  that 
he  thereof  should  be  his  own  judge. 
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And  therefore  a  fine  levied  before  the  bailiffs  of  Salop  was  re-  Fine  taken  i 
versed,  because  one  of  the  bailiffs  was  party  to  the  fine,  quia  non  -^J^  "  ^"^^ 
potest  esse  judex  et  pars. 

And  by  this  rule  cited  by  our  author,  at  the  parliament  holden  inland.  A 
at  Kilkenny  in  Ireland,  Lionel  duke  of  Clarence  being:  then  lieu-  P'^  rfBre 

,  ®  *flu>,  and  iub 

tenant  of  that  realm,  the  Irish  customs  called   there  the  Brehon  tutUmrfEng 
law  (for  that  the  Irish  call  their  judges  Brehons)  was  wholly  abo- 
lished, for  that  (as  the  parliament  said)  it  was  no  law,  but  a  lewd 
custom,  et  malus  usus  abokndus  est.     But  our  student  must  know, 
that  king  John  in  the  twelfth  year  of  his  reign  went  into  Ireland, 
and  there,  by  the  advice  of  grave  and  learned  men  in  the  laws 
whom  he  carried  with  him,  by  parliament  de  communi  omnium  de 
Hiberma  consetisuy  ordained  and  established,  that  Ireland  should  be 
governed  by  the  laws  of  England,  which  of  many  of  the  Irishmen,      [1416] 
according  to  their  own  desire,  was  joyfully  accepted  and  obeyed, 
and  of  many  the  same  was  soon  after  absolutely  refused,  preferring 
their  Brehon  law  before  the  just  and  honourable  laws  of  England. 
And  by  an  act  of  parliament  (called  Poyning's  law)  holden  in  Ire-  j^^t  Engli 
land  in  the  tenth  year  of  Henry  the  seventh,  it  is  enacted,  that  all  j"^'^  ^^ 
statutes  made  in  this  realm  of  England  before  that  time,  should 
be  of  force  and  be  put  in  use  within  the  realm  of  Ireland ;  which 
(though  it  be  by  way  of  digression)  is  not  unnecessary  for  our  stu- 
dent to  know. 
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CHAPTER    XII.     Section  213 


OP    RENTS. 


Rent  service, 
distress  incident 
to. 


Three  manner  of  rents  there  be,  that  is  to  say,  rent  service, 
rent  charge,  and  rent  seek.  Rent  service  is,  where  the  tenant 
[of  the  fee  or  freehold]  holds  his  land  of  his  lord  by  fealty  and 
certain  rent,  or  by  homage  fealty  and  certain  rent,  or  by  other 
services  and  certain  rent  And  if  rent  service  at  the  day  it 
ought  to  be  paid,  be  behind,  the  lord  may  distrain  for  it  of 
common  right. 


Of  the  terviee, 

[142a] 


Some  have  divided  rents  into  four  kinds,  viz.  rent  service,  rent 
charge,  rent  distrainable  of  common  right  (whereof  somewhat  shall 
be  said  in  this  chapter,)  and  rent  seek. 

Rent  service.']  It  is  called  a  rent  service,  because  it  has  some 
corporal  service  incident  to  it,  which  is  fealty  at  least,  as  here 
appears. 


Out  rf  what  it 
must  ittue. 


His  land.]  A  rent  service  cannot  be  reserved  out  of  any  inherit- 
ance but  such  only  as  is  manurable,  whereinto  the  lord  may  enter 
and  take  a  distress,  as  in  lands  and  tenements,  reversions,  remain- 
ders, and,  as  some  have  said,  out  of  the  herbage  of  lands,  and 
regularly  not  out  of  any  inheritances  incorporeal,  or  which  lie  in 
grant.  But  by  act  of  law  one  rent  or  service  may  issue  out  of 
another. 


Profits  cantwt 
be  reserved  at 
rent. 


Certain  rent.]  For  the  rent  must  be  certain,  or  which  may  be 
reduced  to  a  certainty ;  for  id  certum  est  quod  cerium  reddi  potest. 
But  a  man  upon  his  feoffment  or  conveyance  cannot  reserve  to  him 
parcel  of  the  annual  profits  themselves,  as  to  reserve  the  vesture  or 
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herbage  of  the  land  or  the  like,  for  that  would  be  repugnant  to  the 
grant. 

May  distrain  for  it. '\     For  where  there  is  fealty,  there  is  a  dis-  DUtreuinnigh 
tress  incident  thereunto.     But  it  is  to  be  understood,  that  for  a  rent  damagefiasaw 
or  service,  the  lord  cannot  distrain  in  the  night,  but  in  the  day-time  "**/*^'"  '^'* 
only;  and  so  it  is  of  a  rent  charge.     But  for  damage  done  feasant 
one  may  distrain  in  the  night,  otherwise  it  may  be  the  beasts  will 
be  gone  before  he  can  take  them. 

Of  common  right.']    That  is,  by  the  common  law,  without  any 
particular  reservation  or  provision  of  the  party. 


Section  214. 


[142A] 


And  if  a  man  give  lands  or  tenements  to  another  in   taU,  This  rent  may 
yielding  to  him  certain  rent  by  tite  year,  he  of  common  right  esutntaii  for 
may  distrain  for  the  rent  behind,  though  such  gift  be  made  ^*''^o'y«*"' 
without  deed,  because  the  rent  is  rent  service.    In  the  same 
manner  it  is,  tf  a  lease  be  made  to  a  man  for  life,  or  the  life  of 
another,  rendering  to  the  lessor  certain  rent,  or  for  term  of 
years  rendering  rent. 

Without  deed.]     For  it  is  a  rule  in  law,  that  a  rent  service  may  and  be  reMerm 

V  J       'xi^       i.  J      J  without  deed. 

be  reserved  without  deed. 

In  the  same  manner  it  is,  if  a  lease  be  made,  ^c]  For  these  are  Dktreu. 
rent-services,  because  fealty  is  incident  to  them  ;  for  (as  it  hath 
been  said  before)  a  lessee  for  life  or  years  shall  do  fealty.  And 
if  a  man  make  a  lease  at  will  reserving  a  rent,  the  lessee  shall  not 
do  fealty,  and  yet  the  lessor  may  distrain  for  the  rent  of  common 
right. 


Section  215. 

But  in  such  case,  where  a  man  upon  a  gift  or  lease  reserves  To  a  rent  ser- 

to  himself  a  rent  service,  it  is  necessary,  that  the  reversion  of  the  mSt^S^a 

lands  and  tenements  be  in  the  donor  or  lessor.    For  if  a  man  ^^ersion. 
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makes  a  feoffment  in  fee,  or  gives  lands  in  tail,  with  remainder' 
over  in  fee  simple,  without  deed,  reserving  to  himself  a  certain 
rent,  this  reservation  is  void,  because  no  reversion  remains  in  the 
donor,  and  such  tenant  holds  his  land  immediately  of  the  lord 
of  whom  his  donor  held,  £rc. 

Of  the  unure.         Jt  is  neccssary  that  the  reversion,  fife,  be  in  the  donor  or  lessor.']   This 
is  to  be  understood  only  of  the  ultimate  reversion.     For  if  a  man 
makes  a  gift  in  tail,  with  remainder  in  tail,  reserving  a  rent,  and 
[143  a]       keeps  the  revereion  in  himself,  this  is  a  rent  service.     And  it  is  to 
be  understood,  that  in  the  case  of  a  gift  in  tail,  lease  for  life  or 
years,  fealty  is  an  incident  inseparable  to  the  reversion,  so  that 
the  donor  or  lessor  cannot  grant  the  reversion  over  and  save  to 
The  reversion      himself  the  fealty,  or  such  like  service.     But  the  rent  he  may 
w2^  ^aceptin^  cxcept ;  bccausc  the  rent,  although  it  be  incident  to  the  reversion, 
the  rent.  is  not  inseparably  incident.     If  a  man  makes  a  gift  in  tail  with- 

out any  reservation,  the  donee  shall  hold  of  the  donor  by  the 
same  services  that  he  held  over.  But  otherwise  it  is  of  an  estate 
for  life  or  years ;  for  there  if  he  reserves  nothing,  he  shall  have 
fealty  only,  which  is  an  incident  inseparable  to  the  reversion>  as 
hath  been  said. 

Remainder  The  remainder  aver  in  fee-simple  without  deed.]     Here  it  appears, 

goati,  that  if  a  man  makes  a  gift  in  tail,  with  remainder  in  fee,  without 

deed,  the  remainder  is  good,  and  passes  out  of  the  donor  by  the 
livery  of  seisin  ;  and  so  it  is  of  a  lease  for  life  or  years,  with  remain- 
der over  in  fee ;  for  the  particular  estate  and  the  remainder,  to 
many  intents  and  purposes,  make  but  one  estate  in  judgment  of 
law.    Vide  Sect.  60. 

Remainder m\ui  Remainder,  in  legal  Latin,  is  remanere,  coming  of  the  Latin  word 
same  time  as  renuifieo ;  for  that  it  is  a  remainder  or  remnant  of  an  estate  in  lands 
JJJ^"'*"*         or  tenements  expectant  upon  a  particular  estate  created  together 

with  the  same  at  one  time,  as  in  the  cases  here  of  Littleton  appears. 


Section  216. 

Before  sut.       An  d  this  is  by  force  of  the  statute  of  quia  emptores  terrarom. 
held  of  feoffor.    For  b^ore  that  statute,  if  a  man  had  made  a  feoffment  in  fee 
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simple,  by  deed  or  without  deed,  yielding  to  him  and  to  his  heirs 
a  certain  rent,  this  was  a  rent  service,  and  for  this  he  might 
have  distrained  of  common  right ;  and  if  there  were  no  reserv- 
ation of  renty  nor  of  any  service,  yet  the  feoffee  held  of  the 
feoffor  by  the  same  service  as  the  feoffor  held  over  of  his  lord 
next  paramount. 

By  deed  or  without  deed,  ^c]  For  all  rent  services  may  be 
reserved  without  deed  (as  hath  been  said),  and  as  it  appears  here. 
And  at  the  common  law  if  a  man  had  made  a  feoffment  in  fee  by 
parol,  he  might  upon  that  feoffment  have  reserved  a  rent  to  him 
and  his  heirs;  because  it  was  a  rent-service,  and  a  tenure  was 
thereby  created. 


Section  217.  ,  [1436] 

But  t/a  man,  by  deed  indented,  at  this  day  makes  such  a  gift  Rent  charge  is 
in  fee-tail,  the  remainder  over  in  fee  ;  or  a  lease  for  life,  the  ^^^^^, 
remainder  over  in  fee;  or  a  feoffment  in  fee;  and  by  the  same  ^^^\  *®*** 
indenture  he  reserves  to  him  and  to  his  heirs  a  certain  rent,  and  not.'  Penon 
that  if  the  rent  be  behind  it  shall  be  lawful  for  him  and  his  ^tBmt^iNf 
heirs  to  distrain,  fif c.  stu:h  a  rent  is  a  rent  charge  ;  because  such  f^  "«^  ^^^ 

^    '  have  a  rever- 

lands  or  tenements  are  charged  with  such  distress  by  force  qf  non.  To 
the  writing  only,  and  not  of  common  right.  And  if  such  a  man,  tress  incident'. 
tqnm  a  deed  indented,  reserve  to  him  and  to  his  heirs  a  certain 
rent,  without  any  such  clause  put  in  the  deed  that  he  may  dis- 
train, then  such  rent  is  rent  seek ;  because  he  cannot  have  the 
rent,  if  it  be  denied,  by  way  of  distress;  and  if  in  this  case  he 
were  never  seised  of  the  rent,  he  is  without  remedy,  as  shall  be 
said  hereafter. 

By  deed  indented.'^     It  cannot  be  a  deed  indented  unless  it  be  Indenture, . 
actually  indented ;  for  albeit  the  words  of  the  deed  be  hoc  inden- 
tura  S^c.  yet  if  it  be  not  indented  indeed,  it  is  no  indenture.     But  if 
the  deed  be  indented,  albeit  the  words  of  the  deed  be  not  hoc  inden- 
tura,  yet  it  is  an  indenture. 

And  it  is  holden  that  if  a  feoffment  in  fee  be  made  by  deed  poll  ^^^tervathn  by 

deed  poll  goodt 

reserving  a  rent,  this  reservation  is  good :  for  when  the  feoffee 
accepts  the  deed  and  livery  of  the  land,  he  agrees  to  the  rent,  and 
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the  rent  is  reserved  by  the  words  of  the  feoffor,  and  not  by  the 
grant  of  the  feoffee. 


Reurvat'wn 
m%ut  he  to 
grantor. 


Reserves  to  him.]  Note^  it  is  a  maxim  in  law,  that  the  rent  must 
be  reserved  to  him  from  whom  the  estate  of  the  land  moves,  and 
not  to  a  stranger.  But  some  hold,  that  otherwise  it  is  in  the  case 
of  the  king. 


Fei'farm  rent,        Such  a  rent  is  a  rent  charge.]     It  is  called  a  rent  charge  because 
^^^^ '  the  land  for  payment  thereof  is  charged  with  a  distress.     If  it  be  to 

the  whole  value  of  the  land,  or  to  the  fourth  part  of  the  value,  then 

the  rent  is  called  a  fee-farm. 


and  though  dis- 
trea  not  inci' 
dent,  feoffor  en' 
tiihd  to  writ  of' 

'A' 

annuity f  if 
grant  be  by 
deed. 

[144  fl] 


He  is  without  remedy.]  Note,  that  upon  a  reservation  of  a  rent 
upon  a  feoffment  in  fee  by  deed  indented,  the  feoffor  shall  not  have 
a  writ  of  annuity,  because  the  words  of  reservation,  as  reddendo^ 
solvefido,  faciendo,  tenendo,  reservando,  8^c.  are  the  words  of  the 
feoffor,  and  not  of  the  feoffee,  albeit  the  feoffee  by  acceptance  of 
the  estate  is  bound  thereby. 


Rmitmay  be 
reterved  on  a 
conveyance  to 
tuet,  or  out  of 
reversion. 


And  where  Littleton  puts  his  case,  when  a  reservation  is  made 
upon  an  estate  that  passes  by  livery,  the  same  law  it  is,  if  a  man  at 
this  day  bargains  and  sells  his  land  by  deed  indented  and  enrolled 
according  to  the  statute,  a  rent  may  be  reserved  thereupon ;  for 
albeit  an  use  had  only  passed  by  the  common  law,  yet  now  by  the 
statute  of  27  H.  8.  cap.  10,  the  use  and  possession  pass  together, 
and  so  it  was  adjudged.  And  so  it  is  of  a  grant  of  a  reversion  or 
remainder,  and  any  other  conveyance  of  lands  or  tenements,  where- 
by any  estate  passes. 


Section  218. 


Same.    Rent 
charge  and 
rent  seek. 


Also,  if  a  man  seised  of  certain  land  grant  by  a  deed  poll  or  by 
indenture  a  yearly  rent  to  be  issuing  out  of  the  same  land^  to  another 
in  fee,  or  in  fee-tail,  or  for  term  of  life,  i^c.  with  a  clause  of  dis- 
tress, Sfc.  then  this  is  a  rent  charge ;  and  if  the  grant  be  without 
clause  of  distress,  then  it  is  a  rent  seek.  And  note,  that  rent  seek 
idem  est  quod  redditus  siccus ;  for  that  no  distress  is  incident 
unto  it. 
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Seised  of  land,]    Note,  that  a  rent  cannot  be  granted  out  of  a  Beta  not  grant- 
piscary,  a  common^  an  advowson,  or  such  like  incorporeal  inheritr  ^jl^^{^[ 
ances,  but  out  of  lands  or  tenements  whereunto  the  grontee  may  dUaments, won 
have  recourse  to  distram,  or  which  may  be  put  m  view  to  the  right. 
recognitors  of  an  assize^^as  hath  been  said  before  in  this  chapter. 
And  though  it  be  out  of  lands  or  tenements,  yet  it  must  be  out  of 
an  estate  that  passes  by  the  conveyance  (as  by  all  Littleton's  ex- 
amples appears),  and  not  out  of  a  right ;  as  if  the  disseisee  release 
to  the  disseisor  of  the  land,  reserving  a  rent,  the  reservation  is 
void,  et  sic  de  similibus. 


Section  219.  [144ftJ 

Also,  if  a  man  grant  by  his  deed  a  rent  charge  to  another  y  and  Writ  of  an- 
the  rent  is  behind,   the  grantee  may  choose  whether  he  [will  sue  a  penon,  but 
writ  of  annuity  for  this  against  the  grantor,  or  distrain  for  the  chwlw'^  to 
rent  behind,  and  the  distress  detain  until  he  be  paid.     But  he  c«ii-  tress. 
not  do,  or  have,  both  together  i^c.     For  if  he  recovers  by  a  writ  iff 
annuity,  then  the  land  is  discharged  of  the  distress  isc.     And  if  he 
does  not  sue  a  writ  of  annuity  but  distrains  for  the  arrearages, 
and  the  tenant  sues  his  replevin,  and  then  the  grantee  avows  the 
taking  of  the  distress  in  tJie  land  in  a  court  of  record,  then  is  tlie 
land  charged,  and  the  person  of  the  grantor  discharged  of  the  ac- 
turn  of  annuity. 

Rent  charge."]    And  so  it  is  of  a  rent  seek. 

A  man  grant.]  Put  the  case,  that  A.  be  seised  of  lands  in  fee,  if  owner  and 
and  he  and  B.  grant  a  rent  charge  to  one  in  fee,  i\\\^prim&facie  is  Vr^^i^tk^^ 
the  grant  of  A.  and  the  confirmation  of  B.  but  yet  the  grantee  may  J!r**j^^"j"^* 
have  a  writ  of  annuity  against  both. 

Two  men  grant  an  annuity  of  twenty  pounds  per  annum  to  another  Grant  by  two 
although  the  persons  be  several,  yet  he  shall  have  but  one  annuity.  ^^it^/Jhen, 
But  if  the  grant  be,  obligamus  nos  et  utrumque  nostrum,  the  grantee 
may  have  a  writ  of  annuity  against  either  of  them  ;  but  he  shall 
have  but  one  satisfaction. 

A  writ  of  annuity,  is  a  writ  for  the  recovery  of  an  annuity.  Annuity 
An  annuity  is  a  yearly  payment  of  a  certain  sum  of  money  granted  ^^^^nJniy. 
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to  another  in  fee  for  life  or  years,  charging  the  person  of  the 
grantor  only. 

Who  entitled  to  But  not  Only  the  grantee,  but  his  heir  and  his  and  their  grantee 
^  agahuT  ^'  also  shall  have  a  writ  of  annuity.  But  if  a  rent  charge  be  granted 
whom.  ^  ^  jjjg^jj  j^jjjj  jjjg  heirs,  he  shall  not  have  a  writ  of  annuity  against 

the  heir  of  the  grantor,  albeit  he  has  assets,  unless  the  grant  be  for 
him  and  his  heirs. 

Claim  of  eiee-  May  choose.'\  But  if  one  man  grants  a  rent  charge  to  another 
dower.  ^^^  his  heirs,  and  [the  grantee  of  the  rent  charge]  dies,  and  his 

wife  brings  a  writ  of  dower  against  the  heir,  the  heir  cannot  in  bar 
of  her  dower  claim  the  same  to  be  an  annuity  and  no  rent  charge ; 
but  the  wife  shall  recover  her  dower ;  for  he  cannot  determine  his 
election  by  claim,  but  by  suing  a  writ  of  annuity. 

Wntifan-  Neither  can  the  heir  have  after  the  endowment  an  annuity  for 

for^parTnor^for  the  two  parts :  for  that  would  not  be  according  to  the  deed  of 

owelty  rent.       grant,  for  either  the  whole  must  be  a  rent  charge  or  the  whole  an 

annuity.     But  Littleton  is  to  be  understood  with  some  limitation : 

for  of  a  rent  granted  for  owelty  of  partition,  a  writ  of  annuity  does 

[146a  6]     not  lie,  because  it  is  of  the  nature  of  the  land  descended. 

In  what  other  Also  of  such  a  rent  as  may  bi*  granted  without  deed  a  writ  of 
annnUy^UurLt.  annuity  Hes  not,  thought  it  be  granted  by  deed. 

[146a]  If  a  rent  charge  be  granted  to  A.  and  B.  and  their  heirs;  A  dis- 

trains the  beasts  of  the  grantor,  and  he  sues  a  replevin ;  A.  avows 
for  himself,  and  makes  conusance  for  B.;  A.  dies  and  B.  survives : 
B.  shall  not  have  a  writ  of  annuity ;  for  in  that  case,  the  election  and 
avowry  for  rent  of  A.  bars  B.  of  any  election  to  make  it  an  annuity, 
albeit  he  assented  not  to  the  avowry.  But  here  is  another  diversity  to 
be  observed  between  the  case  aforesaid  of  the  grant  of  the  rent  where 
he  (as  hath  been  said)  may  make  it  either  real  or  personal,  and 
when  a  man  may  have  election  to  have  several  remedies  for  a  thing 
that  is  merely  personal  or  merely  real  from  the  beginning.  As  if  a 
man  may  have  an  action  of  account  or  an  action  of  debt  at  his 
pleasure,  and  he  brings  an  action  of  account  and  appears  to  it,  and 
after  is  nonsuited,  yet  may  he  have  an  action  of  debt  afterwards ;  be- 
cause both  actions  charge  the  person.  The  like  law  is  of  an  assize, 
and  of  a  writ  of  entry  in  the  nature  of  an  assize,  and  the  like. 
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Section  220. 

Also,  if  a  man  would  (hat  another  should  have  a  rent  charge  Proviso  dis- 
issuing  out  of  his  land,  but  would  not  that  his  person  be  charged  1,^°^^*"^" 
in  any  manner  by  a  writ  of  annuity,  then  he  may  have  such  a 
clause  in  the  end  of  his  deed  as  this,  **  Provided  always,  that  this 
present  writing,  nor  any  thing  therein  specified,  shall  not  in  any 
way  extend  to  charge  my  person  by  a  writ  or  an  action  of  annuity, 
but  only  to  charge  my  lands  and  tenements  with  the  yearly  rent 
aforesaid  &c.  Then  the  land  is  charged,  and  the  person  of  the 
grantor  discharged. 

But  where  the  grantee  has  but  one  remedy,  there  that  remedy  i/ then  be  mi;^ 
cannot  be  barred  by  any  proviso  ;  for  such  a  proviso  would  be  re-  ^k^^'^o 
pugnant  to  the  grant    Therefore  if  a  man  by  his  deed  grants  a  ^^* 
rent  charge  out  6f  the  manor  of  Dale  (wherein  the  grantor  has 
nothing)  with  such  a  proviso  that  it  shall  not  chaise  his  person  ; 
albeit  the  repugnancy  does  not  appear  in  the  deed,  yet  the  proviso 
takes  away  the  whole  effect  of  the  grant,  and  therefore  is  in  judg- 
ment of  law  repugnant ;  for  upon  the  matter  it  is  but  a  grant  of  an 
annuity,  provided  that  it  shall  not  charge  his  person  [which  is  bad]. 
For  which  cause  our  author  puts  his  case  of  a  rent  charge  issuing 
truly  out  of  land. 

But  if  a  man  by  his  deed  grant  a  rent  charge  out  of  land,  pro-  ProvUo  to  du- 
vided  that  it  shall  not  charge  the  land,  albeit  the  grantee  has  a  ^e^*^^^ 
double  remedy,  as  hath  been  said,  yet  the  proviso  is  repugnant ; 
because  the  land  is  expressly  charged  with  the  rent,  but  the  writ 
of  annuity  is  but  implied  in  the  grant,  and  therefore  that  may  be 
restrained  without  any  repugnance,  and  sufficient  remedy  left  for 
the  grantee ;  for  which  cause  our  author  puts  his  case  of  the  re- 
straint of  bringing  a  writ  of  annuity. 

And  yet  in  some  cases  where  there  is  this  proviso,  that  the  andtkepemm 
grantee  shall  not -in  any  sort  charge  the  person  of  the  grantor  ExeeuSn'e 
generally,  still,  notwithstanding  that  proviso,  the   person  of  the  "^'VYSS'at 
grantor  shall  be  charged.     As  if  a  man  grant  a  rent  charge  out  of 
certain  lands  to  another  for  life,  with  such  a  proviso ;  the  rent  is 


are 
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behind ;  the  grantee  dies;  the  executors  of  the  grantee  shall  have 
an  action  of  debt  against  the  grantor^  and  charge  his  person  for  the 
arrearages  in  the  life  of  the  grantee ;  because  the  executors  have  no 
other  remedy  against  the  grantor  for  the  arrearages ;  for  distrain 
they  cannoty  because  the  estate  in  the  rent  is  determined,  and  the 
proviso  cannot  leave  the  executors  without  remedy,  as  appears  by 
that  which  has  been  said.  And  therefore  our  author  puts  his  case 
of  a  rent  charge  continuing. 


Proviso  operates 
how. 


And  here  it  is  to  be  observed,  that  this  word  (proviso)  has  divers 
operations.  Sometimes  it  works  a  qualification  or  limitation,  and 
so  it  is  taken  here,  and  often  in  our  books ;  sometimes  a  condition ; 
and  sometimes  a  covenant :  whereof  you  shall  read  more  hereafter. 
Sect.  320. 


Defeasance, 


In  the  end  of  his  deed.]  Here  Littleton  puts  his  case  of  one  deed. 
But  though  the  grant  be  general  and  contain  no  such  proviso,  yet 
may  the  grantee  by  another  deed  by  way  of  defeasance  grant  that 
he  shall  not  charge  the  person  of  the  grantor  and  that  if  he  bring 
a  writ  of  annuity  the  rent  shall  cease. 


Bad  grammar 
vitiates  not  the 
deed. 


Nor  any  thing  S^c.  shall  not.]  Here  is  to  be  observed  a  double 
negative,  nee  and  fion,  which  in  grammatical  construction  amounts 
to  an  affirmative.  Yet  the  law,  that  principidly  respects  substance, 
judges  the  proviso  to  be  a  negative  according  to  the  intent  of  the 
parties,  and  not  according  to  grammatical  construction,  to  the  end 
the  proviso  may  take  effect ;  and  the  like  you  shall  find  hereafter 
in  Littleton.     Mala  grammatica  non  vitiat  cartam. 


Effect  of  this 
proviso  on  grant 
by  (tOt 


A-. 


Here  our  author  puts  his  case  of  one  grantor.  Put  then  the  case, 
that  A.  and  B.  being  joint  tenants  of  lands  in  fee  by  their  deed 
grant  a  rent  charge  out  of  those  lands,  provided  that  the  grantee 
shall  not  charge  the  person  of  A. ;  in  this  case  if  the  grantee  brings 
a  writ  of  annuity,  he  must  charge  the  person  of  B.  only. 


Section  221. 


Power  of  dis-      Also,  if  one  grants  by  deed  to  A.  that  if  he  be  not  yearly  paid 
good.   ^"^      «^  the  feast  of  Christmas  for  term  of  his  life  twenty  shillings  of 
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lawful  money,  that  then  it  shall  be  lawful  for  him  to  distrain  for 
this  in  the  manor  of  F.  i^c,  this  is  a  good  rent  charge ;  because 
the  manor  is  charged  with  the  rent  by  way  of  distress ;  and  yet 
the  person  of  him  who  makes  the  deed  is  discharged  in  this 
case  of  an  ojction  of  annuity^  because  he  does  not  grant  by  his 
deed  any  annuity  to  the  said  A,  but  grants  only  that  he  may 
distrain  for  such  annuity  kc* 

But  in  judgment  of  law  the  manor  is  charged  with  the  rent;  Which Ua 
though  the  person  of  the  grantor  cannot  be  charged,  because  he  charge, 
expressly  grants  no  rent,  for  that  only  would  charge  his  person.  As  [147  «] 
if  a  man  by  deed,  grant  a  rent  of  forty  shillings  to  another  out  of 
his  manor  of  Dale  to  have  and  to  perceive  to  him  and  his  heirs, 
and  grants  over  by  the  same  deed  that  if  the  rent  be  behind  that 
the  grantee  shall  distrain  in  the  manor  of  Sale  (be  the  manor  of 
Sale  in  the  same  county  or  in  another  county,  and  be  this  grant  by 
one  deed  or  divers  deeds),  the  rent  is  only  issuing  out  of  the  manor 
of  D.  and  it  is  but  a  pain  [i.  e.  a  penalty]  that  he  shall  distrain  in  Penalty,  7  Co 
the  manor  of  S. ;  but  both  the  manors  are  charged,  the  one  with 
the  rent,  and  the  other  with  a  distress  for  the  rent ;  the  one  issuing 
out  of  the  land,  and  the  other  to  be  taken  upon  the  land.  And 
whereas  our  author  puts  his  case  of  a  grant  for  life  ;  so  it  is  if  I 
grant  to  you,  that  you  and  your  heirs,  or  the  heirs  of  your  body 
shall  distrain  for  a  rent  of  forty  shillings  within  my  manor  of  S., 
this,  by  construction  in  law,  shall  amount  to  a  grant  of  a  rent  out  of 
my  manor  of  S.  in  fee-simple  or  fee-tail ;  for  if  this  shall  not 
amount  to  a  grant  of  a  rent,  the  grant  would  be  of  little  force  or 
effect  if  the  grantee  shall  have  but  a  bare  distress  and  no  rent  in 
him ;  for  then  he  shall  never  have  an  assize  of  this  &c.  And  this 
is  the  reason  why  it  is  so  often  ruled  and  resolved,  that  this 
amounts  to  a  grant  of  a  rent  by  construction  of  law,  ut  res  magis 
valeat. 

If  a  man  seised  of  lands  in  fee,  and  possessed  of  a  term  for  many  Bent  for  ufe 
years,  grant  a  rent  out  of  both  for  life  in  tail  or  in  fee,  with  clause  hoidandUw^ 
of  distress  out  of  both,  this  rent  being  a  freehold  issues  only  out  ^ff^^^^^\ 
of  the  freehold,  and  the  lands  in  lease  are  only  charged  with  a      [1476] 
distress.     But  if  he  had  granted  the  rent  only  out  of  the  lands  in 
lease  for  term  of  the  life  of  the  grantee,  this  had  issued  out  of  the 
tefm,  and  the  land   had   been  charged  during  the  term  if  the 
grantee  lived  so  long. 
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One  rent  out  of       If  &  man  be  seised  of  twenty  acres  of  land,  and  grant  a  rent  of 
w^/a^«iclk.**     twenty  shillings  percipiend,  de  qudlibet  acrd  terra  $nea  (that  is),  out 

of  every  acre  of  my  land,  this  is  a  several  grant  out  of  every 
several  acre,  and  the  grantee  shall  have  twenty  pound  in  alL 

Grant  by  B,  A*  bargains  and  sells  land  to  B.  by  indenture,  and  before  enrol- 

eated'bTl^ond   "^^nt  they  both  grant  a  rent  charge  by  deed  to  C.  and  after  the 
grant  with  a      indenture  is  enrolled:  some  have  said,  that  this  rent  charge  i^ 

surety  by  deed,  .  «  i  • 

avoided  ;  for,  say  they,  it  was  the  grant  of  A.  and  by  the  enrol- 
ment it  has  relation  to  the  delivery,  which  (say  they)  shall  avoid 
the  grant,  notwithstanding  the  confirmation  of  the  other  who 
had  nothing  in  the  land  at  the  time.  But  the  grant  is  good, 
and  after  enrolment  it  shall  by  operation  of  the  statute  be  the 
grant  of  B.  and  the  confirmation  of  A.  But  if  the  deed  had  not 
been  enrolled,  it  had  been  the  grant  of  A.  and  the  confirmation  of 
B.  and  so  qu&cunque  via  data  the  grant  is  good. 


flCC^ 


Section  222. 

Merger  of  rent    Also,  if  a  man  has  a  rent  charge  to  him  and  to  his  heirs  issu- 

&o?^lJE?"af  %  ^*  9f  ^^'«»'»  '««*  if  Repurchase  any  parcel  of  this  to  him 
land,  because  it  and  to  his  heirs,  all  the  rent  charge  is  extinct,  and  the  anrndty 

cannot  be  ap- 

portioned,  can-    olso ;  becausB  the  rent  charge  cannot  by  such  manner  be  appor- 
ao  ren  scr-    ^f^j^^j^    ^^^  {j  ^  ff^an,  who  hds  a  rent  service  purchase  parcel  of 

the  land  out  of  which  the  rent  is  issuing,  this  shall  not  extinguish 
all,  but  [only']  for  the  parcel.  For  a  rent  service  in  such  case  may 
be  apportioned  according  to  the  value  of  the  land.  But  if  one  holds 
his  land  of  his  lord  by  the  service  to  render  to  his  lord  yearly  at 
such  a  feast  a  horse,  a  golden  spear,  or  a  clove,  gUliflower,  and 
such  like ;  if  in  this  case  the  lord  purchase  parcel  of  the  land,  such 
service  is  taken  away ;  because  such  service  cannot  be  severed  or 
apportioned. 


Rmit  charge  The  reason  of  this  extin&:uishment  is,  because  the  rent  is  entire, 

cannot  be  ap'  ^ 

portioned,  but  and  against  common  right,  and  issuing  out  of  every  part  of  the 

^^  ^^'  land,  and  therefore  by  purchase  of  part  it  is  extinct  in  the  whole, 

amount  to  anew  ^^^  cannot  be  apportioned.     But  by  act  in  law  it  may,  as  hereafter 

shall  be  said.     If  the  grantee  of  a  rent  charge  purchase  parcel  of 

[148^]  th^  land,  and  the  grantor  by  his  deed  reciting  the  said  purchase  of 
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part  grants  that  he  may  distrain  for  the  same  rent  in  the  residue 
of  the  land,  this  amounts  to  a  new  grant,  and  the  same  rent  shall 
be  taken  for  the  like  rent  or  the  same  in  quantity.  And  so  it  is  if 
a  man  by  deed  grants  a  rent  charge  out  of  his  land  to  a  man  for 
life,  and  grants  further  by  the  same  deed  that  he  and  his  heirs  may 
distrain  in  the  land  for  the  same  rent,  this  amounts  to  a  new  grant 
of  a  rent  in  fee-simple. 

But  yet  a  rent  charge  by  the  act  of  the  party  may  in  some  cases  But  owner  of 
be  apportioned.    As  if  a  man  has  a  rent  charge  of  twenty  shillings,  r§Uamp^^^ 
he  may  release  to  the  tenant  of  the  land  ten  shillings,  or  more  or  ^* 
less,  and  reserve  part ;  for  the  grantee  deals  only  with  that  which  is 
his  own,  viz.  the  rent,  and  deals  not  with  the  land,  as  in  the  case  of 
purchase  of  part.    So,  if  the  grantee  of  an  annuity  or  rent  charge  of 
twenty  pounds,  grant  ten  pounds,  parcel  of  the  same  annuity  or 
rent  charge,  and  the  tenant  attorn,  hereby  the  annuity  or  rent 
charge  is  divided. 

And  when  the  rent  charge  is  extinguished  by  his  purchase  of  ifrtntckarMbt 

,  ,      dttBrmtntd  by 

part  of  the  land,  he  shall  never  have  a  writ  of  annuity ;  because  it  act  of  law  or  hy 

*  J  • • 

was  by  the  grant  a  rent  charge,  and  he  has  discharged  the  land  of  JS^^wr^ST^ 

the  rent  charge  by  his  own  act  by  purchase  of  part    And  therefore  ®«»^«*y  **^' 

he  cannot  by  writ  of  annuity  discharge  the  land  of  the  distress,  as 

Littleton  has  before  said.     But  if  the  rent  charge  be  determined  by 

the  act  of  God  or  of  law,  yet  the  grantee  may  have  a  writ  of 

annuity.    As  if  tenant  for  another  man's  life  by  his  deed  grant  a 

rentrcharge  to  one  for  twenty-one  years,  cestui  que  vie  dies,  the  rent 

charge  is  determined ;  and  yet  the  grantee  may  have  during  the 

years  a  writ  of  annuity  for  the  arrearages  incurred  after  the  death 

of  cestui  que  vie,  because  the  rent  charge  determined  by  the  act 

of  God  and  by  the  course  of  law.     Actus  kgis  nulU  facit  injuriam. 

The  like  law  is,  if  the  land  out  of  which  the  rent  charge  is  granted 

be  recovered  by  an  elder  title,  and  thereby  the  rent  charge  is 

avoided,  yet  the  grantee  shall  have  a  writ  of  annuity,  for  that  the 

rent  charge  is  avoided  by  the  course  of  law. 

For  a  tent  service  in  such  case  may  he  apportioned,]     As  if  a  man  Surrendtnf 
make  a  lease  for  life  or  years  reserving  a  rent,  and  the  lessee  sur-  ^i^WeT'w 
renders  part  to  the  lessor,  the  rent  shall  be  apportioned.     So  if  the  onrecnmy  ei 

^  ^  .  part  for  waste, 

lessor  recovers  part  of  the  land  in  an  action  of  waste,  or  enters  for 
a  forfeiture  in  part,  the  rent  shall  be  apportioned. 
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So  on  Uau  or  So  likewise  if  the  lessor  grants  part  of  the  reversion  to  a  stranger, 
the  rt^rnon.  ^^^  ^^^^  shall  be  apportioned  ;  for  the  rent  is  incident  to  the  rever- 
sion. So  it  is  if  tenant  by  knight's  service  by  his  last  will  and  tes- 
tament in  writing  devises  the  reversion  of  two  parts  of  the  lands, 
the  devisee  shall  have  two  parts  of  the  rent,  [and  the  same  it  is  pre- 
mised may  be  said  at  this  day  in  the  case  of  a  devise  of  socage 
lands.] 


But  if  rever' 
turner  aecepU 
under-Uau  or 
grant  from  kii 
tenant,  that 
tuipends  the 
whole  rent, 

[148  6] 


[Contra  Poll, 
141.     1  Vent. 
277.] 


Purchase  parcel  of  the  land.]   This  is  intended  of  a  fee-simple,  for 
if  there  be  a  lord  and  tenant  [in  fee]  of  forty  acres  of  land  by  fealty 
and  twenty  shillings  rent,  if  the  tenant  makes  a  gift  in  tail,  or  a 
lease  for  life  or  years  of  parcel  thereof  to  the  lord,  in  this  case  the 
rent  shall  not  be  apportioned  for  any  part,  but  the  rent  shall  be 
suspended  for  the  whole :  for  a  rent  service  (says  Littleton)  may  be 
extinct  for  part,  and  apportioned  for  the  rest ;  but  a  rent  service 
cannot  be  suspended  in  part  by  the  act  of  the  party,  and  be  in  esse 
for  other  part.     So  it  is  if  the  lessor  enter  upon  the  lessee  for  life 
or  years  into  part,  and  thereof  disseise  or  put  out  the  lessee, 
the  rent  is  suspended   in   the  whole,  and   shall  not  be  appor- 
tioned for  any  part.     And  where  our  books   speak  of  an    ap- 
portionment in  the  case  where  the  lessor  enters  upon  the  lessee  in 
part,  they  are  to  be  understood  where  the  lessor  enters  lawfully, 
as  upon  a  surrender,  forfeiture,  or  such  like,  where  the  rent  is  law- 
fully extinct  in  part.     And  yet  by  act  of  law  a  rent  service  may  be 
suspended  in  part,  and  be  in  esse  for  part.   As  when  the  guardian  in 
chivalry  enters  into  the  land  of  his  ward  within  age,  now  is  the 
seigniory  suspended  ;  but  if  the  wife  of  the  tenant  be  endowed  of 
a  third  part  of  the  tenancy,  now  shall  she  pay  to  the  lord  a  third 
part  of  the  rent.    And  so  it  is  if  the  tenant  give  a  part  of  the  te- 
nancy to  the  father  of  the  lord  in  tail,  and  the  father  dies,  whereby 
the  tenancy  descends  to  the  lord ;  in  this  case  by  act  of  law  the 
seigniory  is  suspended  in  part  and  in  esse  for  part,  and  the  same 
law  is  of  a  rent  charge. 


Seignery  tut-  Likewise  a  seigniory  may  be  suspended  in  part  by  the  act  of  a 

stranger.  As  if  two  joint  tenants  or  coparceners  be  of  a  seigniory, 
and  one  of  them  disseises  the  tenant  of  the  land,  the  other  joint 
tenant  or  coparcener  may  distrain  for  his  or  her  moiety. 

Cfvant  and  re-        Concerning  the  apportionment  of  rents,  there  is  a  difference  be- 
^vgni^ed  «  to  twecu  a  grant  of  a  rent,'  and  a  reservation  of  a  rent :  for  if  a  man 


Dowreu  must 
pay  a  third  part 
of  rent. 
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be  seised  of  two  acres  of  land,  of  one  in  fee-simple,  and  of  another  apportionnunt 
in  tail,  and  by  his  deed  grants  a  rent  out  of  both  in  fee,  in  tail,  for  tider  tuu. 
life  8cc.  and  dies,  the  land  entailed  is  discharged,  and  the  land  in 
fee-simple  remains  charged  with  the  whole  rent :  for  against  his 
own  grant  he  shall  not  take  advantage  of  the  weakness  of  his  estate 
in  part.  But  if  he  make  a  gift  in  tail,  or  a  lease  for  life  or  for  years 
of  both  acres,  reserving  a  rent,  and  the  donor  or  lessor  dies,  and  the 
issue  in  tail  avoid  the  gift  or  lease,  the  rent  shall  be  apportioned  ; 
for  seeing  the  rent  is  reserved  out  of  and  for  the  whole  land,  it  is 
reason  that  when  part  is  evicted  by  an  elder  title,  that  the  donee  or 
lessee  should  not  be  charged  with  the  whole  rent,  but  that  it 
should  be  apportioned  rateably  according  to  the  value  of  the  land,  as 
Littleton  here  says.  If  a  man  grant  a  rent  charge  out  of  two  acres, 
and  after  the  grantee  recovers  one  of  the  acre&  against  the  grantor  by 
a  title  paramount,  the  whole  rent  shall  issue  out  of  the  other  acre :' 
but  if  the  recovery  be  by  a  faint  title  by  covin,  then  the  rent  is 
extinct  for  the  whole,  because  he  claims  under  the  grantor.  If  a  man 
infeoflfs  B.  of  one  acre  in  fee  upon  condition,  and  B.  being  seised  of 
another  acre  in  fee  grants  a  rent  out  of  both  acres  to  the  feoffor, 
who  enters  into  the  one  acre  for  condition  broken,  the  whole  rent  shall 
issue  out  of  the  other  acre ;  because  his  title  is  paramount  the  grant. 
But  if  a  man  makes  a  lease  of  Black  Acre  and  White  Acre,  reserv- 
ing two  shillings  rent,  upon  condition  that  if  the  lessee  does  such 
an  act  8cc.  that  then  he  shall  have  the  fee  in  Black  Acre,  and  the 
lessee  performs  the  condition,  albeit  now  by  relation  he  has  the  fee- 
simple  ab  initio,  yet  shall  the  rent  be  apportioned,  for  that  the  re- 
rersion  of  one  acre  whereunto  the  rent  was  incident  is  gone  from 
the  lessor ;  and  so  note  a  diversity  between  a  rent  in  gross  and  a  rent 
incident  to  a  reversion,  concerning  the  apportionment  thereof.  And 
yet  in  some  cases  a  rent  charge  shall  not  be  wholly  extinct,  where 
the  grantee  claims  from  and  under  the  grantor.  As  if  B.  makes  a 
lease  of  one  acre  for  life  to  A.  and  A.  is  seised  of  another  acre  in  fee, 
and  A.  grants  a  rent  charge  to  B.  out  of  both  acres,  and  commits 
waste  in  the  acre  which  he  holds  for  Ufe,  and  B.  recovers  in  waste ; 
the  whole  rent  is  not  extinct,  but  shall  be  apportioned  ;  and  yet  B. 
claims  the  one  acre  under  A.  And  so  it  is  if  A.  had  made  a  feoff- 
ment in  fee,  and  B.  had  entered  for  the  forfeiture,  the  rent  is  to  be 
apportioned  and  is  not  wholly  extinct :  and  the  reason  hereof  is, 
for  that  it  is  a  maxim  of  law,  that  no  man  shall  take  advantage  of 
his  own  wrong,  and  therefore  seeing  the  waste  and  forfeiture  were 
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committed  by  the  act  and  wrong  of  the  lessee,  he  shall  not  take  ad- 
vantage thereof  to  extinguish  the  whole  rent :  and  the  whole  rent 
cannot  issue  out  of  the  other  acre  only,  because  the  lessor  has  the 
one  acre  under  the  estate  of  the  lessee,  and  therefore  it  shall  be 
apportioned. 

Comsum.apptfr-       A.  has  common  of  pasture  saum  nombre  in  twenty  acres  of  land, 

tjw^tof,  on    j^j^j  ^jj  Qf  those  acres  descend  to  A.  [in  fee-smple] :  the  common 

rftoUtoowntr    saufis  ftombre  is  entire  and  uncertain  and  cannot  be  apportioned 

n^al       ^^^  ^^^^^  remain.     But  if  it  had  been  a  common  certain  (as  for  ten 

beasts),  in  that  case  the  common  should  be  apportioned.    And  so 

it  is  of  common  of  estovers,  of  turbary,  of  piscary  &c.     And  yet 

in  none  of  these  cases,  the  descent,  which  is  an  act  of  law,  shall 

work  any  wrong  to  the  terre-tenani ;  for  he  shall  have  that  which 

belongs  to  him,  for  the  act  in  law  shall  woik  no  wrong. 

HiriottBrine  Because  that  such  services  are  not  yearly. services  tfc,^  This  is 
^g^^h^bt^d^i  ^'^^  ^^^*  ^^^  ^^^  unica,  as  it  appears  by  that  which  has  been  said. 
purchase  rfpart  jf  there  be  lord  and  tenant  by  fealty  and  heriot  service,  and  the 

of  land;  contra  .  . 

of  heriot  cut-     lord  purchase  part  of  the  land,  the  heriot  service  is  extinct,  (and  yet  it 


tom. 


ri49  &1  ^^  '^^  annual,  but  to  be  paid  at  the  death  of  the  tenant)  because  it  is 
entire  and  valuable.  But  where  our  author  speaks  of  services,  it  is 
implied  that  a  heriot  custom,  though  it  be  entire,  valuable,  and 
not  annual,  yet  by  the  purchase  of  part  it  shall  not  be  extinficuislied* 

Entire  unicet  On  the  Other  pail,  when  the  tenure  is  by  an  entire,  service,  and 
t«l!in^i!?/ien.  *^®  tenant  aliens  part  of  the  tenancy,  in  what  cases  the  rent  shall 
ation  in  parceh.  fee  multiphcd,  (that  is)  where  the  feoffor  and  the  alienee  shall  pay 

the  entire  rent  severally,  (for  r^:ularly  it  holds,  that  qtus  in  partes 
dnidi  nequeunt  solida  i  singuKs  pnestantur)  and  where  not,  you  may 
read  at  large  in  my  Reports.     [6  Co.  1.  8  Co.  104]. 

Apportionment  And  by  this  (Sfc.)  is  also  implied,  that  the  apportionment  shall 
"oi^^nlr^an.  ^^^  ^  according  to  the  quantity  of  the  land,  but  according  to  the 
^^^y*  quality  or  value  thereof,  as  by  that  which  has  been  said  appears. 


^' 
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Section  224. 

Al80,  if  a  man  has  a  rent  charge^  and  his  father  purchases  parcel  If  partd«- 
of  the  tenements  charged  in  fee,  and  dies,  and  this  parcel  descends  of  rent-charve, 
to  his  son  who  has  the  rent   charge,  now  this  charge  shall  be  ^g^^JJ^'j^t 
apportioned  accordina  to  the  value  of  the  land,  as  is  aforesaid  of  but  lame  may 

ri^  '^  ;    ,      ,      ,  ,         -  »     ./    be  apportioned. 

rent  service ;  because  such  portum  of  the  land  purchased  by  the 
father  comes  not  to  the  son  by  his  own  act,  but  by  descent  and  by 
course  of  law. 

And  80  it  is  if  the  tenant  gives  to  the  father  of  the  grantee  part  Soifrtntdt" 
of  the  land  in  tail,  and  this  descends  to  the  grantee,  the  rent  shall  be  ^tf^JS^^TkMd, 
apportioned  ;  hence  by  act  of  law  a  rent  charge  may  be  suspended 
for  one  part,  and  be  in  esse  for  another.    And  so  it  is^  if  the  father 
dies,  after  whose  death  the  rent  descends  to  the  son,  the  rent  shall  be 
apportioned ;  and  so  it  is  if  the  grantee  grant  the  rent  to  the  tenant 
of  the  land  and  to  a  stranger,  the  rent  is  extinct  but  for  a  moiety. 
If  a  man  has  issue  two  daughters,  and  grants  a  rent  charge  out  of      [150a] 
his  land  to  one  of  them,  and  dies,  [whereby  the  land  charged  with  the 
rent  descends  to  the  two  daughters  in  coparcenary],  the  rent  shall  be 
apportioned  [as  to  the  daughter  to  whom  the  rent  is  not  granted] ; 
and  if  the  grantee  [of  the  rent]  enfeoffs  another  of  her  part  of  the 
land,  yet  the  moiety  of  the  rent  remains  issuing  out  of  her  sister's 
part,  because  the  part  of  the  grantee  in  the  land  by  the  descent 
was  discharged  of  the  rent. 

But  in  all  these  cases  where  the  rent  charge  is  apportioned  Writofanmuty 
by  act  in  law,  yet  the  writ  of  annuity  fails ;  for  if  the  grantee  tum»2i^'*^ 
should  bring  a  writ  of  annuity,  he  must  ground  it  upon  the 
grant  by  deed,  and  then  must  he,  as  it  hath  been  said,  bring  it  for 
the  whole.  Also  in  respect  of  the  realty  the  rent  is  apportioned. 
But  the  personalty  is  indivisible,  and  by  act  in  law  shall  not  be 
divided. 

If  execution  be  sued  of  body  and  lands  upon  a  statute  merchant  statute  avoid§d 
or  staple,  and  after  the  inheritance  of  part  of  those  lands  descends  ^„^^|^  ^ 
to  the  conusee,  all  the  execution  is  avoided ;  for  the  duty  is  per- 
sonal, and  cannot  be  divided  by  act  in  law. 

R  4 
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Recovery  on  Comes  not  to  the  son  by  his  own  actj  but  by  descent  and  by  course 

j^^or^Mcy,  9f  '^^^O     ^^  ^^   father  within  age   purchase  part  of  the  land 
ihtyartyuin     charged,  and  aliens  within  age  and  dies,  the  son  recovers  in  a  writ 

by  act  of  law,  ^  .      ,  ^  ,  .  ri         • 

not  by  his  own    of  dum  fuU  infra  atatem,  or  enters ;  in  this  case  the  act  of  law  is 

mixed  with  the  act  of  the  party,  and  -yet  the  rent  shall  be  appor- 
tioned ;  for  .after  the  recovery  or  entry  the  son  has  the  land  by  de- 
scent. So  it  is  in  case  the  son  recovers  part  of  the  land  upon  an 
alienation  by  his  father  dum  tion  fuit  compos  mentis^  the  rent  shall 
be  apportioned  for  the  cause  aforesaid. 

Dowreu  accept-  A  man  seised  of  lands  in  fee  takes  a  wife,  and  afterwards  makes 
mavlmclaim'  ^  feoffment  in  fee,  and  the  feoffee  grants  a  rent  charge  of  ten 
dower  andhave   pound  out  of  the  land  to  the  feoffor  and  his  wife  and  to  the  heirs 

an  apportion- 

mentoftherent.  of  the  husband,  the  husband  dies,  the  wife  recovers  the  moiety  of 

her  dower  by  custom ;  the  rent  charge  shall  be  apportioned,  and 
she  may  distrain  for  five  pounds,  which  is  the  moiety  of  the  rent. 
In  which  case  two  notable  things  are  to  be  observed.  Ist.  Albeit 
the  dower  be  by  relation  or  fiction  of  law  above  the  rent,  yet  when 
the  wife  recovers  her  dower,  she  shall  not  have  her  entire  rent  out 
of  the  residue ;  for  a  relation  of  fiction  of  law  shall  never  work 
wrong  or  charge  to  a  third  person,  but  in  fictione  juris  semper  est 
aquitas.  2d.  That  albeit  her  own  act  concurs  with  the  act  in 
law,  yet  tlie  rent  shall  be  apportioned. 


[ISlai]  Section  228. 

Rent  on  lease  Also,  if  a  mxiu  let  lands  to  another  for  term  of  life,  reserving 
s^k  on  lessor^s^  '^  ^^^  Certain  rent,  if  he  grant  the  rent  to  anotlier  by  his  deed, 
granting  away    saving  to  Mm  the  reversion  of  the  land  so  let,  inc.  such  rent  is 

reversion  re-  "^  ^  » 

serving  rent.  but  a  rent  sBck  ;  bccuuse  the  grantee  had  nothing  in  the  rever- 
sion of  the  land,  Jfc.  But  if  he  grant  the  reversion  of  the  land 
to  another  for  term  ofltfe,  and  the  tenant  attorn,  inc.  then  has 
the  grantee  the  rent  as  a  rent  service,  for  that  he  has  the  rever- 
sion for  term  of  life. 

Rent  posset  by  And  the  reason  hereof  is,  because  the  rent  is  incident  to  the 
sion,  but  not^*  reversion,  and  passes  by  a  grant  of  the  reversion  as  with  the  superior, 
cconvewo.        without  saying  cum  pert inentiis.     But  by  the  grant  of  the  rent  the 

reversion  does  not  pass. 
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Section  229.  f^^^a] 

And  80  it  is  to  be  intended,  that  if  a  man  give  lands  or  tener  ^*^- 
ments  in  tail  yielding  to  him  and  to  his  heirs  a  certain  rent,  or 
lets  land  for  term  of  life  rendering  a  certain  rent,  if  he  grant 
the  reversion  to  another,  &*c.  and  the  tenant  attorn,  all  the  rent 
and  service  pass  by  this  word  (reversion)  because  such  rent 
and  are  service  in  such  case  incident  to  the  reversion,  and  pass 
by  the  grant  of  the  reversion.  But  albeit  he  grants  the  rent 
to  another,  the  reversion  does  not  pass  by  such  grant. 


Section  231. 

A  LSD;  if  there  be  lord  mesne  and  tenant,  and  the  tenant  holds  of  Mesnaity  ei- 
the  mesne  by  the  service  of  five  shillings,  and  the  mesne  holds  f^^^^^^ui 
over  by  the  service  of  twelvepence,  if  the  lord  paranumnt  pur-  pttrc*»«ng 
chases  the  tenancy  in  fee,  then  the  service  of  the  mesnalty  is 
extinct;  because  when  the  lord  paramount  has  the  tenancy, 
he  holds  of  his  lord  next  paramount,  and  if  he  should  hold  this 
of  him  who  was  mesne,  then  he  should  hold  the  same  tenancy 
immediately  of  divers  lords  by  divers  services,  which  would  be    , 
inconvenient,  and  the  law  will  sooner  suffer  a  mischi^than  an 
inconvenience,  and  therefore  the  seigniory  of  the  mesnalty  is 
extinct. 

For  one  man  cannot  be  both  lord  and  tenant,  nor  can  one  and  Sam  pgnm 
the  same  land  be  immediately  holden  of  divers  lords.     So  if  the  inland  tenant, 
lord  release  to  the  tenant,  the  mesnalty  is  extinct.     For  whether      [1626] 
the  lord  purchase  the  tenancy,  or  the  tenant  the  seigniory,  the 
same  consequence  must  ensue. 


Section  232. 

But  inasmuch  as  the  tenant  holds  oftlie  mesne  by  five  shillings.  But  mesne 
and  the  mesne  holds  but  by  twelvepence,  so  that  he  has  more  in  o?'rent^T°" 

rent-Mck. 
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advantage  by  four  shillings  than  he  pays  to  his  lord,  he  shall 
have  the  said  four  shillings  as  a  rent  seek  yearly  of  the  lord  who 
purchased  the  tenancy. 

RetU'teck  taken  And  therefore  if  a  man  makes  a  lease  for  life  resenring  a  rent, 
M^rminei'  ^^  binds  himself  in  a  statute,  and  [the  conusee]  has  the  rent 
^^'jf-  extended  and  delivered  to  him,  he  shall  distrain  for  the  rent, 

becaase  he  comes  to  it  by  course  of  law.  But  if  a  rent  service  be 
made  a  rent  seek  by  the  grant  of  the  lord,  the  grantee  shall  not 
distrain  for  it«  for  that  the  distress  remains  with  the  fealty. 


Section  233. 

Remedy  for  Al80,  if  a  man  who  hos  a  rent  seek  be  once  seised  of  any  parcel 
re^  action,  Z^  ofthe  rent,  and  afterwards  the  tenant  will  not  pay  the  rent 
Mng  a^M-  MUnd,  this  is  his  remedy.  He  ought  to  go  by  himself  or  by 
*^*  otMers  to  the  lands  or  tenements  oni  of  which  the  rent  is  issuing, 

and  there  demand  the  arrears  qf  the  rent;  andtfthe tenant 
deny  [i.  e.  refuse]  to  pay  it,  this  denial  is  a  disseisin  qfthe  rent. 
Also,  if  the  tenant  be  not  then  ready  to  pay  it,  this  ie  a  denial, 
which  is  a  disseisin  of  the  rent.  Also,  if  the  tenant,  or  any 
other  man,  be  not  remaining  tcpon  the  lands  or  tenements  to  pay 
the  rent  when  he  demands  the  arrears,  this  is  a  denial  in  law 
and  a  disseisin  in  deed,  and  qf  such  disseisins  he  may  have  an 
assize  q/*  novel  disseudn  against  the  tenant  and  shall  recover 
the  seisin  of  the  rent,  and  the  arrears  with  damages,  and  the 
costs  of  his  writ  and  plea.  And  if  qfter  such  recovery  {and 
execution  had),  the  rent  be  again  denied  unto  him,  then  he  shall 
have  a  re-disseisin,  and  shall  recover  double  damages,  £rc. 


Demand  on  land      To  the  lands.']    For  a  demand  of  the  tenant  out  of  the  land  is  not 

when  tufftdent. 

sufficient ;  but  if  there  be  a  house  and  land,  a  demand  on  the  land 
is  sufficient ;  but  for  a  condition  broken,  it  ought  to  be  at  the 
house,  as  hath  been  said  before. 

Demand  rf con-      Arrear,]    This  word  arrear  is  to  be  observed,  for  it  is  not  neces- 

ditum  and  rent  xi.         i_  r   i  i 

distinguuhed,     sary  that  the  grantee  of  the  rent  should  demand  it  at  the  very  time 

[1636]      ^hen  it  becomes  due,  but  at  any  time  after  is  sufficient.     For 

this  is  not  like  a  demand  of  a  rent  upon  a  condition ;  because  that 
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is  penal  and  overthrows  the  whole  estate:  and  therefore  the  time  of 
demand  must  be  certain,  to  the  end  the  lessee,  donee,  or  feoffee  may 
be  there  to  pay  the  rent  But  a  demand  of  a  rent  seek  or  rent 
charge  is  but  a  formal  means  to  recover  that  which  is  due ;  and 
therefore  in  that  case  it  may  be  demanded  after  it  is  behind  at 
any  time,  whether  the  tenant  be  present  or  no,  for  remedies  for 
rights  are  ever  favourably  extended « 

This  is  a  denialin  law.]  For  wheresoever  there  is  a  lawful  de-  Demand  and 
mand  of  a  rent,  and  the  same  is  not  paid,  whether  the  tenant  be  ^^^[T^  ** 
present  or  absent,  yet  this  is  a  denial  in  law,  albeit  there  be  no 
words  of  denial.  It  appears  here,  that  the  demand  must  be  made 
upon  the  land,  and  albeit  the  tenant  nor  any  for  him  be  there,  yet 
must  the  grantee  demand  it,  because  without  a  demand  there  can 
be  no  denial  in  deed  or  in  law. 

Assize  of  novel  disseisin.']    It  is  called  assiza  nova  disseisina,  for  Nm)ddmri&m 
that  the  justices  of  eyre,  before  whom  these  assizes  were  taken  in  *    * 
their  proper  counties,  rode  their  circuits  from  seven  years  to  Auimfarmgri^ 
seven  years,  and  no  disseimn  before  the  eyre  if  it  were  not  com-  JjjJ^*^* 
plained  of  in  the  eyre  could  be  questioned  after  the  eyre;  and 
therefore  a  disseisin  committed  before  the  last  eyre  was  called  an 
ancient  disseisin,  and  a  disseisin  after  the  last  eyre  was  called  a 
new  disseisin,  or  nova  disseisina. 

And  shall  recover  seisin  of  the  rent]    But  if  the  land  out  of  which  Rimtdyfirrmu 
the  rent  issues  be  in  two  counties,  albeit  it  be  but  one  entire  rent,  ^^|[^^^^ 
yet  he  must  sue  two  writs  of  assize.    But  he  shall  have  these  seve-  '^^  V*  ^^ 

COUHtlM. 

ral  assizes  in  confimo  comitatiis,  and  in  either  county  shall  make  his  [154ii] 
plaint  of  the  whole  rent  by  the  statute  7  R.  2.  cap.  16.  But  for 
common  of  pasture,  of  turbary,  of  piscary,  of  estovers,  and  the  like 
in  one  county,  appendant  or  appurtenant  to  land  in  another  county, 
an  assize  m  confinio  comitate  lies  at  the  common  law ;  and  so  it 
is  of  a  nuisance  done  in  one  county  to  lands  lying  in  anodier  county, 
the  like  assize  lies  at  the  common  law.  And  albeit  the  counties 
do  not  adjoin,  but  there  be  twenty  counties  mean  between  them, 
yet  the  assise  in  confinio  comitates  lies,  and  the  justices  shall  sit  be- 
tween the  said  counties. 


Co.Uii.  1546. 15&a. 
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[1646] 


Section  234. 


means 


a  jury. 


ImmprwU 
tithti  ar€  now 
temporal  m- 
heritaneet* 

[169  a] 


Remedy  for 
subtraction* 


And  memorandum,  that  this  word  assize  is  nomen  equivocum  ; 
for  sometimes  it  is  taken  for  a  jury.  And  sometimes  for  the  whole 
writ  of  assize.  But  it  seems,  that  the  reason  why  such  writs  at 
the  beginning  were  called  assizes  was,  for  that  by  every  such  writ 
it  is  commanded  to  the  sJieriff,  quod  summoneat  twelve,  which  is 
as  much  to  say,. that  he  ought  to  summon  a  jury. 

[Note,  here  follows  in  Coke  a  long  4i88ertation  on  the  constitution 
of  juries  in  real  actions,  which  actions  being  now  rarely  used,  the 
subject  is  become  one  of  minor  importance.] 

As  to  tithes  and  other  ecclesiastical  duties,  which  came  to  the 
crown  by  the  statutes  of  27  H.  8.,  31  H,  8.,  37  H.  8.,  and  1  E.6., 
these  are  by  those  statutes  and  that  of  32  H.  8.  and  1  &  2  Ph. 
and  Mar.  now  become  temporal  inheritances  in  the  hands  of  lay- 
men, and  shall  be  accounted  [real]  assets  [for  payment  of  their 
debts],  and  husbands  shall  be  tenants  by  the  curtesy  and  wives 
endowed  of  them,  and  shall  have  other  incidents  belonging  to 
temporal  inheritances. 

Only  this  ecclesiastical  quality  they  have,  that  the  owner  or 
possessor  thereof  may  sue  for  the  subtraction  of  the  same  in 
the  ecclesiastical  court.  And  by  another  statute  [2  Ed.  6.  c.  13.] 
remedy  is  given  as  well  to  the  lay  person  as  to  the  ecclesiastical 
person  for  subtraction  of  all  manner  of  predial  tithes ;  and  he 
shall  recover  the  treble  value  if  they  are  not  justly  divided  or  set 
forth ;  and  albeit  the  treble  value  is  not  expressly  given  to  the 
proprietor  of  the  tithes,  yet  forasmuch  as  he  is  the  party  aggrieved,^ 
and  he  has  the  property  and  interest  in  the  tithes,  the  treble  value 
is  given  to  him;  and  whensoever  a  statute  gives  a  forfeiture 
or  penalty  against  him  who  wrongfully  detains  or  dispossesses 
another  of  his  duty  or  interest,  in  that  case  he  who  sustains 
the  wrong  shall  have  the  forfeiture  or  penalty,  and  shall  have 
an  action  therefore  upon  the  statute  at  the  common  law,  and  the 
king  shall  not  have  the  forfeiture  in  that  case.  But  if  the  pro- 
prietor will  sue  for  such  subtraction  of  tithes  in  the  ecclesiastical 
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courts  then  he  shall  recover  but  the  double  value  by  the  express 
words  of  the  act.  Hence  they  have  election  either  to  sue  for  the 
treble  value  at  the  common  law^  or  for  the  double  value  in  the 
ecclesiastical  courts  or  for  subtraction  of  tithes  there  also. 

Assize  of  mortd^anceUer,']    This  writ  a  man  may  have  after  the  AwMmanda, 
decease  of  his  immediate  ancestor ;  as  where  his  father,  mother^ 
brother,  sister,  uncle  or  aunt,  dies  seised  of  any  lands,  and  a 
stranger  abates  8cc. 


Section  235.  [1596] 

Also,  if  there  be  lord  and  tenant^  and  the  lord  grants  the  rent  of  Rent  and  aer 
his  tenant  by  deed  to  another,  saving  to  him  the  other  services,  b^maeck 
and  the  tenant    attorns,    that  is  a  rent    seek,    as  is  aforesaid,  ^^y™^^  ^ 

*^  penny  in  oani 

But  if  the  rent  be  denied  him  at  the  next  day  of  payment,  he  has  of  leinn. 
no  remedy ;  because  he  had  not  any  possession  thereof.  But  if 
the  tenant  when  he  attorns  to  the  grantee^  or  aftertoards,  will 
give  a  penny  or  a  halfpenny  to  the  grantee  in  name  of  seisin  of 
rent,  tJien  if  at  the  next  day  of  payment  the  rent  be  denied, 
he  shall  have  an  assize  of  novel  disseisin.  And  so  it  is  if  a 
man  grant  by  his  deed  a  yearly  rent  issuing  out  of  his  land  to 
another  £fc.,  if  the  grantor  then  or  after  pay  to  the  grantee  a 
penny,  or  a  halfpenny,  in  the  name  of  seisin  of  the  rent,  then,  if 
after  the  next  day  of  payment  the  rent  be  denied,  the  grantee  may 
have  an  assize,  or  else  not  i^c. 


Here  it  is  to  be  observed,  that  payment  of  any  money  in  name  Ptnfmmt  of 
of  seisin  of  the  rent,  before  any  rent  becomes  due,  is  a  good  seisin  5>wi  WttT 
of  the  rent  to  maintain  an  assize  when  it  is  due :  and  that  which  is  a^*<a'««tfm, 

which  only  r€ 

given  in  the  name  of  seisin  of  the  rent,  works  this  effect  to  give  oeiimfor  nn 
seisin,  and  yet  is  no  part  of  the  rent,  nor  shall  be  abated  out  of  the  ^'pigOal 
rent :  but  you  shall  read  more  hereof  hereafter.  Sect.  565.    The 
grant  and  delivery  of  the  deed  is  no  seisin  of  the  rent ;  but  only  a 
seisin  in  law,  which  is  not  sufficient  to  maintain  an  aissize  (ur  any 
other  real  action,  but  there  must  be  an  actual  seisin. 


Co.LUi.  160a.  1606.  161a. 
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Section  236. 


Remedy  for 
lent-ie^. 


Also,  of  rent  seek  a  man  may  have  an  assize  of  mort'dancester, 
or  a  writ  of  aye\  or  cosinage,  and  all  other  manner  of  actions  real 
as  of  any  other  rent. 


[1606] 


Section  237. 


Diueiiin  of 
rent  lervice. 


Also,  there  are  three  causes  of  disseisin  of  rent  service,  that  is  to 
say,  rescous,  replevin,  and  enclosure.  Rescous  is,  when  the  lord 
distrains  in  the  land  holden  of  him  for  his  rent  behind,  if  the 
distress  be  rescuifd  from  him,  or  if  the  lord  comes  upon  the  land 
to  distrain  and  the  tenant  or  another  man  will  not  suffer  him 
Sfc  Replevin  is,  when  the  lord  has  distrained,  and  replevin  is 
made  of  the  distress  by  writ  or  by  plaint.  Enclosure  is,  if  the 
lands  and  tenements  are  so  enclosed,  that  the  lord  may  not  come 
within  the  lands  and  tenements  to  distrain.  And  the  cause, 
why  such  things  are  disseisins  is  that  the  lord  is  thereby  dis- 
turbed of  the  means  by  which  he  may  come  to  his  rent,  t.  e.  of 
his  distress. 


Atrtanand 
current  retU 
dhtinguuhed. 


JRtteout  when 
jfutyitd. 

[161a] 


For  his  rent  behitid.']  Here  Littleton  decides  an  ancient  question 
in  our  books,  riz.  that  the  rent  must  be  behind :  for  if  no  rent  be 
behind  when  the  distress  is  taken,  how  can  the  rescous  amount  to 
a  disseisin  of  the  rent  when  none  is  due  ?  And  that  which  the 
tenant  may  do  when  there  is  no  rent  behind,  may  a  stranger  do,  if 
his  beasts  are  distrained.  So  if  the  tenant  tender  the  rent  to  the 
lord  when  he  is  to  take  the  distress,  if  notwithstanding  the  lord 
will  distrain,  the  tenant  may  make  rescous.  If  the  rent  of  the  lord 
is  behind,  and  the  lord  distrain  the  cattle  of  the  tenant  in  the  high 
way  within  his  fee,  the  tenant  may  make  rescous,  for  that  it  is 
forbidden  by  law  to  distrain  in  the  highway.  And  by  the  same 
reason  if  the  lord  will  distrain  averia  caruca,  where  there  is  a 
sufficient  distress  to  be  taken  besides,  or  if  the  lord  distrain  any 
thing  that  is  not  distrainable,  either  by  the  common  law  or  by  any 
statute,  the  tenant  may  make  rescous. 
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HotCf  there  is  a  rescous  in  deed  and  a  rescous  in  law.  Of  a  res-  fi«f0piii  %%  (at 
cous  in  deed  somewhat  has  already  been  spoken.  A  rescous  in  law 
is,  when  a  man  has  taken  a  distress^  and  the  cattle  distrained  as  he 
is  driving  of  them  to  the  pound  go  into  the  house  of  the  owner,  if 
he  that  took  the  distress  demand  them  of  the  owner^and  he  deliver 
them  not,  this  is  a  rescous  in  law,  and  so  of  the  like. 

If  the  lord  comes  to  distrain  cattle  which  he  sees  then  within  his  IftheUn^dii 
fee,  and  the  tenant  or  any  other,  to  prevent  the  lord  to  distrain,  drives  land,  tenant 
the  cattle  out  of  the  fee  of  the  lord  into  some  place  out  of  his  fee ;  ^^J***^^^ 
yet  may  the  lord  freshly  follow,  and  distrain  the  cattle,  and  the 
tenant  cannot  make  rescous,  albeit  the  place  wherein  the  distress 
is  taken  is  out  of  his  fee,  for  now  in  judgment  of  law  the  distress 
is  taken  within  his  fee,  and  so  shall  the  writ  of  rescous  suppose. 
But  if  the  lord  coming  to  distrain  had  no  view  of  the  cattle  within 
his  fee,  though  the  tenant  drive  them  off  purposely,  or  if  the  cattle 
of  themselves  after  the  view  go  out  of  the  fee,  or  if  the  tenant  after 
the  view  remove  them  for  any  other  cause  than  to  prevent  the  lord 
of  his  distress,  then  cannot  the  lord  distrain  them  out  of  his  fee, 
and  if  he  does  the  tenant  may  make  rescous. 

If  a  man  come  to  distrain  for  damage  feasant  sees  the  beasts  in  Dinreufor 
his  soil,  and  the  owner  chases  them  out  for  the  purpose  of  avoid-  j^!^i^^ml 
ing  the  distress,  the  owner  of  the  soil  cannot  distrain  them,  and  if 
he  does  the  owner  of  the  cattle  may  make  rescue ;  for  the  beasts 
must  be  damage  feasant  at  the  time  of  the  distress  ;  and  so  note  a 
diversity. 

And  so  it  is  of  an  enclosure,  or  where  the  lord  cannot  come  at  Diverting 
his  distress ;  for  he  that  disturbs  a  man  of  the  means  [whereby  he  ^^Jf^e 
may  obtain  his  rights]  disseises  him  of  the  thing  itself,  as  the  *"i^'* 
turning  of  the  stream  that  runs  to  a  mill  is  a  disseisin  of  the 
mill  itself.     So  it  is  if  a  man  be  prevented  from  manuring  his  land, 
this  is  a  disseisin  of  the  land  itself. 


Section  238.  [1616] 

And  there  ar^/our  causes  of  disseisin  of  a  rent  charge:  scil.  res-  DiMdrinof 

cous,  replevin,  inclosure,  and  denial;  for  denial  is  a  disseisin  of  a  'ent charges 
rent  charge,  as  is  said  before  of  a  rent  seck^ 
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DetatMr  wAen 
a  ditieiMin, 


To  which  you  may  add  a  fifths  viz.  resistance  to  a  distress  [which 
however  is  a  denial.]  Nota,  that  when  books  say  that  a  detainer  of 
a  rent  charge  or  seek  is  a  disseisin,  it  must  be  intended  upon  a  de- 
mand made. 


Rsteoui  by  one 
joint'  tenant 
makes  both  du- 
Mtiors. 


If  there  be  two  joint-tenants,  and  the  grantee  of  a  rent  charge 
distrains  for  the  rent,  and  one  of  them  makes  rescous,  they  are  both 
disseisors ;  for  a  distress  for  the  rent  is  a  demand  in  law,  and  then 
the  non-payment  is  a  denial  and  a  disseisin ;  but  he  that  made  the 
rescous  is  the  only  disseisor  with  force. 


Section  239. 


Disseisin  of       And  there  are  two  causes  of  disseisin  of  a  rent  seek ;  that  is  to  say, 

reat-seck.  j     •   r       j         i 

dental  and  enclosure. 


The  reason  wherefore  enclosure  is  a  disseisin  of  a  rent  seek,  is 
because  the  grantee  cannot  come  upon  the  land  to  demand  it.  . 


Section  240. 


Disseisin  of 
rent  by  forcible 

Srevention  of 
btress. 


And  it  seems,  that  there  is  another  cause  of  disseisin  of  all  the 
three  services  aforesaid ;  that  is  if  the  lord  is  going  to  the  land 
holden  of  him  to  distrain  for  the  rent  behind,  and  the  tenant  hear- 
ing this  encounters  with  him,  andforestals  him  in  the  way  hy  force 
and  arms,  or  menaces  him  in  such  form  that  he  dare  not  come  to 
the  land  to  distrain  for  fear  of  death  or  bodily  hurt,  this  is  a  dis- 
seisin, for  that  the  lord  is  disturbed  of  the  means  whereby  he  might 
come  to  his  rent.  And  so  it  is,  if  by  such  forestalling  or  menacing, 
he  who  has  a  rent  charge  or  rent  seek  is  forestalled,  or  dare  not 
come  to  the  land  to  ask  for  the  rent  behind,  2fc. 


Remedy  for 
rents  by  stat, 
32H.8.C.37. 


[162a] 


Now  has  Littleton  spoken  of  remedies  for  the  recoveiy  of  the 
arrearages  of  rents.  But  since  Littleton's  time  a  right  profitable 
statute,  in  the  32d  year  of  H.  8.,  has  been  made  for  the  recovery  of 
arrearages  of  rents  in  certain  cases  where  there  lay  no  remedy  at 
the  common  law,  and  it  gives  further  remedy  in  some  cases  where  at 
the  common  law  there  was  some  remedy  before,  which  statute  has 
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been  well  and  beneficially  expounded ;  and  hereupon  eight  things 
are  to  be  observed. 

Ist.  When  Littleton  wrote,  the  heirs,  executors,  or  administra-  Eiwi/eor** 
tors  of  a  man  seised  of  a  rent  service,  rent  charge,  rent  seek,  or  fee-  ^*^'*^yfi^^^'^*^ 
farm,  in  fee-simple  or  fee-tail,  had  no  remedy  for  the  arrearages 
incurred  in  the  life  of  the  owner  of  such  rents.     But  now  a  double 
remedy  is  given  to  the  executors  or  administrators  for  payment  of 
debts,  &c.  viz.  either  to  distrain  or  to  have  an  action  of  debt. 

2d.  That  the  preamble  of  the  statute  concerning  executors  or  Executon  rf 
administrators  of  tenant  for  life  is  to  be  intended  of  tenajit  pur  auter  [lu/uay, 
vie,  so  long  as  cestui  que  vie  hves,  who  are  also  helped  by  the  said  ^^^'^ 
double  remedy.     But  after  the  estate  for  life  determined,  his  exe- 
cutors or  administrators  might  have  had  an  action  of  debt  by  the 
common  law  ;  but  they  could  not  have  distrained,  which  now  they       [1624] 
may  do  by  force  of  this  statute ;  for  in  that  point  it  adds  another 
remedy  than  the  common  law  gave.    3d.  If  a  man  make  a  lease  for 
life  or  lives,  or  a  gift  in  tail,  reserving  a  rent,  this  is  a  rent  service 
within  this  statute. 


er- 


4th.  The  distress  is  the  more  plain  and  certain  remedy  than  the   Distrea^i 
action  of  debt;  for  the  action  of  debt  must  be  brought  against  debt,atdi^e^ 
those  who  took  the  profits  when  the  rent  became  behind,  or  against  |^^  ?*  made  by 
theii  executors  or  administrators ;  but  the  distress  may  be  taken 
upon  the  land  be  it  either  in  the  tenant's  own  hands  or  in  the 
hands  of  any  other  who  claims  by  or  from  him  (i.  e.  by  interpret- 
ation under  him)  as  by  purchase,  gift,  or  descent.  And  these  words, 
claiming  only  by  him  and  from  him,  are  to  be  understood  claiming 
only  from  or  under  him  by  purchase,  gift,  or  descent,  and  not  para-   Per  and  Vott 
mount  or  above  him  ;  as  the  lord  by  escheat  claims  not  under- the     "'*'^" 
tenant  by  purchase,  gift,  or  descent,  but  by  reason  of  his  seigniory, 
which  is  a  title  paramount. 

6tb.  If  there  be  lord  and  tenant  and  the  rent  is  behind,  and  the  Executon. 
lord  grant  away  his  seigniory,  and  dies,  the  executors  shall  have 
no  remedy  for  these  arrearages ;  because  the  grantor  himself  had 
no  remedy  for  them  when  he  died  in  respect  of  his  grant,  and  the 
statute  is  (in  like  manner  as  the  testator  might  or  ought  to  have 
done)  et  sic  de  similibus;  for  the  act  gives  no  remedy  when  the  tes- 
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tator  himself  has  dispensed  with  the  arrearages,  or  had  no  remedy 
when  he  died. 

Ei$cutor$,  6th.  If  the  tenant  makes  a  lease  for  life,  the  remainder  for  life, 

the  remainder  in  fee ;  the  tenant  for  life  pays  not  the  rent  due  to 
the  lord;  the  lord  dies;  the  tenant  for  life  dies:  the  executors  can- 
not distrain  upon  him  in  remainder^  because  he  claims  not  by  or 
from  the  tenant  for  life.  And  so  it  is  of  a  reversion  for  the  cause 
aforesaid.  But  if  a  man  grant  a  rent  charge  to  A.  for  the  life  of  B. 
and  lets  the  lands  to  C.  for  life,  the  remainder  to  D.  in  fee,  the  rent 
is  behind  by  divers  years,  B.  dies,  and  after  C.  dies  :  A.  may  dis- 
train D.  in  remainder  for  all  the  arrearages,  by  the  latter  branch  of 
the  statute  of  32  H.  8.  And  this  diversity  rises  upon  the  several 
pennings  of  the  former  branch  and  of  this  latter  clause,  which  gives 
the  lesser  estate  the  greater  remedy. 

Xomine  poeniD  7th.  For  the  arrearages  of  a  nomine  panie,  this  statute  gives  no 
bUt^arrllrt U-*  remedy.  For  such  arrearages  the  grantee  himself  may  have  an 
loiigtoexecw     action  of  debt,  and  consequently  his  executors  or  administrators 

may  have  such  an  action,  and  yet  the  nomine  pcsna  as  an  incident 

to  the  rent  shall  descend  to  the  heir. 

Of  hutband*s  8th.  A  feme  sole  is  seised  of  a  rent  in  fee,  &c.  which  is  behind 
7!n-tngcoler''*    and  unpaid ;  she  takes  husband;  the  rent  is  behind  again;  the 

wife  dies :  the  husband  by  the  common  law  should  not  have 
the  arrearages  due  before  the  marriage,  but  for  the  arrearages 
become  due  during  the  coverture  the  husband  might  have  an 
action  of  debt  by  the  common  law.  But  now  this  statute  by  a 
particular  clause  gives  the  husband  the  arrearages  due  before  mar- 
riage, and  the  said  double  remedy  for  the  same,  that  he  may  dis- 
train for  the  arrearages  accruing  during  the  coverture.  So  it  gives 
him  that  which  he  could  not  have  before,  and  further  remedy 
for  that  which  the  common  law  gave  him.  And  so  it  has  been  ad- 
judged. 


ture. 
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BOOK    III. 


CHAPTER  I.     Section  241.  [163^0 

OF    PARCENERS. 

Parceners  are  ofttvo  sorts;  to  wit,  parceners  according  to  the  Paroeaen. 
course  of  the  common  law,  and  parceners  according  to  the  custom. 
Parceners  after  the  course  of  the  common  lav:  are,  where  a  man  or 
woman,  seised  of  certain  lands  or  tenements  in  fee-simple  or  in 
tail,  has  no  issue  but  daughters,  and  dies,  and  the  tenements 
descend  to  the  daughters,  and  they  enter  into  the  lands  or  tene- 
ments so  descended  to  them,  then  they  are  called  parceners,  and  are 
but  one  heir  to  their  ancestor.  A  fid  they  are  called  parceners, 
because  by  the  writ,  which  is  called  breve  de  partitione  faciend&, 
the  law  will  constrain  them,  that  partition  shall  be  made  among 
them.  And  if  there  be  two  daughters  to  whom  the  land  descends, 
they  are  called  three  parceners ;  and  if  there  be  three  daughters, 
they  are  called  three  parceners  ;  and  four  daughters,  four  par^ 
ceners;  and  so  forth. 

Our  author  having  treated  in  his  two  former  books,  first  of  estates  Divition. 
and  second  of  tenures^  now  in  his  third  book  teaches  us  the  qua- 
lities of  these  estates,  which  he  divides,  Ist  into  absolute^  2dy  con- 
ditional. Under  absolute  estates  he  classes  coparcenery,  joint- 
tenancy,  and  tenancy  in  common.  Conditions  he  divides  into 
express  or  in  deed,  and  conditions  at  law.  Then  speaks  he  of  [163i'J 
descents,  whereby  the  entry  of  him  that  has  right  may  be  taken 
away.  And  next  to  that,  of  the  remedy  how  to  preserve  the  same, 
viz.  by  continual  claim.    Then  he  teaches  how  a  man,  having  a 
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defeasible  or  an  imperfect  estate,  may  perfect  and  establish  the 
same  by  three  means,  viz.  by  release,  by  confirmation,  and  attorn- 
ment, where  that  is  requisite.  Having  spoken  of  a  descent,  he 
then  speaks  of  a  discontinuance.  And  next  to  that,  he  teaches 
in  what  cases  the  same  may  be  avoided  by  remitter.  And  lastly,  he 
sets  forth  the  learning  of  warranties  (a  curious  and  cunning  kind 
of  learning  I  assure  you).  And  thus  have  you  an  account  of  the 
thirteen  seveml  chapters  of  his  third  book.  And  now  his  method 
being  understood,  let  us  hear  what  our  author  will  say  unto  us 
concerning  parceners. 


Partners  art 
but  one  heir» 


Parce7iers.^  Are  altogether  but  one  heir  to  one  person,  for  albeit 
they  have  moieties  in  the  lands,  yet  are  they  both  but  one  heir ; 
and  one  of  them  is  not  the  moiety  of  an  heir,  but  both  of  them  are 
but  unus  hares. 


Dncent  and 
purchase  dii' 
tinguiAed, 

Attainder* 


And  it  is  to  be  observed,  that  there  is  a  diversity  between  a 
descent,  which  is  an  act  of  the  law,  and  a  purchase,  which  is  an 
act  of  the  party.  For  if  a  man  be  seised  of  lands  in  fee,  and  has 
issue  two  daughters,  and  one  of  the  daughters  is  attainted  of  felony, 
and  the  father  dies,  both  daughters  being  alive ;  the  one  moiety 
shall  descend  to  the  one  daughter,  and  the  other  moiety  shall 
escheat.  But  if  a  man  make  a  lease  for  life,  the  remainder  to  the 
right  heirs  of  A.  being  dead,  who  has  issue  two  daughters,  whereof 
the  one  is  attainted  of  felony ;  in  this  case  some  have  said,  that  the 
remainder  is  not  good  for  a  moiety,  but  void  for  the  whole,  for  that 
both  the  daughters  should  have  been,  as  Littleton  says,  but  one 
heir. 


Complete  heir. 

[164a] 


And  when  the  right  heir  claims  by  purchase,  he  must  be  (say 
they)  a  complete  right  heir  in  judgment  of  law.  And  therefore  if 
lands  be  given  to  a  man  and  to  the  heirs  female  of  his  body,  and 
he  has  issue  a  son  and  a  daughter,  and  dies,  the  daughter  shall 
have  the  land  by  descent;  but  if  a  remainder  be  limited  to  the 
heirs  female  of  the  body  of  I.  S.  and  he  has  issue  a  son  and  a 
daughter,  his  daughter  shall  never  take  it  by  purchase,  for  that  she 
is  not  heir  female  of  the  body  of  I.  S.  because  he  has  a  son. 


Vniiy  of  estate.  And  as  they  are  but  one  heir,  and  yet  several  persons,  so  have 
they  one  entire  freehold  in  the  land  in  respect  of  strangers,  as  long 
as  it  remains  undivided.     But  between  themselves  to  many  pur- 
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poses  they  have  in  judgment  of  law  several  freeholds;  for  the  one 
of  them  may  enfeoff  the  other  of  her  part,  and  make  livery. 

And  this  coparcenery  is  not  severed  or  divided  in  law  by  the  death  De$cenu 
of  either  of  them ;  for  if  one  die,  her  part  shall  descend  to  her 
issue.  And  it  is  to  be  observed  that  herein  the  descent  is  sometimes 
in  stirpes,  viz.  to  stocks  or  roots ;  and  sometimes  in  capita,  to  heads. 
As  if  a  man  has  issue  two  daughters  and  dies,  this  descent  is  in 
capita,  viz.  that  each  shall  inherit  alike,  as  Littleton  here  says. 
But  if  a  man  has  issue  two  daughters,  and  the  eldest  daughter  has  [1646] 
issue  three  daughters,  and  the  youngest  one  daughter^  all  these 
four  shall  inherit,  but  the  daughter  of  the  youngest  shall  have  as 
much  as  the  three  daucrhters  of  the  eldest.  Also  if  a  man  has 
issue  two  daughters,  and  the  eldest  has  issue  divers  sons  and  divers 
daughters,  and  the  youngest  has  issue  divers  daughters,  the  eldest 
sou  of  the  eldest  daughter  only  shall  inherit ;  for  this  descent  is 
not  in  capita,  but  all  the  daughters  of  the  youngest  shall  inherit, 
and  the  eldest  son  is  coparcener  with  the  daughters  of  the  youngest, 
and  shall  have  one  moiety,  viz.  his  mother's  part ;  so  that  men 
descending  of  daughters  may  be  coparceners  as  well  as  women,  and 
in  this  last  case  the  descent  is  in  stirpes. 

Of  lands  or  tenements.^  It  is  to  be  considered  of  what  inheritances  SubdhUim. 
daughters  shall  be  coparceners,  and  how  and  in  what  manner  par- 
tition shall  be  made  between  them.     Wherein  it  is  to  be  observed, 
that  of  inheritances  some  are  entire  and  some  are  several ;  again, 
of  entire,  some  are  divisible,  and  some  are  indivisible. 

An  advowson  is  an  entire  inheritance  ;  and  yet  in  effect  the  same  Adv^wson. 
may  be  divided  between  coparceners,  for  they  may  divide  it  to  pre- 
sent by  turns. 

A  rent  charge  is  entire,  and  against  common  right ;  yet  may  it  Rent  charge. 
be  divided  between  coparceners,  and  by  act  in  law  the  tenant  of 
the  land  is  subject  to  several  distresses,  and  partition  may  be  made 
before  seisin  of  the  rent. 

Entire  inheritances  not  divisible  are  those  which  yield  an  uncer-  [166a] 

tain  profit,  as  estovers,  common,  corodies,  homage,  fealty,  piscary  Partition  of 

uncertain,  or  common  sans  nombre,  and  if  such  an  uncertain  inherit-  inherUane$s 

ance  descends  to  two  coparceners,  it  cannot  be  divided  between  ,^i^/,^ 
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them ;  but  then  it  may  be  demanded,  what  shall  become  of  these 
inheritances?  The  answer  is,  that  it  appears  in  our  books,  that 
regularly  the  eldest  shall  have  the  reasonable  estovers,  common, 
piscary,  corody  uncertain,  8cc.  and  the  rest  shall  have  a  contri- 
bution, that  is,  an  allowance  of  the  value  in  some  other  of  the 
inheritances,  and  so  of  the  like.  But  what  if  the  common  ancestor 
left  no  other  inheritance  to  give  any  thing  in  allowance,  what  con- 
tribution or  recompense  shall  the  younger  coparceners  have  ?  It  is 
answered,  that  if  the  estovers  or  piscary  or  common  be  uncertain, 
then  shall  one  coparcener  have  the  estovers,  piscary,  or  common,  &c. 
for  a  time,  and  the  other  for  the  like  time ;  as  the  one  for  one  year, 
and  the  other  for  another,  or  greater  or  less  time,  whereby  no  pre- 
judice can  grow  to  the  owner  of  the  soil.  Or  in  case  of  the  piscary, 
the  one  may  have  one  fish  and  the  other  the  second,  &c.  or  the  one 
may  have  the  first  draught,  and  the  other  the  second  draught,  8cc. 
And  if  it  be  of  a  park,  one  may  have  the  first  beast,  and  the  second 
the  second,  8cc.  And  if  of  a  mill,  one  may  have  the  mill  for  a  time, 
and  the  other  for  the  like  time;  or  the  one  one  toll-dish,  and  the 
other  the  second. 

Dignitin.  But  now  let  us  turn  our  eye  to  inheritances  of  honour  and  dignity. 

If  there  be  more  daughters  than  one,  the  eldest  shall  not  have  the 
dignity ;  but  the  king,  who  is  the  sovereign  of  honour,  may  for  the 
uncertainty  confer  the  dignity  upon  which  of  the  daughters  he 
pleases.  But  if  an  earl  who  has  this  dignity  to  him  and  his 
heirs  dies,  having  issue  one  daughter,  the  dignity  shall  descend  to 
the  daughter,  for  there  is  no  uncertainty,  being  only  one  daughter, 
and  the  dignity  shall  descend  unto  her  and  her  posterity,  as  well  as 
any  other  inheritance.  But  the  dignity  of  the  crown  of  England  is 
without  all  question  descendible  to  the  eldest  daughter  tlone,  and 
to  her  posterity,  and  so  has  it  been  declared  by  act  of  parliament. 
And  if  a  castle  that  is  used  for  the  necessary  defence  of  the  realm 
descend  to  two  or  more  coparceners,  it  shall  not  be  divided,  for  as 
one  says,  propter  jus  gladii  dividi  non  potest.  But  castles  of  habit- 
ation for  private  use,  that  are  not  for  the  necessary  defence  of  the 
realm,  ought  to  be  parted  between  coparceners  as  well  as  other 
houses ;  and  wives  may  thei*eof  be  endowed,  as  hath  been  said  in 
the  Chapter  of  Dower, 
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Section  242.  [1666] 

Also,  if  a  man  seised  of  tenements  in  fee-simple  or  in  fee-tail  dies  CollatenOi. 
without  issue  of  his  body  begotten,  and  tJie  tenements  descend  to  his 
sisters,  they  are  parceners,  as  is  aforesaid.  And  in  the  same 
manner,  where  he  has  no  sisters,  but  the  lands  descend  to  his  aunts, 
they  are  parceners,  b!c.  But  if  a  man  has  but  one  daughter,  she 
shall  not  be  called  parcener,  but  she  is  called  daughter  and 
heir,  b;c. 

Or  in  fee-tail.}  This  must  be  intended  of  an  estate  tail  made  to 
the  father  and  to  the  heirs  of  his  body ;  for  otherwise  if  the  estate 
tail  were  made  to  a  man  and  to  the  heirs  of  his  body,  his  sisters 
cannot  inherit.  And  not  only  daughters  shall  be  coparceners,  but 
sisters^  aunts^  great-aunts,  &c. 


Section  243. 

And  it  is  to  be  understood,  that  partition  may  be  made  in  divers  Partition. 
ways.  One  is,  when  they  agree  to  make  partition,  and  do  make 
partition  of  the  tenements  ;  as  if  there  be  two  parceners  to  divide 
between  them  the  tenements  in  two  parts,  each  part  by  itself 
in  severalty  and  of  equal  value  \  and  if  there  be  three  parceners, 
to  divide  the  tenements  in  three  parts  by  itself  in  severalty,  bic. 

By  this  section  it  is  to  he  understood ,  that  there  are  two  kinds  of  Equal  f>aTtitUm, 
partitions  between  coparceners;  the  one  in  deed  or  express,  and 
the  other  in  law  or  implicit  [implied].  Of  partitions  in  deed 
or  express,  some  are  voluntary,  whereof  Littleton  enumerates  four 
kinds;  and  one  compulsory,  that  is,  by  writ  of  partition.  If  co-  [I66<i] 
parceners  make  partition,  at  full  age  and  unmarried,  and  of  sane 
memory,  of  lands  in  fee-simple,  it  is  good  and  firm  for  ever,  albeit 
the  values  are  unequal ;  but  if  it  be  of  lands  entailed,  or  if  any  of 
the  parceners  are  of  non-sane  memory,  it  shall  bind  the  parties 
themselves,  but  not  their  issues  unless  it  be  equal ;  or  if  any  are 
covert,  it  shall  bind  the  husband,  but  not  the  wife  or  her  heirs ;  or 
if  any  are  within  age,  it  shall  not  bind  the  infant;  as  shall  be  said 
more  fully  hereafter. 

s  4 
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Section  244. 


By  ffiends. 


ANOTHER  partition  there  is,  viz.  to  choose,  by  agreement  between 
themselves,  certain  of  their  friends  to  make  partition  of  the  lantis 
or  tenements  inform  aforesaid.  And  in  this  case,  after  such  par- 
tition, the  eldest  daughter  shall  choose  first  one  of  the  parts  so 
divided,  which  she  will  have  for  her  part,  and  then  the  second 
daughter  next  after  her  another  part,  and  then  the  third  sister 
another  part  bic,  unless  it  is  otherwise  agreed  between  them.  For 
it  may  be  agreed  between  them,  that  one  shall  have  such  tenements, 
and  another  such  tenements  f^c.  without  any  primer  election. 


Agreement 
overrules  law. 


Here  by  this  (&c.)  is  implied  divers  rules  of  law  proving  the 
conclusion  of  Littleton  in  this  Sect.  viz.  modus  et  conveutio  vincuni 
legem.  Pacta  a  liquid  licit  urn  est,  quod  sine  pacio  nan  admit  titur. 
Quilibet  potest  renunciare  juri  pro  se  iutroducto:  but  with  this  limit- 
ation, that  these  rules  extend  not  to  any  thing  which  is  against  the 
common-wealth  or  common  right.  For  conveutio  privatorum  non 
potest  publico  juri  dcrogare. 


[166i] 


By  lot. 


Advo\c$on. 


Section  245. 

And  the  part  which  the  eldest  sister  has,  is  called  in  Latin  initia 
pars.  But  if  the  parceners  agree  that  the  eldest  sister  shall  mate 
partition  of  the  tenements  in  manner  aforesaid,  and  if  she  do  this, 
then  it  is  said  that  the  eldest  sister  shall  choose  her  part  last  after 
every  one  of  her  sisters  2fc. 

By  Fleta,  it  appears  that  inilia  pars  is  personal  to  the  eldest,  and 
that  this  prerogative  or  privilege  descends  not  to  her  issue,  but  the 
next  eldest  sister  shall  have  it.  And  here  is  a  diversity  to  be  ob- 
served between  this  case  of  a  partition  in  deed  by  the  act  of  the 
parties,  for  there  the  privilege  of  election  of  the  eldest  daughter 
shall  not  descend  to  her  issue  ;  but  where  the  law  gives  the  eldest 
any  privilege  without  her  act,  there  that  privilege  shall  descend. 
As  if  there  are  divers  coparceners  of  an  advowson,  and  they  cannot 
agree  to  present,  the  law  gives  the  first  presentment  to  the  eldest ; 
and  this  privilege  shall  descend  to  her  issue ;  nay  her  assignee  shall 
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have  it ;  and  so  shall  her  husband  who  is  tenant  by  the  curtesy 
have  it  also. 

Then  it  is  said  that  the  eldest  sister  shall  choose  last  8fc.'\  By  this 
and  the  Sec.  in  the  end  of  this  section  is  implied  that  the  rule  of 
law  is,  cujus  est  divisio,  atterius  est  electio.  And  the  reason  of  this 
law  is  for  the  avoiding  of  partiality. 


Section  246. 

Another  partition  or  allotment  is,  as  if  there  are  four  par-  Bybalk. 

ceners,  and  after  partition  of  the  lands  are  made,  every  part  of 

the  land  by  itself  is  toritten  in  a  little  scroll  and  is  covered  all  in 

wax  in  manner  of  a  little  ball,  so  that  none  may  see  the  scroll,  and 

then  the  four  balls  of  wax  are  put  into  a  hat  to  be  kept  in  the  hands 

of  an  indifferent  man,  and  then  the  eldest  daughter  shall  first  put 

her  hand  into  the   hat,  and  take  a  ball  of  wax  with  the  scroll      [167  a] 

within  the  same  ball  for  her  part,  and  then  the  second  sister  shall 

put  her  hand  into  the  hat  and  take  another,   the  third  sister  the 

third  ball,  and  the  fourth  sister  the  fourth  ball  89c.  and  in  this 

case  every  one  of  them  ought   to  stand  to  their  chance  and  allot- 

ment. 


Section  247. 

Also,  there  is  another  partition.  As  if  there  are  four  par-  By  writ. 
ceners,^  and  they  will  not  agree  to  a  partition  to  be  made  between 
them,  then  the  one  may  have  a  writ  q/*  partitione  facienda  against 
the  other  three,  or  two  of  them  may  have  a  writ  of  partitione 
facienda  against  the  other  two,  or  three  of  them  may  have  a  writ 
o/*  partitione  faciendd  against  the  fourth,  at  their  election. 

Here  follows  the  fourth   partition   in   deed.     Littleton  having  Reunion  on 
spoken  of  voluntary  partitions,  or  partitions  by  consent :  now  he  di$t'mgu%th§d 
speaks  of  a  partition  by  the  compulsory  means  of  law  where  no  ^^^avTfoT 
partition  can  be  had  by  consent.     Now  the  word  {tenet)  in  the  life  m  to  wit 
wnt  of  partition  always    implies  a  tenant    of  a  freehold.      And 
therefore  if  one  coparcener  makes  a  lease  for  years,  yet  a  writ  of 
partition  lies.     But  if  one  or  both  make  a  lease  for  life,  a  writ  of 
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partition  does  not  lie  between  them :  because  they  do  not  hold  the 
freehold  together,  and  the  writ  of  partition  must  be  against  the 
tenant  of  the  freehold.  If  one  coparcener  disseise  another,  during 
this  disseisin  a  writ  of  partition  does  not  lie  between  them;  for  that 
non  tenent  vmmul  et  pro  indivm. 


Moveable  par- 
titiom. 


[1676] 


But  there  are  other  partitions  in  deed  than  here  have  been  men- 
tioned. For  a  partition  made  between  two  coparceners,  that  the 
one  shall  have  and  occupy  the  land  from  Easter  until  the  first  of 
August  in  severalty  by  himself,  and  that  the  other  shall  have 
and  occupy  the  land  from  the  first  of  August  until  the  feast  of 
Easter  yearly  to  himself  and  their  heirs,  this  is  a  good  partition. 
Also,  if  two  coparceners  have  two  manors  by  descent,  and  they  make 
partition,  that  the  one  shall  have  the  one  manor  for  one  year  and 
the  other  the  other  manor  for  the  next  year,  and  so  alterttis  vicibus 
to  them  and  their  heirs,  this  is  a  good  partition.  The  same  law  is, 
if  the  partition  be  made  in  form  aforesaid  for  two  or  more  years, 
and  each  coparcener  has  an  estate  of  inheritance  and  no  chattel, 
albeit  they  have  the  occupation  alternis  vicibus  but  for  a  certain 
term  of  years. 


Severances ; 


If  one  coparcener  makes  a  feoffment  in  fee  of  her  part,  that  is  a 
severance  of  the  coparcenary,  and  several  [i.  e.  not  joint]  writs  of 
pracipe  shall  lie  against  the  other  coparcener  and  the  feoffee. 


JBv  curtesy, 
[sed  qu.] 


If  two  coparceners  are,  and  each  of  them  takes  husband  and 
has  issue,  and  the  wives  die,  the  coparcenary  is  divided,  and  here  is 
a  partition  in  law ;  [i.  e.  the  husbands  are  tenants  in  common.] 


Section  248. 


Judgment  on 
writ  of  par- 
tition. 


And  when  judgment  shall  be  given  upon  this  writ,  the  judgment 
shall  be  thus ;  that  partition  shall  be  made  between  the  parties, 
and  that  the  sheriff  in  his  proper  person  shall  go  to  the  lands  and 
tenements  i^c.  and  that  he  by  tlie  oath  of  twelve  lawful  men  of  his 
bailiwick  i^c.  shall  make  partition  between  the  parties,  €md  that 
one  part  of  the  lands  and  tenements  shall  be  assigned  to  the 
plaintiff,  or  to  one  of  the  plaintiffs,  and  another  part  to  another 
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parcener  kc,  not  making  mention  in  the  judgment  of  the  eldest 
sister  more  than  of  the  youngest. 

By  Littletou  it  appears,  that  the  forms  of  judgments,  pleas,  and  Final  and 
other  legal  proceedings,  do  conduce  much  to  the  right  understand-  ^^'^risg^ 
ing  of  the  law  and  of  the  reason  thereof;  as  here  Littleton  rightly 
collects  upon  the  form  of  the  judgment,  that  the  sheriff  shall 
deliver  to  them  such  parts  as  he  thinks  good,  and  that  the  eldest 
coparcener  shall  have  no  election  when  partition  is  made  by  the 
sheriff.  And  it  is  to  be  observed,  that  there  are  two  judgements  in 
a  writ  of  partition.  Of  the  former  Littleton  speaks  in  this  place. 
And  when  partition  is  made  by  the  oath  of  twelve  men,  and  assign- 
ment and  allotment  thereof,  and  so  returned  by  the  sheriff,  then 
the  latter  judgment  is,  ideo  consideratum  est,  qudd  partitio  pnedicta 
firma  ei  stabilis  in  perpetuum  teneatur,  and  this  is  the  principal 
judgment.  And  of  the  other,  before  this  is  given,  no  writ  of 
error  lies. 


Section  249.  [1684 

And  of  the  partition  which  the  sheriff  has  so  made,  he  shall  give  Same. 
notice  to  the  justices  under  his  seal,  and  the  seals  of  every  of  the 
twelve  kc.  And  so  in  this  case  you  may  see,  that  the  eldest  sister 
shall  not  have  the  first  election,  hut  the  sheriff  shall  assign  to  her 
her  part  which  she  shall  have  bic  And  it  may  he  that  the  sheriff 
will  assign  first  one  part  to  the  youngest  i^c.  and  last  to  the 
eldest  kc. 


Sectiox  250.  [169fl 

An  D  note,  that  partition  hy  agreement  between  parceners  may  he  rartiUoDs 
made  hy  law  between  them,  as  well  hy  parol  without  deed,  as  hy  ^i^^ll 

deed.  [eontrano 

Stat,  of  Fiat 

Here  it  appears,  that  not  only  lands  and  other  things  which 
pass  by  livery  without  deed,  but  things  also  that  lie  in  grant,  as 
rents^  commons,  advowsons  and  the  like,  which  cannot  pass  by  grant 
without  deed,  whether  they  are  in  one  county  or  in  several  coun- 
ties, may  be  parted  and  tiivided  by  parol  without  deed.     But  a 
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partition  between  joint  tenants  is  not  good  without  deed,  albeit  it 
be  of  lands,  for  they  are  compellable  to  make  partition  by  the 
statutes  of  31  H.  8.  c.  10.  and  32  H.8.  c.32.  and  they  must  pursue 
that  act  by  writ  de  partitione  facienda ;  and  a  partition  between  joint 
tenants  without  writ  remains  as  at  the  common  law,  which  could 
not  be  done  by  parol.  And  so  it  is,  and  for  the  same  reason,  of 
tenants  in  common.  But  if  there  be  two  tenants  in  common,  and 
they  make  partition  by  parol,  and  execute  the  same  in  severalty  by 
livery,  this  is  good  and  sufficient  in  law.  And  therefore  where 
the  books  say  that  joint  tenants  may  make  partition  without  deed, 
it  must  be  intended  of  [a  partition  by]  tenants  in  common  exe- 
cuted by  lively. 

Of  the  privity         Notc,  between  joint  tenants  there  is  a  twofold  privity,  viz.  in 
jeint*utat^      cstatc  and  in  possession:  between  tenants   in  common,  there  is 

privity  only  in  possession,  and  not  in  estate :  but  parceners  have 
a  threefold  privity,  viz.  in  estate,  in  person,  and  in  possession. 


Section  251. 

Owelty  of  par-  Also,  if  two  inessuages  descend  to  two  parceners,  and  tite  one 
messuage  is  worth  twenty  shillings  per  annum,  and  the  other  but 
ten  shillings  per  annum,  in  this  case  partition  may  be  made  between 
them  in  this  manner ;  to  wit,  the  one  parcener  to  have  the  one 
messuage,  and  the  other  parcener  the  other  messuage ;  and  she 
who  has  the  messuage  worth  twenty  shillings  per  annum  and  her 
heirs  shall  pay  a  yearly  rent  of  Jive  shillings  issuing  out  of  the 
same  messuage  to  the  other  parcener  and  to  her  heirs  for  ever, 
because  each  of  them  should  have  equality  in  value. 


Section  252. 

Of  the  owelty-  An  d  such  partition  made  by  parol  is  good  enough  ;  and  tliat  par- 
[^*"  **'  cener  who  shall  have  the  rent  and  his  heirs,  may  distrain  of 
common  right  for  the  rent  in  the  said  messuage  worth  twenty 
shillings,  if  the  rent  of  Jive  shillings  be  behind  at  any  time,  in 
whose  hands  soever  the  same  messuage  shall  come,  although  there 
never  were  any  writing  of  this  made  between  them  for  such 
a  rent. 
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Bi/  parol.]     Note,  here  a  rent  may  be  granted  for  owelty  of  par-  Partitum  and 
tition  without  deed,  even  as  a  rent  in  case  of  a  lease  for  years,  for  ^*^*^Xrf  ai«o 
life,  or  a  gift  in  tail,  may  be  reserved,  without  deed  ;  and  so  may  a  ^"«%  '^*' 
rent  be  assigned   to   a  woman   out  of  the  land,  whereof  she  is 
dowable  &c.  without  deed.     But  albeit  an  exchange  for  lands  in 
the  same  county  may  be  without  deed ;  yet  a  rent  granted  for 
equality  of  the  same  exchange  cannot  be  without  deed.     And  the 
cause  of  the  difference  is  apparent;  for  coparceners  are   in  by 
descent,  and  compellable  to  make  partition. 

Issuing  out  of' the  same  messuage  S^c.']     For  if  it  be  granted  out  of      [1696] 
other  lands  then  descended  to  the  coparceners,  there  must  be  a  ^*^i'?  ***"/  - 

*^  '  mtist  be  out  of 

deed.     But  if  the  rent  be  granted  generally  (out  of  no   land  in  ««»»« land*. 
certain)  for  owelty  of  partition,  pro  residuo  terrain  it  shall  be  in- 
tended out  of  the  property  of  her  who  grants  it. 

If  there  are  three  coparceners,  and  they  make  partition,  and  one  Owelty  rent  tv- 
of  them  grants  twenty  shillings  per  annum  out  of  her  part  to  her  g^m  ^^  coparee- 
two  sisters  and  their  heirs  for  equality  of  partition,  the  grantees  ^^^' 
are  not  joint  tenants  of  this  rent ;  but  the  rent  is  in  nature  of  co- 
parcenary, and  after  the  death  of  the  one  grantee  the  moiety  of  the 
rent  shall  descend  to  her  issue  in  course  of  coparcenary,  and  shall 
not  survive  to  the  other,  for  that  the  rent  comes  in  recompence  of 
the  land,  and  therefore  shall  ensue  the  nature  thereof;  and  if  the 
grant  had  been  made  to  the  two  of  a  rent  of  twenty  shillings, 
viz.  to  the  one  ten  shillings  and  to  the  other  ten  shillings,  yet  shall 
they  have  the  rent  in  course  of  coparcenary,  and  join  in  an  action 
for  the  same.  And  if  two  coparceners  by  deed  indented  alien  both 
their  parts  to  another  in  fee,  rendering  to  them  two  and  their  heirs 
a  rent  out  of  the  land,  they  are  not  joint  tenants  of  this  rent,  but 
they  shall  have  the  rent  in  course  of  coparcenary ;  because  their 
right  in  the  land,  out  of  which  the  rent  is  reserved,  was  in  co- 
parcenary. 

If  one  coparcener  be  married,  and  for  owelty  of  partition  the  Feme  covert. 
husband  and  wife  grant  a  rent  to  the  other  two  out  of  the  part  of 
the  ffime  covert,  this  partition  being  equal  shall  charge  the  part  of 
the  feme  covert  for  ever. 

Maif  distrain  of  common  right  Syc]     That  is,  in  this  case  the  law    Ditireu. 
gives  a  distress,  lest  the  grantee  should  be  without  remedy  for  that 
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which  upon  the  partition  she  has  given  a  valuable  recompense  for 
in  land  which  descended  &c. 


Section  253. 

Owelty-rent  is    1n  the  same  manner  it  is  of  all  manner  of  lands  and  tenements  bic. 
^'     where  such  rent  is  reserved  to  one  or  to  divers  parceners  upon  such 
partition  kc.     But  such  rent  is  not  rent  service,  but  a  rent  charge 
of  common  right  had  and  reserved  for  equality  of  partition. 

Lands  and  tenements  ^c]     Here  (&c.)  implies  a  caution,  viz.  that 
[170  a]       they  are  such  lands  and  tenements  out  of  which  a  rent  for  equality 
of  partition  may  be   granted,  whereof  sufficient  has   been  said 
before. 

Reurvation  u         Reserved  to  one.]     Here  reservation  is  taken  for  a  grant ;  and  if 
« gran .  ^^^  upon  a   partition  it  amounts  to  a  grant,  which   is   worthy 

the  observation. 


Section  254. 


Parcenary  only  And  note,  that  none  are  called  parceners  by  the  common  law  but 

bv  descent* 

females  or  the  heirs  of  females  who  come  to  lands  or  tenements 
by  descent;  for  if  sisters  purchase  lands  or  tenements,  of  this  they 
are  called  joint-tenants,  and  not  parceners. 

This  needs  no  explanation. 


Section  255. 

Unequal  par-  Also,  if  two  parceners  of  land  in  fee-simple  make  partition 
onlyunfettered  i^l^^^  themselves,  and  the  part  of  the  one  values  more  than  the 
tenants  in  fee.    p^j.^  of  the  other,  if  they  were  at  the  time  of  the  partition  of  full 

age,  t.  e.  of  ttoenty-one  years,  then  the  partition  shall  always 
remain,  and  be  never  defeated.  But  if  the  tenements  {whereof  they 
make  partition)  are  to  them  in  fee-tail,  and  the  part  of  the  one 
is  better  in  yearly  value  than  the  part  of  the  other,  albeit  they  are 
concluded  during  their  lives  to  defeat  the  partition ;  yet  if  the  par- 
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cener  who  has  the  lesser  part  in  value,  has  issue  and  dies,  the 
issue  may  disagree  to  the  partition,  and  enter  and  occupy  in  coni' 
mon  tlie  other  part  which  was  allotted  to  her  aunt,  and  so  the 
other  may  enter  and  occupy  in  common  the  other  part  allotted  to 
her  sister  ^c.  as  if  no  partition  had  been  made. 

Then  the  partition  shall  always  remain  ^c]  Hereby  it  appears, 
that  the  inequality  of  value  shall  not  impeach  a  partition  made 
of  lands  in  fee-simple  between  coparceners  of  full  age,  no  more 
than  it  shall  do  in  case  of  an  exchange. 

o 

They  are  concluded  during  their  lives."]  This  unequal  partition 
does  so  conclude  the  parceners  themselves,  as  that  she  who  has  the 
unequal  part  shall  not  avoid  it  during  her  life. 

Concluded.]    This  word  is  derived  of  con  and  claudo,  and  in  this  Enappel  w§n 
sense  signifies  to  close  or  shut  up   her  mouth,  that  she  cannot  ^^^  J*^' 
speak  to  the  contrary. 

Husband  and  wife  tenants  in  special  tail  of  certain  lands  in  fee  [1706] 
have  issue  a  daughter;  the  wife  dies;  the  husband  by  a  second  wife 
has  issue  another  daughter ;  both  the  daughters  enter  (where  the 
eldest  is  only  inheritable)  and  make  partition,  the  eldest  daughter 
is  concluded  during  her  life  to  impeach  the  partition,  or  to  say  that 
the  youngest  is  not  heir,  and  yet  she  is  a  stranger  to  the  tail,  but 
in  respect  of  privity  in  their  persons  the  partition  shall  conclude, 
for  a  partition  between  mere  strangers  in  that  case  is  void,  but  the 
issue  of  the  eldest  may  avoid  this  partition  as  issue  in  tail. 

I.  S.  seised  of  lands  in  fee  has  issue  two  daughters,  Rose  and 
Anne,  bastard  eigne  and  mulier  puisne,  and  dies.  Rose  and  Anne 
enter  and  make  partition.  Anne  and  her  heirs  are  concluded 
for  ever. 


Section  256. 


Also,  if  two  parceners  of  lands  in  fee  take  husbands,  and  they  Unequal  ptrti- 
and  their  husbands  maJce  partition  between  them,  if  the  part  of  ^^  ^crt 
the  one  be  less  in  value  than  the  part  of  the  other,  during  the  lives 
of  their  husbands  the  partition  shall  stand  in  its  force.     But  albeit 
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it  shall  stand  during  the  lives  of  their  husbands,  yet  after  the 
death  of  the  husbatid,  the  woman  who  has  the  lesser  part  may 
enter  into  her  sister's  part  as  is  aforesaid,  and  shall  defeat  the 
partition. 

They  and  their  husbands,']  Here  it  appears,  that  the  wife  mu8t  be 
party  to  the  partition,  and  so  are  the  books  to  be  intended  that 
speak  of  this  matter. 

And  shall  defeat  the  partition.']     Note,  the  partition  shall  not  be 

defeated  for  the  surplusage  only  to  make  the  partition  ei|ual,  but 

here  it  appears  that  it  shall  be  avoided  for  the  whole.     But  of  this 

Partitions  void    moro  shall  be  said  hereafter  in  this  chapter,  Section  264.     And 

atul  voidable,  ...  ,  ^.  ^.  ..  -i, 

though  the  partition  be  unequal,  yet  is  not  the  partition  void,  but 
voidable  ;  for  if  after  the  decease  of  the  husband,  the  wife  enters 
into  the  unequal  part  and  agrees  thereunto,  this  shall  bind,  and 
[171a]  therefore  Littleton  used  the  word  (defeat),  which  proves  it  to  be 
voidable. 


Section  257. 

But  equal  par-  BuT  if  the  partition  made  between  them  were  thus,  that  each  part 
fime  covert.       ^^  ^^^  ^^'^  <if  ^'^^  allotment  made  was  of  equal  yearly  value,  tlien 
it  cannot  afterwards  be  defeated  in  such  cases. 

At  the  time  of  the  allotment,]  Hereby  it  appears  that  if  the  parts 
at  the  time  of  the  partition  be  of  equal  yearly  value,  neither  the 
wives  nor  their  heirs  shall  ever  avoid  the  same ;  and  the  reason 
hereof  is,  for  that  the  husbands  and  wives  were  compellable  by  law 
to  make  partition,  and  that  which  they  are  compellable  to  do  in  this 
case  by  law,  they  may  do  by  agreement  without  process  of  law. 
If  the  annual  value  of  the  land  be  equal  at  the  time  of  the  parti- 
tion, and  after  become  unequal  by  any  matter  subsequent,  as  by 
surrounding,  ill  husbandry,  or  such  like,  yet  the  partition  remains 
So  does  parti-  good.  But  if  the  partition  be  made  by  force  of  the  king's  writ, 
uon  by  wnt.      ^^^  judgment  thereof  given,  it  shall  bind  the  fC^me  coverts  for  ever, 

albeit  the  parts  be  not  of  equal  value ;  because  it  is  made  by  the 
sheriff  by  the  oath  of  twelve  men  by  authority  of  law ;  and  the 
judgment  is,  that  partition  shall  remain  firm  and  stable  for  ever,  as 
hath  been  said. 
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Section  268. 

Also,  iflwo  coparceners  he,  and  the  youngest  being  within  the  age  Inftinu. 
€ff  twenty -one  years,  partition  is  made  between  them,  so  that  the  part 
which  is  allotted  to  the  youngest  is  of  less  value  than  the  part  of 
the  other,  in  this  case  the  youngest y  during  the  time  of  her  nonage, 
and  also  when  she  comes  to  full  age,  i.  e.  of  twenty -one  years,  may 
enter  into  the  part  allotted  to  her  sister,  and  shall  defeat  the  par^ 
tition.  But  let  such  parcener  take  heed  when  she  comes  to  her 
full 'age,  that  she  takes  not  to  her  own  use  all  the  prof  ts  of  the 
lands  and  tenements  which  were  allotted  unto  her ;  for  then  she 
agrees  to  the  partition  at  such  age ;  in  which  case  the  partition 
shall  stand  and  remain  in  force.  But  peradventure  she  may  take 
the  profits  of  the  moiety,  leaving  the  profits  of  the  other  moiety  to 
her  sister. 

As  before  in  the  case  of  fdme  covert,  so  it  is  in  the  case  of  the  Void  and  void- 
infant ;  for  if  the  partition  be  equal  at  the  time  of  allotment,  it  .uiift^.*"" 
shall  bind  him  for  ever,  because  he  is  compellable  by  law  to  make 
partition,  and  he  shall  not  have  his  2Lge  in  2t,partitionefaciendd:      [1716] 
and  though  the  partition  be  unequal,  and  the  infant  has  the  lesser 
part,  yet  is  not  the  partition  void  but  voidable  by  his  entry ;  for  if 
he  take  the  whole  profits  of  the  unequal  part  after  his  full  age,  the 
partition  is  made  good  for  ever.      And  therefore  Littleton  here 
gives  him  a  caveat,  that  in  that  case  he  take  not  the  whole  profits 
of  his  unequal  part.     But  a  partition  made  by  the  king's  writ  de 
partitume  faciendd  by  the  sheriff  by  the  oath  of  twelve  men,  and 
judgment  thereupon  given,  shall  bind  the  infant,  though  his  part 
be  unequal^  causd  qud  suprd. 


Section  259. 

And  it  is  to  he  understood,  that  when  it  is  said,  that  males  orfe-  of  the  disa- 
males  be  of  full  age,  this  shall  be  intended  of  the  age  of  twenty-one  ^ili^ofi°^»n^ 
years ;  for  if  before  such  age  any  deed  or  feoffment,  grant,  release, 
confirmation,  obligation,  or  other  writing,  be  made  by  any  of  them 
tuc.  or  if  any  within  such  age  be  bailiff  or  receiver  to  any  man  Jrc. 
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all  serve  for  nothing,  and  may  be  avoided.     Also  a  man  before  the 
said  age  shall  not  be  sworn  in  an  inquest  Src. 

The  law  has  so  provided  for  the  safety  of  an  infant's  estate,  that 
before  the  age  of  twenty  one  years  neither  a  man  nor  woman  can 
bind  themselves  by  any  d^ed,  or  alien  any  land,  goods,  or  chattels. 

•^g^  ^f  twenty  one  years.']  Before  this  age  a  man  or  woman  is 
[172  a]  called  an  infant.  An  infant  may  bind  himself  to  pay  for  his  neces- 
sary meat,  drink,  apparel,  necessary  physic,  and  such  other  neces- 
saries, and  likewise  for  his  good  teaching  or  instruction  whereby 
be  may  profit  himself  afterwards :  but  if  he  bind  himself  in  an  obli- 
gation or  other  writing  with  a  penalty  for  the  payment  of  any  of 
these,  that  obligation  shall  not  bind  him.  Also  other  things  of 
necessity  shall  bind  him,  as  a  presentation  to  a  benefice,  for  otherwise 
the  lapse  shall  incur  against  him.  Also  if  an  infant  be  an  executor 
upon  payment  of  the  debt  due  to  the  testator,  he  may  make  an 
acquittance  ;  but  in  that  case  a  release  without  payment  is  void : 
and  generally  whatsoever  an  infant  is  bound  to  do  by  law,  the  same 
shall  bind  him  albeit  fie  does  it  without  suit  of  law.  But  one  under 
the  age  of  twenty-one  years  shall  not  be  charged  in  an  account ; 
because,  by  intendment  of  law,  before  his  full  age  he  has  not  skill 
or  ability  [to  perform  any  office  or]  to  raise  or  make  any  improve- 
ment or  profit. 


[1726]  Section  260. 

PartitioQwhen  ALSO,  if  lands  or  tenements  be  given. to  a  man  in  taU,  who  haih  a$ 
in  tail  descend  much  land  infee-simple,  and  has  issue  two  daughters  and  dies,  and 
tersTand^one'  ^^  ^^^  daughters  make  partition  between  them,  so  that  the  land  in 
talws  the  fee  fee-simple  is  allotted  to  the  younger  daughter  in  allowance  for  the 
the  tail.  lands  and  tenements  in  tail  allotted  to  the  elder  daughter,  if,  after 

such  partition  made,  the  younger  daughter  aliens  her  land  in 
fee-simple  to  another  in  fee,  and  has  issue  a  son  or  daughter  and 
dies,  the  issue  may  enter  into  the  lands  in  tail  and  hold  and  occupy 
them  in  purparty  with  her  aunt.  And  this  is  for  two  causes. 
One  is,  for  that  the  issue  can  liave  no  remedy  for  the  land  sold  by 
the  mother,  because  the  land  was  to  her  in  fee-simple ;  and  inas- 
much as  she  is  one  of  ttte  heirs  in  tail,  and  has  no  reeompencefor 
that  which  belongs  to  her  of  the  lands  in  taU,  it  is  reason  that  she 
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have  her  portion  of  the  lands  entailed^  especially  as  such  partition 
does  not  make  any  discontinuance. 

The  land  in  fee-simpie  is  allotted  to  the  younger  daughter,]  It  is 
first  to  be  observed  upon  this  whole  case,  that  the  fee-simple  land 
is  allotted  to  the  youngest  daughter,  and  the  land  entailed  to  the 
eldest  This  partition  primd  facie  is  good ;  and  herein  the  parti- 
tion differs  from  exchange  where  the  estates  must  be  equal. 

But  yet  this  partition  by  matter  subsequent  may  become  void-  Such  partition 
able  (as  Littleton  here  puts  the  case).  The  eldest  coparcener  has  J^^'  ^^ 
by  the  partition  and  the  matter  subsequent  barred  herself  of  her 
right  in  the  feensimple  lands,  insomuch  that  when  the  youngest  sister 
aliens  the  feensimple  lands  and  dies,  and  her  issue  enters  into  half 
the  lands  entailed,  yet  shall  not  the  eldest  enter  into  half  of  the 
lands  in  fee-simple  upon  the  alienee;  for  by  the  alienation,  the 
privity  of  estate  is  destroyed. 

I%e  younger  daughter  aliens  Iter  land  in  fee-simple  ftc]    The  same  Remrsian  tm 
law  it  is,  if  the  youngest  daughter  had  made  a  gift  in  tail,  for  cypher, 
the  reversion  expectant  upon  an  estate  tail  is  of  no  accotlnt  in  law,      [173  a] 
for  that  it  may  be  cut  off  by  the  tenant  in  tail.     Otherwise  it  is  of 
an  estate  for  life  or  years.     If  in  this  case  the  youngest  daughter 
alien  part  of  the  land  in  fee-simple,  and  dies,  so  as  full  recompense 
for  the  land  entailed  descends  not  to  her  issue,  she  may  waive  the 
taking  of  any  profits  thereof  and  enter  into  the  land  entailed ;  for 
the  issue  in  tail  shall  never  be  barred  without  a  full  recompense, 
though  there  be  a  warranty  in  deed  or  in  law  descended.     If  on 
the  other  side  the  eldest  coparcener  alien  the  land  entailed  and 
dies,  her  issue  shall  have  a  formedon  alone  for  the  whole  land 
entailed ;  for  so  long  as  the  partition  continued  in  force  she  is  only 
inheritable  to  the  whole  land  entailed. 

Such  partition  does  not  make  any  discontinuance.]     And  the  reason  Partition  mah 
thereof  is,  for  that  it  passes  not  by  livery  of  seisin,  but  the  parti-  "^    ^** 
tion  is  in  truth  less  than  a  grant,  for  it  makes  no  degree,  but  each 
coparcener  is  in  by  descent  from  the  common  ancestor. 
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Section  261. 

Further  reason   ANOTHER  reason  is,  that  it  shall  be  accounted  the  folly  of  the 

eldest  sister,  that  she  would  suffer  or  agree  to  such  partition, 

where  she  might  if  she  would  have  had  the  moiety  of  the  land  in 

fee-simple  and  a  moiety  of  lands  entailed  for  her  part,  and  so  to  he 

sure  without  loss, 

Furthir  rwofi.  A  moicty  of  lands  entailed,']  For  if  a  writ  of  partition  had  been 
brought,  the  eldest  should  not  have  been  compelled  to  take  the 
whole  estate  in  tail,  for  the  prejudice  that  might  after  ensue, 
but  might  have  challenged  one  moiety  of  the  lands  in  tail,  and 
another  moiety  of  the  lands  in  fee-simple,  and  this  she  might  do 
ex  provisione  legis.  But  when  she  will  not  submit  to  the  policy 
and  provision  of  the  law,  but  betakes  herself  to  her  own  policy  and 
provision,  there  the  law  will  not  aid  her,  as  here  by  Littleton  it 

Johuun.  manifestly  appears  ;  and  so  it  is  in  the  other  case.     As  if  a  man  be 

^  *^'  seised  of  three  manors  of  equal  value  in  fee,  and  takes  vnfe,  and 

charges  one  of  the  manors  with  a  rent  charge,  and  dies,  she  may 
by  the  provision  of  the  law  take  a  third  part  of  all  the  manors 
and  hold  them  discharged ;  but  if  she  will  accept  the  entire  manor 
charged,  it  is  holden  that  she  shall  hold  it  charged. 

^*^f^z^  .        A  partition  of  lands  entailed  between  parceners,  if  it  be  equal  at 

Mfutf-  the  time  of  the  partition,  shall  bind  the  issue  in  tail  for  ever,  albeit 

^         ^      the  one  aliens  her  part.     But  here  it  may  be  demanded,  that  seeing 

Littleton  says,  tliat  it  shall  be  taken  to  be  the  folly  of  the  eldest 

parcener  Sec.  what,   if  the   eldest  does   not  know  of  the   estate 

tail,  either  in  respect  of  the  antiquity  thereof,  or  for  want  of  having 

the  evidence,    or   for   any  other  cause,  what  folly    can  be  im- 

Every (mi pre-    puted  to  her?     The  answer  is  that  it  is  presumed  in  law,  that 

rfliisfighttu'^^  every  one  is  conusant  of  her  right  and  title  to  her  own  land; 

and  on  the  other  side  it  should  be  reckoned  great  folly  in  her  to 

be  ignorant  of  her  own  title.    And  therefore  the  reason  of  Littleton 

firmly  holds. 
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Section  262. 
Also,  if  a  man  be  seised  in  fee  of  an  acre  of  land  by  just  title,  and  Evidion  for 

.       .  .    -  .  /.  t  ,        .  defective  tide 

be  disseise  an  infant  within  age  of  another  acre,  and  has  issue  two  before  sale 
daughters,  and  dies  seised  of  both  acres,  the  infant  being  then  with-  tition*  ^' 
in  age,  and  the  daughters  enter  and  make  partition,  so  that  the  one 
acre  is  allotted  to  the  part  of  the  one  viz.  of  the  youngest  in  allow- 
ance of  the  other  acre  which  is  allotted  to  the  pur  party  of  the  other* 
if  afterward  the  infant  enter  into  the  acre  whereof  he  was  disseised 
upon  the  possession  of  the  parcener  who  has  the  same  acre,  then 
the  same  parcener  may  enter  into  ttie  other  acre  which  her  sister 
has,  and  hold  in  parcenary  with  her.  But  if  the  youngest  alien 
the  same  acre  to  another  in  fee  before  tJie  entry  of  the  infant,  and 
after  the  infant  enter  upon  the  possession  of  the  alienee,  then  she 
cannot  enter  into  the  other  acre ;  because,  by  her  alienation,  she  has 
altogether  prevented  herself  from  having  any  part  of  the  tenements 
as  parcener.  But  if  tlie  youngest  before  the  entry  of  the  infant 
make  a  lecue  of  this  for  term  of  years,  or  for  term  of  life,  or  in  fee- 
tail  saving  the  reversion  to  her,  and  after  the  infant  enters,  tliere 
peradventure  otherwise  it  is ;  because  she  has  not  disposed  of  all 
that  was  in  her,  but  has  reserved  the  reversion  and  the  fee  kc. 

Before  it  appears  that  when  the  privity  of  the  estate  is  destroyed  Prwky  noi  He- 
by  the  feoffment  of  one  coparcener,  that  upon  eviction  of  a  moiety  ]uim,  ^  ''*^ 
by  force  of  an  entail  against  the  other,  she  shall  not  enter  upon 
the  alienee.  But  in  the  case  that  Littleton  puts  here,  when  the 
privity  of  estate  remains,  and  the  part  of  the  one  is  evicted,  she 
shall  enter  and  hold  in  coparcenary  with  her  other  coparcener  ;  and 
so  it  is  in  the  case  of  an  exchange.  By  reason  of  the^c.  in  the  end 
of  this  Section  there  may  two  questions  be  justly  demanded. 

What  if  the  whole  estate  in  part  of  the  purparty  of  one  parcener  Partition. 
be  evicted  by  a  title  paramount ;   whether  is  the  whole  partition  f^L^^^ 
avoided,  for  Littleton  here  puts  the  case  that  the  whole  purparty  part  of  either 
of  the  one  is  defeated  ?     The  second  question  is,  whether  if  but 
part  of  the  estate  of  one  coparcener  be  evicted,  as  an  estate  in 
tail,  or  for  life,  leaving  a  revei'sion  in  the  coparcener,  whether  that 
shall  avoid  the  partition  in  the  whole  ?    To  the  first  it  is  answered; 
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that  if  the  whole  estate  in  part  of  the  purpaity  be  evicted,  that 
shall  avoid  the  partition  in  the  whole^  be  it  of  a  manor,  that  is  en- 
tire,  or  of  acres  of  ground,  or  the  like,  that  are  several ;  for  the  par- 
tition in  that  case  implies  for  this  purpose  both  a  warranty  and  a 
condition  in  law,  and  either  of  them  is  entire,  and  gives  an  entry 
[174  a]  in  this  case  into  the  whole.  And  so  has  it  been  lately  resolved, 
both  in  the  case  of  an  exchange  and  a  partition.  To  the  second, 
if  any  estate  of  freehold  be  evicted  from  the  coparcener  in  all  or 
part  of  her  purparty,  it  shall  be  avoided  in  the  whole.  As  if  A.  be 
seised  in  fee  of  one  acre  of  land  in  possession,  and  of  tlie  rever- 
sion of  another  expectant  upon  an  estate  for  life,  and  he  disseise 
the  lessee  for  life  who  makes  continual  claim ;  A.  dies  seised  of 
both  acres,  and  has  issue  two  daughters  ;  partition  is  made,  so  that 
the  one  acre  is  allotted  to  the  one,  and  the  other  acre  to  the  other ; 
the  lessee  enters :  the  partition  is  avoided  for  the  whole,  and  so 
likewise  has  it  been  lately  resolved. 


WarratUif  on 
partition  and 
exchange  dit' 
tinguished. 


Yet  there  is  a  diversity  between  the  warranty  upon  an  ex- 
change and  upon  a  partition.  For  upon  the  exchange  he  shall 
recover  a  full  reconipence  for  all  that  he  loses.  But  upon  the  par- 
tition she  shall  recover  but  the  moiety,  or  half  of  that  which  is 
lost,  to  the  end  that  the  loss  may  be  equal. 


Privity  of  par-        But  if*  the  i/oufigest  before  the  entry  of  the  infant  make  a  kate.'] 
l^edby^teate  "^^^  (upon  that  which  has  been  said)  needs  no  explanation.  Only 
^"^rrTA^i^r'    ^^^®  is  to  be  observed,  that,  albeit  it  is  in  the  power  of  tenant  in 
^         ^       tail  to  cut  off  the  reversion,  yet  if  the  infant  enter  before  it  be  cut 
off,  the  law  has  such  consideration  of  this  reversion,  that  she  who 
loses  it  shall  enter  into  her  sister's  part,  and  hold  with  her  in 
co-parcenary,  for  the  privity  between  them  was  not  wholly  de- 
stroyed. 


Section  263. 


Paitition  de-  Also,  if  there  be  three  or  four  coparceners,  iic.  who  make 
uWromehher  poTtitioH  between  them,  if  the  part  of  the  one  parcener  is  de- 
purparty.         feated  by  such  lawful  entry,  she  may  enter  and  occupy  the  other 

lands  with  all  the  other  parceners,  and  compel  them  to  make 
new  partition  between  them  of  the  other  lands,  ifc. 
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Between  them  of  the  other  lands,  ^c]  This  &c.  implies^  that  so 
it  is  between  the  surviving  parceners  and  the  heirs  of  the  other, 
or  between  the  heirs  of  parceners,  all  being  dead. 


Section  264. 

Al8o,  if  there  be  two  parceners,  and  the  one  takes  husband^  Uiubaadof  oi 
and  the  husband  and  wife  have  issue  between  them,  and  the  wife  ^StMUabie  tc 
dies,  and  the  husband  keeps  himself  in  as  tenant  by  the  curtesy,  ^^^^*  ^^^  ^® 

^     cuiDot  compo 

in  this  case  the  parcener  who  survives,  and  the  tenant  by  the  paititioD. 
curtesy  may  U)ell  make  partition  between  them,  ijc*  And  if  the 
tenant  by  the  curtesy  unll  not  agree  to  make  partition,  then  the 
parcener  who  survives  may  have  against  the  tenant  by  the 
curtesy  a  writ  de  partitione  faciend&,  &c.  and  compel  him  to 
make  partition.  But  if  tlie  tenant  by  the  curtesy  would  have 
partition  to  be  made  between  them,  and  the  parcener  who  sur- 
vives will  not  have  this,  then  the  tenant  by  the  curtesy  cannot 
have  any  remedy  to  have  partition,  S^c.  For  he  cannot  have  a 
writ  of  partitione  faciend&,  because  he  is  no  parcener.  For 
such  a  unit  lies  for  parceners  only.  And  so  you  may  see,  that 
a  writ  of  partitione  faciend&  lies  against  tenant  by  the  curtesy, 
and  yet  he  himself  cannot  have  the  like  writ. 

The  husband  keeps  hifnselfin  as  tenant  by  the  curtesy]     This  is  no  Hutbandand 
severance  of  the  state  in  coparcenary,  for  the  other  coparcener  and   *^^^  ,^ 
the  tenant  by  the  curtesy  shall  be  jointly  impleaded  ;  for  he  does  p^Totutru 
€ontinue  the  estate  of  coparcenary,  as  the  other  parcener  did. 

Against  the  tenatU  by  tlie  curtesy  a  writ  de  partitione  facienda,  Sfc.^  WrU  of  par- 
Here  by  the  8^c.  is  implied,  albeit  that  the  tenant  by  the  cur-  ***J2I[,|^,m,„j 
tesy  is  a  stranger  in  blood,  yet  the  writ  de  partitione  facienda  h^curttiji, 
clearly  lies  against  the  tenant  by  the  curtesy,  because  he  continues  wparetntr; 
the  estate  of  coparcenary.  If  there  be  two  coparceners,  and  one  L^'^^J 
aliens  in  fee,  they  are  tenants  in  common,  and  several  wiits  of 
pracipe  must  be  brought  against  them ;  and  yet  the  parcener  shall 
have  a  writ  of  partition  against  the  alienee  at  the  common  law, 
which  is  a  far  stronger  case  than  the  case  put  of  tenant  by  the 
curtesy. 

T  4 


or 


but  neither  rf  Such  Writ  Iks  for  parceners  only.']  Hereby  it  appears,  that  neither 
tuck  wit  at  the  tenant  by  the  curtesy,  nor  (much  less)  the  alienee  of  a  co- 
eommon  law.       parcener  shall  have  a  writ  o( partitione  facienda  at  the  common  law ; 

for  Littleton  says  here,  that  such  writ  lies  only  for  parceners,  but 
it  may  be  brought  by  a  parcener  against  strangers,  as  appears 
before. 

HuAand  in  If  three  coparccners  be,  and  the  eldest  purchases  the  part  of  the 

entuit^towru*  youngcst,  the  eldcst,  having  one  part  by  descent  and  the  other 
orpartttum.       jjy  purchase,  shall  have  a  writ  of  partition  at  the  common  law 

against  the  other  middle  sister,  el  sic  de  simitibus.  And  so  it  is  in 
a  far  stronger  case,  if  there  are  three  coparceners,  and  the  eldest 
takes  husband,  and  the  husband  purchases  the  part  of  the  youngest, 
the  husband  for  his  part  is  a  stranger  and  no  parcener,  and  yet 
he  and  his  wife  shall  have  a  writ  of  partition  against  the  middle 
sister  at  the  common  law,  because  he  is  seised  of  one  part  in  the 
right  of  his  wife  who  is  a  parcener. 

Andnmobiiaat.  To  have  partition,  i^c]  Here  by  this  S^c.  is  included  all  others 
tenantry  CUT'     that  are  strangers  in  blood,  whether  they  come  to  their  estates  by 

tety  and  alienee  .  . 

of  coparcener,  purchasc  or  by  act  in  law.  Since  Littleton  wrote,  by  the  statutes 
^^^^     "    ^     31 H.  8.  c.  1.  and  32  H.  8.  c.  32.  one  joint-tenant  or  tenant  in  conn 

mon  may  have  a  writ  of  partition  against  the  other ;  and  therefore 
at  this  day  the  alienee  of  one  parcener  may  have  a  writ  of  partition 
against  the  other  parcener,  because  they  are  tenants  in  commcm : 
and  the  like  had  been  attempted  in  former  parUaments,  but  pre- 
vailed not  until  these  latter  statutes.    The  tenant  by  the  curtesy 
[1756]       shall  have  a  writ  of  partition  upon  the  statute  of  32  H.  8.  c.  32.  for 
albeit  he  is  neither  joint-tenant  nor  tenant  in  common,  for  that  a 
pracipe  lies  against  the  parcener  and  tenant  by  the  curtesy,  as  hath 
been  said,  yet  he  is  in  equal  mischief  as  another  tenant  for  life.   If 
there  be  three  coparceners,  and  a  stranger  purchase  the  part  of  one 
of  them,  he  and  one  other  of  the  coparceners  shall  not  join  in  a 
writ  of  partition,  neither  by  the  common  law,  nor  by  force  of  the 
statute  ;  for  the  words  of  the  preamble  of  the  statute  are  (and  none 
of  them  by  the  law  does  or  may  know  their  several  parts,  S^c.  and  can- 
not by  the  laws  of  this  realm  make  partition  thereof,  without  other  of 
their  mutual  assents,  S^c.)    Now  in  this  case  one  of  the  plaintifis, 
viz«  the  parcener,  may  have  a  writ  of.  partition  al  the  common  law, 
and  the  other  parcener  being  a  purchaser  may  have  ii  by  4he  sta- 
tute ;  and  •therefore  they  shall  not  join  in  one  writ.  • 
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CHAPTER   II.     Section  266. 


PARCENBRS   BY   CUSTOM. 


Parcbners  by  tlie  custom  are,  where  a  man  seised  in  fee^  GaveUund. 
simple  or  in  fee-tail^  of  lands  or  tenements  which  are  of  the 
tenure  called  gavelkind  within  the  [county  of  Kent,  and  has 
issue  divers  sons  and  dies,  such  lands  or  tenements  shall  descend 
to  all  the  sons  by  the  custom,  and  they  shall  equally  inherit  and 
make  partition  by  the  custom,  as  females  shall  do,  and  a  writ  of 
partition  lies  in  this  case  as  between  females.  But  it  is  necessary 
in  the  declaration  to  make  mention  of  the  custom.  Also  such 
custom  is  in  other  places  of  England,  and  also  such  custom  is 
in  North  Wales,  £fc. 

But  it  is  necessary  in  the  declaration  to  make  mention  of  the  custom.'] 
That  iBy  the  custom  of  gavelkind  as  also  the  custom  of  Borough 
English  must  be  alleged  generally ;  for  the  law,  when  they  are  ge- 
nerally alleged,  takes  knowledge  of  all  their  special  rules  and  differ* 
ences,  which  is  not  the  case  with  other  customs. 

Parceners  by  the  custom,  ^c]     It  is  well  said,  *^  by  the  custom/'      [176a] 
for  sons  are  parceners  in  respect  of  the  custom  of  the  fee  or  in- 
heritance, and  not  in  respect  of  their  persons,  as  daughters  and 
sisters,  &c.  are. 


Section  266- 

Also,  there  is  another  partition  which  Is  of  another  nature  Fnnkmtrriage. 
and  of  another  form  than  any  of  the  partitions  aforesaid. 
As  if  a  man  seised  of  certain  lands  in  fee-simple  has  issue  two 
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PARCBNBRS    BY   CUSTOM. 


Liu.  s.  267. 


daughters,  and  the  eldest  is  married,  and  the  father  gives  part 
of  his  lands  to  the  husband  with  his  daughter  infranhnarriage, 
and  dies  seised  of  the  remnant,  which  remnant  is  of  a  greater 
yearly  value  than  the  lands  given  in  frankmarriage. 


Section  267. 


Hotchpot. 


In  this  case^  neither  the  husband,  nor  wife,  shall  have  any  thing 
for  their  purparty  of  the  said  remnant,  unless  they  will  put 
their  lands  given  in  frankmarriage  in  hotchpot  urith  the  rem- 
nant of  the  land  with  her  sister.  And  if  they  will  not  do  so, 
then  the  youngest  may  hold  and  occupy  the  same  remnant^  and 
take  the  profits  only  to  herself.  And  it  seems,  thai  this  word 
(hotchpot)  is  in  English  a  pudding  ;  for  in  this  pudding  is  not 
commonly  put  one  thing  alone,  but  one  thing  with  other  things 
together.  And  therefore  it  is  necessary  in  this  case  to  put  the 
lands  given  in  frankmarriage  with  the  other  lands  in  hotchpot, 
tf  the  husband  and  UTtfe  will  have  any  part  in  the  other  lands. 


Advanument. 


[1766] 


Cfutomof 
London, 


In  this  case  neither  the  husband,  nor  wife,  shall  have  any  thing  for 
their  purpart^,  S^c]  This  gift  in  frankmarriage  shall  primd  fade  be 
intended  a  sufficient  advancement ;  and  therefore  the  remnant  shall 
descend  to  the  other  coparcener,  only  with  this  provision  in  law 
taciti  annexed^  that  if  the  donees  will  put  the  land  into  hotchpot, 
then  she  shall  out  of  the  remnant  make  up  her  part  equal.  But 
the  donees  must  do  the  first  act^  and  in  the  mean  time  the  whole 
fee^simple  land  descends  to  the  other.  And  here  are  three  things 
(that  I  may  speak  once  for  all)  to  be  observed.  First,  that  in  this 
special  case,  where  there  are  two  daughters,  one  of  them  only  shall 
inherit  the  lands  in  fee-simple.  Secondly,  that  in  this  case  there 
lies  no  writ  of  partition ;  because  non  tenent  insimul  et  pro  indiviso. 
Thirdly,  if  the  parcener,  to  whom  the  land  in  fee-simple  descends, 
will  not  put  the  lands  in  hotchpot,  then  may  the  donees  enter  into 
the  fee-simple  lands,  and  hold  them  in  coparcenary  with  her. 

Note,  the  custom  of  London  is,  that  if  the  father  advance  any  of 
his  children  with  any  part  of  his  goods,  that  shall  bar  them  to  de- 
mand any  further  part,  unless  the  father  under  his  hand  or  in  his 
last  will  do  express  and  declare,  that  it  was  but  in  part  of  advance- 
ment, and  then  that  child  so  partly  advaaced  shall  put  his  part  in 
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hotchpot  with  the  executors  and  widow,  and  have  a  full  third  part 
of  the  whole,  accounting  that  which  was  formerly  given  him  as 
part  thereof; 


Section  268.  [177a] 

And  this  term  (hotchpot)  is  but  a  term  similitudinary,  and  is  Mode  of  par- 
as much  to  say,  that  the  lands  in  frankmarriage  and  the  other  jng  frmnfaMN 
lands  in  fee-simple  shall  be  put  together  ;  and  this  is  for  this  intent y  ^^^ 
to  know  the  value  of  all  the  lands,  i.  e.  of  the  lands  given  in 
frankmarriage,  and  of  the  remnant  which  were  not  given,  and 
then  partition  shall  be  made  in  form  following :  As,  put  the 
case  that  a  man  is  seised  of  thirty  acres  of  land  in  fee-simple^ 
every  acre  of  the  annual  value  of  twelve  pence,  and  that 
he  has  issue  two  daughters,  land  the  one  is  covert  baron,  and 
the  father  gives  ten  acres  of  the  thirty  acres  to  the  husband 
with  his  daughter  in  frankmarriage,  and  dies  seised  of  the  rem- 
nant,  then  the  other  sister  shall  enter  into  the  remnant,  viz.  into 
the  twenty  acres,  and  shall  occupy  them  to  her  own  use,  unless 
the  husband  and  wife  will  put  the  ten  acres  given  in  frank- 
marriage with  the  twenty  acres  into  hotchpot,  that  is  to  say  to- 
gether  ;  and  then  when  the  value  of  every  €u:re  is  known,  to  unt, 
what  every  acre  values  by  the  year,  and  it  is  assessed  or  agreed 
between  them,  that  every  acre  is  worth  by  the  year  twelve  pence, 
then  the  partition  shall  be  made  in  this  manner,  viz.  the  hus-  [177  6J 
band  and  wife  shall  have  besides  the  ten  acres  given  to  them  in 
frankmarriage  five  acres  in  severalty  of  the  twenty  acres,  and 
the  other  sister  shall  have  the  remnant,  i.  e.  fifteen  acres  of  the 
twenty  acres  for  her  purparty,  so  that  accounting  the  ten  acres 
which  the  baron  and  feme  have  by  the  gift  in  frankmarriage, 
and  the  other  five  acres  of  the  twenty  acres,  the  husband  and 
wife  have  as  much  in  yearly  value  as  the  other  sister. 

And  herewith  in  express  terms  agrees  Bracton,  Britton,  and 
Fleta,  and  all  the  books  abovesaid  and  many  others.  And  it  is 
worthy  observation,  that  after  this  putting  into  hotchpot  and  par- 
tition made,  the  lands  given  in  frankmarriage  are  become  as  the 
other  lands  which  descended  from  the  common  ancestor,  and  of 
these  lands  if  she  be  impleaded  she  shall  have  aid  of  the  other  par- 
ceners as  if  the  same  lands  had  descended.   So  the  coparcener  that 
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has  a  rent  granted  to  her  for  owelty  of  partition,  as  is  aforesaid, 
hath  the  rent  as  if  it  had  descended  to  her  from  the  common  an- 
cestor. 


Section  269. 
Frtnkmarriag*   And  SO  always  upon  suck  partition  the  lands  given  in  frank- 

Man  advance*  »  »    .     *    . 

ment.  mamage  remain  to  the  donees  and  to  their  heirs  according  to 

the  form  of  the  gift :  for  if  the  other  parcener  should  have  any 
of  that  which  is  given  in  frankmarriage,  of  this  would  ensue  an 
inconvenience  and  a  thing  against  reason,  which  the  law  will 
not  suffer.  And  the  reason  why  the  lands  given  in  frankmar- 
riage  shall  be  put  in  hotchpot  is  this.  When  a  man  gives  lands 
or  tenements  in  frankmarriage  with  his  daughter,  or  with  his 
other  cousin,  it  is  intended  by  the  law,  that  such  gift  made  by 
this  word  (frankmarriage)  is  an  advancement,  namely  that 
[178a]  ^^^  donor  and  his  heirs  shall  have  no  rent  nor  service  of  them, 
but  fealty,  until  the  fourth  degree  be  past.  And  for  this  cause 
the  law  is,  that  she  shall  have  nothing  of  the  other  lands  or  te- 
nements descended  to  the  other  parcener,  i^c.  unless  she  will 
put  the  lands  given  in  frankmarriage  into  hotchpot.  And  if 
she  will  not  put  the  lands  given  in  frankmarriage  into  hotchpot, 
then  she  shall  have  nothing  of  the  remnant,  because  it  shall  be 
intended  by  the  law,  that  she  is  sufficiently  advanced,  to  which 
advancement  she  agrees  and  holds  herself  content. 


Section  270. 

Right  of  hotch-  Thb  same  law  is  between  the  heirs  of  the  donees  in  frankmar- 
u?ue.**^°        ^*^fi^«>  «wd  the  other  parceners,  i^c.  if  the  donees  in  frank- 
marriage die  before  their  ancestor,  or  before  such  partition,  bic. 
as  to  put  in  hotchpot,  ^c. 

By  these  three  Sfc.  in  this  Section  is  implied,  that  if  either  the 
donees  die  before  the  ancestor,  or  survive  the  ancestor  and  die  be- 
fore such  partition,  or  if  the  donees  and  all  the  parceners  die 
before  such  partition,  upon  the  putting  into  hotchpot,  their  issues 


shall  have  the  same  benefit  to  put  the  lands  into  hotchpot:  for  that 
benefit  is  inheritable  and  descends  to  the  issues. 


Section  271. 

And  note,  that  gifts  in  frankmarriage  were  by  the  common  law  Frankmarriag« 
b^ore  the  statute  of  Westminster  second,  and  have  been  always  gtatWe^ 
eince  used  and  continued,  £fc. 

Continued,  £fc.]     By  this  ^c.  is  to  be  understood,  that  before  the 
statute  it  was  a  fee-simple,  and  since  the  statute  a  fee-tail.    So  that      [1786] 
it  is  true,  that  the  gifts  do  continue  (as  bur  author  here  says)  but 
not  the  estates ;  for  the  estate  is  changed,  as  at  large  appears  in  the  • 

chapter  of  Estates  Tail.  And  albeit  our  author  here  says,  that 
such  gifts  have  been  always  since  used  and  continued,  yet  now 
they  are  almost  grown  out  of  use,  and  serve  now  principally  for 
moot  cases  and  questions  in  law  that  thereupon  were  wont  to  rise. 


laroe 


Section  272. 

Also,  such  putting  in  hotchpot,  i^c.  is,  where  the  other  lands  or  Does  not  apply 
tenements  which  were  not  given  in  frankmarriage  descend  from  ^^^^'^^^ 
the  donors  in  frankmarriage  only ;  for  if  the  land  descend  ance»to«"» 
to  the  daughters  by  the  father  of  the  donor,  or  by  the  mother  of 
the  donor,  or  by  the  brother  of  the  donor  or  other  ancestor,  and 
not  by  the  donor,  kc,  there  it  is  otherwise;  for  in  such  case  she, 
to  whom  such  gift  in  frankmarriage  is  made,  shall  have  her  part, 
as  if  no  gift  in  frankmarriage  had  been  made,  because  that  she 
was  not  advanced  by  them,  kc,  but  by  another,  Sic. 


Section  273. 

Also,  if  a  mm  be  seised  of  thirty  acres  of  land,  every  acre  of  no  hotchpot 
eqwU  annual  value,  and  has  issue  two  daughters  as  aforesaid,  ^^^^ 
and  gives  fifteen  acres  hereof  to  the  husband  with  his  daughter  in  o(  equal  raiue, 
frankmarriage,  and  dies  seised  of  the  other  fifteen  acres,  in  this 


Oo.Liit.  178 i.  179a.  1796.      parcsners  by  custom.  Liti.s.374. 

case  tlie  otJier  sister  shall  have  the  ^f  teen  acres  so  descended  to  her 
alone,  and  the  husband  and  wife  shall  not  in  this  case  put  the 
fifteen  acres  given  to  them  in  frankmarriage  into  hotchpot ; 
because  the  tenements  given  in  frankmarriage  are  of  as  great  and 
good  yearly  value  as  the  other  lands  descended  kc.  For  if  the 
lands  given  in  frankmarriage  are  of  equal  or  of  more  yearly  value 
than  the  remnant,  in  vain  and  to  no  purpose  shall  such  tenements 
given  in  frankmarriage  be  put  in  hotchpot  ^c,  for  that  she  cannot 
have  any  of  the  other  lands  descended  ffc,  for  if  she  should  have 
any  parcel  of  the  lands  descended,  then  she  shall  have  more  in 
yearly  value  than  her  sister^  which  the  law  will  not  allow.  And 
as  H  is  spoken  in  the  cases  aforesaid  of  two  daughters  or  of  two 
parceners,  in  the  same  manner  it  is  in  the  like  case,  where  there 
are  more  sisters  or  more  parceners,  according  as  the  case  and 
matter  is  i^c. 

By  this  section  and  the  8^c.  herein  some  have  gathered,  that  the 
value  of  the  lands  shall  be  accounted  as  they  were  at  the  time  of 
[179a]       the  gift  in  frankmarriage.     But  it  is  clear,  that  the  value  shall  be 
ta^^l^     accounted  as  it  was  at  the  time  of  the  partition ;  for  if  the  donor 
cfpartititm.)      purchase  more  land  after  the  gift,  or  if  the  land  given  in  frank- 
marriage be  by  the  act  of  God  decayed  in  value,  or  if  the  remnant 
of  the  lands  in  fee-simple  be  improved  after  the  gift,  or  i  conversoj 
the  law  shall  adjudge  of  the  value  as  it  was  at  the  time  of  the  par- 
tition (unless  it  be  by  the  proper  act  or  default  of  the  parties),  as 
hath  been  said  before  in  the  former  Chapter.    And  some  have 
collected  upon  this  Section,  that  the  reversion  in  fee  of  the  lands 
given  in  frankmarriage  shall  only  descend  to  the  donee ;  for  other- 
wise the  other  sister  shall  have  more  benefit  than  the  donee,  which 
should  be  against  the  reason  of  our  author. 


[1796]  Section  274. 

or  tie  entailed.  And  it  is  to  be  understood,  that  lands  or  tenements  given  in 
frankmarriage  shall  not  be  put  in  hotchpot  but  only  where  lands 
descend  in  fee-simple  ;  for  of  lands  descended  in  fee-tail  partition 
shall  be  made,  as  if  no  such  gift  in  frankmarriage  had  been  made. 

For  of  lands  entailed,  the  donee  in  frankmarriage  shall  have  as 
much  part  as  the  other  coparcener,  because,  over  and  besides  the 
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land  given  in  frankmarriage,  the  issue  in  tail  claims  performamdoni, 
and  both  of  the  parceners  must  equally  inherit  by  force  of  the  gift, 
ei  voluntas  donatoris  &c.  observetur. 


Section  275. 

Also,  no  lands  shall  be  put  in  hotchpot  with  other  lands,  but  Hotchpot  ap- 
lands  given  infrankmarriage  only :  for  if  a  woman  have  any  other  fr^mamw. 
lands  or  tenements  by  any  other  gift  in  tail,  she  shall  never  put 
such  lands  so  given  in  hotchpot,  but  she  shall  have  her  purparty 
of  the  remnant  descended  i^c.  (videlicet)  as  much  as  the  other  par- 
c^ner  shall  have  of  the  same  remnant. 


Section  276. 

Also,  another  partition  may  be  made  between  parceners,  which  One  of  three 

varies  from  the  partitions  aforesaid.     As  if  there  are  three  par-  Uparttaby 

ceners,  and  tlie  youngest  will  have  partition,  and  the  other  two  J^'^rit'ihe*^ 

wUl  not,  but  will  hold  in  parcenary  that  which  to  them  belongs,  ^^ol«  co- . 

.....  parccnaiy  is 

without  partition,  in  this  case,  if  one  part  be  allotted  in  severalty  diisolved. 
to  the  youngest  sister  according  to  that  which  she  ought  to  have,  [lo^flj 
then  the  others  may  hold  the  remnant  in  parcenary,  and  occupy  in 
common  without  partition ;  if  they  will,  and  such  partition  is  good 
enough.  And  if  afterwards  the  eldest  or  middle  parcener  will 
make  partition  between  them  of  that  which  they  hold,  they  may 
well  do  this  when  they  please.  But  if  the  partition  be  made  by  force 
of  a  writ  o/' partitione  faciend^,  there  it  is  otherwise ;  for  there  it 
is  necessary  that  every  parcener  have  her  part  in  severalty  i^c. 

More  shall  be  said  of  parceners  in  the  Chapter  of  Joint  Tenants, 
and  also  in  the  Chapter  of  Tenants  in  Common. 

Here  it  is  to  be  observed,  that  this  partition  is  good  by  consent, 
for  consensus  tollit  errorem ;  but  if  it  be  by  the  king's  writ,  then 
every  parcener  must  have  his  part.  And  here  you  may  see  that 
modus  ei  conventio  vincunt  legem. 


Ca.LUt.  180a.  1806. 
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.  #.S77. 


CHAPTER  III.     Section  277. 


OF   JOINT-TENANTS. 


Joint-tenants.    JoiNT  TENANTS  are,  OS  if  a  man  he  seised  of  certain  lands  tn' 

tenements  i^c.  and  infeoffs  two,  three,  four,  or  more,  to  have  and 
to  hold  to  them  [and  their  heirs,  or  leased  to  th»m—per  Coke"]  for 
term  of  their  lives,  or  for  term  of  another's  life,  by  force  of  which 
feoffment  or  lease  they  are  seised,  these  are  joint-tenants. 


[1806] 


There  are  also  joint-tenants  by  other  conveyances  than  Littleton 
here  mentions,  as  by  fine^  recovery,  bargain  and  sale,  release,  con- 
firmation, See.  So  there  are  divers  other  limitations  tlian  Littleton 
here  speaks  of;  as  if  a  rent  charge  of  ten  pounds  be  granted  to 
A.  and  B.  to  have  and  to  hold  to  them  two,  viz.  to  A.  until  he  be 
married,  and  to  B.  until  he  be  advanced  to  a  benefice,  they  are 
joint-tenants  in  the  mean  time,  notwithstanding  the  several  limit- 
ations ;  and  if  A.  die  before  marriage,  the  rent  shall  survive,  but  if 
A.  had  married,  the  rent  should  have  ceased  for  a  moiety,  et  sic  i 
converso  on  the  other  side. 


Aliitt, 


Littleton  having  spoken  of  one  kind  of  tenants />ro  indiviso,  viz. 
of  parceners,  comes  now  to  another,  viz.  joint-tenants:  and  first,  of 
joint-tenants  of  freehold.  If  an  alien  and  a  subject  purchase  lands 
in  fee,  they  are  joint-tenants,  and  the  survivorship  shall  hold  place, 
sed  nullum  tempus  occurrit  regi,  upon  an  office  found. 


Sturviv9nkip, 


Joint-tenants.]  So  called,  because  the  lands  or  tenement,  &c. 
are  conveyed  to  them  jointly,  and  are  distinguished  from  sole  or 
several  tenants,  from  parceners,  and  from  tenants  in  common. 
And  these  joint-tenants  must  jointly  implead  and  jointly  be  im- 
pleaded by  others,  which  property  is  common  between  them  and 
coparceners;  but  joint-tenants  have  a  sole  quality  of  survivorship, 
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which  coparceners  have  not.  Littieton,  having  nov^  spoken  of  par- 
ceners and  of  joint-tenants  of  right,  next  speaks  of  joint-tenants  by 
wrong. 


Section  278. 

Also,  if  two  or  three  kc,  disseise  another  of  any  lands  or  tenements  By  disseUia. 
to  their  oum  use,  then  the  disseisors  are  joint-tenants.  But  if  they 
disseise  another  to  the  use  of  one  of  them,  then  tJiey  are  not  joint- 
tenants  ;  but  he  to  whose  use  the  disseisin  is  made  is  sole  tenant, 
a$id  the  others  have  nothing  in  the  tenancy,  but  are  called  coadju- 
tors to  the  disseisin  ^c. 

If  A.  disseise  one  to  the  use  of  B.  who  knows  not  of  it,  and  B. 
assent  to  it,  in  this  case  till  the  agreement,  A.  was  tenant  of  the 
land,  and  after  agreement  fi.  is  tenant  of  the  land,  but  both  of 
them  are  disseisoi's. 

A  man  disseises  tenant  for  life  to  the  use  of  him  in  reversion,  DimUin  bg 
and  afterwards  he  in  the  reversion  agrees  to  the  disseisin,  it  is  said     s^^^^^*^  • 
that  he  in  the  reversion  is  a  disseisor  in  fee,  for  by  the  disseisin 
made  by  the  stranger,  the  reversion  was  divested,  which  (say  they) 
cannot  be  revested  by  the  agreement  of  him  in  the  reversion,  for      [181a] 
that  makes  him  a  wrong  doer,  and  therefore  no  relation  of  an  estate 
by  wrong  can  help  him. 


Section  279. 

And  note,  that  disseisin  is  properly  where  a  man  enters  into  any  Disseisin,  whai 
lands  or  tenements  where  his  entry  is  not  conyeable,  and  ousts  him 
who  has  the  freehold  &c. 

This  description  of  a  disseisin  and  the  &x.  in  this  place  is  under- 
stood only  of  such  lands  and  tenements  whereunto  an  entry  may  be 
made,  and  not  of  rents,  commons,  8cc.  whereof  sufficient  has  been 
said  before  in  the  Chapter  of  Rents.  And  note  here,  that  entry  is 
not  a  disseisin,  unless  there  be  an  ouster  also  of  the  freehold.    And 

u 
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therefore  LitUeton  does  not  set  down  an  entry  only  but  an  ouster 
also,  as  an  entry  and  claim,  or  taking  of  profits,  &c. 

Now  as  there  are  joint-tenants  by  disseisin,  so  are  there  joint- 
tenants  by  abatement,  intrusion,  and  usurpation,  all  which  are 
included  in  the  latter  ^c. 


Section  280. 

Sar?ivonhip.      And  it  U  to  he  understood,  that  the  nature  of  joint-tenancy  is, 

that  he  who  survives  shall  have  the  entire  tenancy,  according 
to  such  estate  as  he  lias,  if  the  jointure  be  continued  ^c.  As  if 
three  joint'tenants  be  in  fee-simple,  and  one  has  issue  and  dies,  yet 
they  who  survive  shall  have  the  whole  tenements,  and  the  issue  shall 
have  nothing.  And  if  the  second  joint-tenant  has  issue  and  dies, 
yet  the  third  who  survives  shall  have  the  whole  tenements  to  him 
and  to  his  lieirsfor  ever.  But  otherwise  it  is  of  parceners ;  for  if 
three  parceners  be,  and  before  any  partition  made  the  one  has  issue 
and  dies,  that  which  to  him  belongs  shall  descend  to  his  issue. 
And  if  such  parcener  die  without  issue,  that  which  belongs  to  her 
shall  descend  to  Iter  co-heirs,  so  that  they  shall  have  this  by  descent, 
and  not  by  survivorship,  as  joint-tenants  shall  have  £fc. 

If  the  jointure  be  continued,  Sfc.']  Here  by  this  S^c.  many  points  of 
learning  are  to  be  observed.  As  that  it  is  proper  to  joint-tenants 
only  to  have  lands  by  survivorship ;  and  this  is  called  in  law jt/s 
accrescendi.  But  although  survivorship  be  proper  to  joint-tenants, 
[181 6]  yet  there  may  be  joint-tenants  though  there  be  not  equal  benefit  of 
survivor  on  both  sides.  As  if  a  man  lets  lands  to  A.  and  B.  during 
the  life  of  A.,  if  B.  dies,  A.  shall  have  all  by  the  survivor,  but  if 
A.  dies,  B.  shall  have  nothing. 


Whentrusuand  Two  or  more  may  have  a  trust  or  an  authority  committed  to  them 
jointly,  and  yet  it  shall  not  survive.  But  herein  are  divers  diversi- 
ties to  be  observed.  First,  there  is  a  diversity  between  a  naked 
trust  or  an  authority,  and  a  trust  or  authority  joined  to  an  estate 
^ower  to  execH'  or  interest.  Secondly,  there  is  a  diversity  between  authorities 
^*  ^^  *  created  by  the  party  for  private  causes,  and  an  authority  created  by 
law  for  execution  of  justice.     As  for  example,  if  a  man  devise  that 
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his  two  executors  shall  sell  his  land,  if  one  of  them  die,  the  survivor 
shall  not  sell  it ;  but  if  he  had  devised  his  lands  to  his  executors  to 
be  sold,  there  the  survivor  shall  sell  it ;  which  diversity  is  implied 
by  our  author,  for  he  says,  that  he  who  survives  shall  have  the 
entire  tenancy. 

If  a  man  make  a  letter  of  attorney  to  two  to  do  any  act,  if  one  of  Power  cf 
them  die,  the  survivor  shall  not  do  it.     If  a  charter  of  feoffment  be  *'"^''"*^* 
made,  and  a  letter  of  attorney  given  to  four  or  three  jointly  or 
severally  to  deliver  seisin,  two  of  them  cannot  make  livery ;  because 
it  is  neither  by  the  four  or  three  jointly,  nor  any  of  them  severally. 

And  dies.']  Note,  there  is  a  natural  death  and  a  civil  death,  and 
Littleton's  case  is  to  be  intended  of  both ;  and  therefore  if  two  joint- 
tenants  be,  and  one  of  them  enters  into  religion,  the  survivor  shall 
have  the  whole. 


Section  281. 

And  as  the  survivor  holds  pl<we  between  joint-tenants,  in  the  same  Survivonhip 
muxnner  it  holds  place  between  those  who  have  a  joint  estate  andpos-  chatt!^  real 
session  with  another  of  a  chattel,  real  or  personal.    As  if  a  lease  mU  personal. 
of  lands  or  tenements  be  made  to  many  for  term  of  years,  he  vAo 
survives  of  the  lessees  shall  have  the  tenements  to  him  alone  during 
the  term  by  force  of  the  same  lease.    And  if  a  horse  or  any  other      [182  a] 
chattel  personal  be  given  to  many,  he  who  survives  shall  have  the 
horse  alone. 


Section  282. 

In  the  same  manner  it  is  of  debts  and  duties,  t^c.  for  if  an  obli-  And  to  bonds 
gation  be  made  to  many  for  one  debt,  he  who  survives  shall  have  ***  covenants, 
the  whole  debt  or  duty.    And  so  it  is  of  other  covenants  and  con- 
tracts,  bic. 

Debts  and  duties,  ^c]    Here  by  force  of  this  ^.  an  exception  is  Except  athe- 
to  be  made  of  two  joint  merchants ;  for  the  wares,  merchandises,  cZnts!^^' 
debts,  or  duties  that  they  have  as  joint  merchants  or  partners,  shall 

u  2 
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s.2Ba. 


not  survive^  but  shall  go  to  the  executors  of  him  that  dies ;  and 
this  is  per  legem  mercatoriam,  which  (as  hath  been  said)  is  part 
of  the  laws  of  this  realm,  for  the  advancement  and  continuance  of 
commerce  and  trade,  which  is  pro  bono  publico ;  for  the  rule  is,  that 
jus  accrescendi  inter  mercatores  pro  beneficio  commercii  locum  nou 
hal)et. 


Section  283. 


Joint-tenants 
for  lives,  with 
several  inheri- 
tances in  tail 
as  tenants  in 
common* 


Also,  there  may  be  same  joint-tenants,  who  may  have  a  joint 
estate,  and  be  joint- tenants  for  term  of  their  lives,  and  yet  have 
several  inheritances.  As  if  lands  be  given  to  two  men  and  to  the 
heirs  of  their  two  bodies  begotten,  in  this  case  the  donees  have  a 
joint  estate  for  term  of  their  two  lives,  and  yet  they  have  several 
inheritances ;  for  if  one  of  the  donees  has  issue  and  dies,  the  other 
who  survives  shall  have  the  whole  by  survivorship  for  term  of  his 
life,  and  if  he  who  survives  has  also  issue  and  dies,  then  the  issue  of 
the  one  shall  have  the  one  moiety,  and  the  issue  of  the  other  shall 
have  the  other  moiety  of  the  land,  and  they  shall  hold  the  land 
between  them  in  common  ;  and  they  are  not  joint-tenants,  but  are 
tenants  in  common.  And  the  cause  why  such  donees  in  such  case 
have  a  joint  estate  for  term  of  their  lives  is,  for  that  at  the  begin- 
ning, the  lands  were  given  to  tliem  two,  which  tvords,  toithout  more 
saying,  make  a  joint  estate  to  them  for  term  of  their  lives.  For  if 
a  man  will  let  land  to  another  by  deed  or  without  deed,  not  making 
mention  what  estate  he  shall  have,  and  of  this  makes  livery  of 
seisin,  in  this  case  the  lessee  has  an  estate  for  term  of  his  life ;  and 
so,  inasmuch  as  the  lands  were  given  to  them,  they  have  a  joint 
estate  for  term  of  their  lives.  And  tlie  reason  why  they  shall  Iiave 
several  inheritances  is  this,  inasmuch  as  tliey  cannot  by  any  possi- 
bility have  an  heir  between  them  ingendered,  as  a  man  and  woman 
may  have,  i^c.  the  law  wills  that  their  estate  and  inheritance  be 
such  as  is  reasonable,  according  to  the  form  and  effect  of  the  words 
of  the  gift,  and  this  is  to  the  heirs  which  the  one  shall  beget  of  his 
body  by  any  of  his  wives,  and  to  the  heirs  which  the  other  shall  beget 
of  his  body  by  any  of  his  wives,  S^c.  so  that  it  behoves  by  necessity 
of  reason  that  they  have  several  inheritances.  And  in  this  case,  if 
the  issue  of  one  of  the  donees  after  the  death  of  the  donee  dies,  so 
that  he  has  no  issue  alive  of  his  body  begotten,  then  the  donor  or 
his  heir  may  enter  into  the  moiety  as  in  his  reversion  i^c.  although 
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the  other  donee  has  issue  alive  ftc.  And  the  reason  is,  forasmuch 
as  the  inlieritances  are  several  £fc.  the  reversion  of  them  in  law  is 
several  i^c.  and  tlie  survivor  of  the  issue  of  the  other  shall  hold  no 
place  to  have  the  whole. 

They  have  a  joint  estate  for  term  of  their  two  lives,  ^c]     Note,  shelUy'scate. 
albeit  they  have  several  inheritances  in  tail,  and  a  particular  estate 
for  their  lives,  yet  the  inheritance  does  not  execute  [that  is,  coalesce] 
80  as  to  break  the  joint-tenancy,  but  they  are  joint-tenants  for  life, 
and  tenants  in  common  of  the  inheritance  in  tail. 

As  a  man  and  woman  may  have,  ^c]  Here  a  divereity  is  implied,  ^*'*«»  ««>'«- 
when  the  estate  of  inheritance  is  limited  by  one  conveyance,  as  in  [i82i] 
this  case  it  is,  there  are  no  several  estates  to  drown  one  in  another. 
But  when  the  estates  are  divided  in  several  conveyances,  their  par- 
ticular estates  are  distinct  and  divided,  and  consequently  the  one 
drowns  the  other.  As  if  a  lease  be  made  to  two  men  for  term  of 
their  lives,  and  afterwards  the  lessor  grants  the  reversion  to  these 
two  and  to  the  heirs  of  their  two  bodies,  the  jointure  is  severed, 
and  they  are  tenants  in  common  in  possession.  But  it  is  further 
implied  in  the  case  put  by  Littleton,  that  there  is  no  division 
between  the  estate  for  lives  and  the  several  inheritances;  [i.  e.  that 
although  there  is  no  consolidation  of  the  two  estates  to  break  the 
joint-tenancy  and  survivorship,  yet  the  estates  are  not  several  and 
distinct,  for  the  issue  must  take  by  descent  and  not  by  purchase ;] 
nor  can  they  convey  away  the  inheritances  after  their  decease, 
[reserving  to  themselves  the  estates  for  life],  for  the  estates  are 
divided  only  in  supposition  and  consideration  of  law,  and  to  some 
purposes  the  inheritance  is  said  to  be  executed,  as  shall  be  said 
hereafter. 

If  a  man  make  a  lease  for  life,  and  afterwards  grants  the  rever- 
sion to  the  tenant  for  life  and  a  stranger  and  to  their  heirs,  they 
are  not  joint-tenants  of  the  reversion,  but  the  reversion  is  by  act  of 
law  executed  for  the  one  moiety  in  the  tenant  for  life  [in  fee],  and 
for  the  other  moiety  he  holds  it  still  for  life,  with  reversion  of  that 
moiety  to  the  [other]  grantee  [in  fee]. 

And  so  it  is,  if  a  man  makes  a  lease  to  two  for  their  lives,  and 
afterwards  grants  the  reversion  to  one  of  them  in  fee,  the  jointure 
is  severed,  and  the  reversion  is  executed  for  the  one  moiety,  and 

u  3 
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for  the  other  moiety  there  is  tenant  for  life  with  reversion  to  the 
grantee. 

If  lessee  for  life  grants  his  estate  to  him  in  the  reversion  and  to 
a  stranger,  the  jointure  is  severed  and  the  reversion  executed  for 
one  moiety  by  the  act  of  law. 


A  life. 


If  a  man  makes  a  lease  for  life  and  grants  the  reversion  to  two  in 
fee^  the  lessee  grants  his  estate  to  one  of  them,  they  are  not  joint- 


Si  C.fe§. 

B.  I  BJifeo/A.  tenants  of  the  reversion ;  for  there  is  an  execution  of  the  estate  for 

fee    C./ee.  . 

r  18301       ^^^  ^^^  moiety,  and  an  estate  for  life  with  reversion  to  the  other  in 
the  other  moiety. 

To  tKo women  Here  Littleton  has  well  resolved  a  doubt;  for  of  ancient  time  it 
^heir  bodim?  ^^®  been  said,  that  when  lands  have  been  given  to  two  women  and 
Ourtet^.  iQ  ^Q  Ijgirg  Qf  ii^QiY  two  bodics  begotten  [whereby,  as  appears  by 

this  and  the  next  Section,  they  are  joint-tenants  for  life  with  several 
inheritances],  that  the  husband  having  issue  should  be  tenant  by 
the  curtesy  living  the  other  sister;  for  that  as  some  held  the 
inheritance  was  executed,  and  that  the  sisters  were  tenants  in  com- 
mon in  possession,  and  consequently  the  husband  [was  entitled]  to 
be  tenant  by  the  curtesy,  which  he  could  not  be  if  the  women  had 
a  joint  estate  for  term  of  their  lives ;  and  likewise  it  was  said,  that 
the  issue  of  the  one  should  recover  the  moiety  in  ^formedon  living 
the  other  sister.  But  these  are  mere  words,  and  Littleton,  ground- 
ing himself  upon  good  authority  in  law,  has  cleared  this  doubt  [and 
shewn  the  contrary]. 


Habendum 
overruUs  the 
operative  part. 


Not  making  mention  what  estate  he  shall  have.]  Here  Littleton 
adds  materially  (not  making  mention  of  what  estate) ;  for  if  in  the 
premises  lands  be  let,  or  a  rent  granted,  the  general  intendment  is 
that  an  estate  for  life  passes ;  but  if  the  habendum  limit  tlie  same 
for  years  or  at  will,  the  habendum  qualifies  the  general  uitendment 
of  the  premises.  And  the  reason  of  this  is,  because  it  is  a  maxim 
in  law,  that,  every  man's  grant  shall  be  taken  by  construction  of 
law  most  forcibly  against  himself. 


Auignmentbu        And  therefore  if  tenant  for  life  makes  a  lease  generally,  this  shall 

or  tenant  in  taa  ^  taken  by  construction  of  law  an  estate  for  his  life  who  made 

PJJ^''^"       the  lease;  for  if  it  should  be  a  lease  for  the  life  of  the  lessee,  it 

[1836]       would  be  a  wrong  to  him  in  the  reversion.    And  so  it  is  if  tenant 
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in  tail  make  a  lease  generally^  the  law  shall  construe  this  to  be 
such  a  lease  as  he  may  lawfully  make,  and  that  is  for  term  of  his 
own  life  ;  for  if  it  should  be  for  the  life  of  the  lessee,  it  would  be  a 
discontinuance,  and  consequently  the  estate  which  would  pass  by 
construction  of  law  would  work  a  wrong. 

And  so  inasmuch  as  the  lands  were  given  to  them,  they  have  a  joint  HabendMm  ex- 
estate  for  term  of  their  lives.]  This  is  plain,  but  with  this  exception,  ^*^*^  pnmua 
unless  the  habendum  otherwise  limits  the  same.  And  therefore  if  a 
lease  be  made  to  two,  habendum  to  the  one  for  life,  the  remainder  to 
the  othier  for  life,  this  alters  the  general  intendment  of  the  premises, 
and  so  has  it  been  oftentimes  resolved.  And  so  it  is  if  a  lease  be 
made  to  two,  habendum  the  one  moiety  to  the  one  and  the  other 
moiety  to  the  other,  the  habendum  makes  them  tenants  in  common; 
and  so  one  part  of  the  deed  explains  the  other,  and  no  repugnancy 
between  them,  et  semper  expressumfacit  cessare  tacitum. 

By  any  possibility,}    Here  it  is  to  be  observed,  that  where  the  Deedifpouibie 
grant  is  impossible  to  take  eflfect  according  to  the  letter,  there  the  *?^^'^"'^ 
law  shall  make  such  a  construction  as  the  gift  by  possibility  may 
take  effect,  which  is  worthy  of  observation.     Vt  res  tnagis  valeat 
qudm  pereat. 

So  it  behoves  by  necessity  of  reason.}  The  reason  of  the  law  is  the  Reoiontrftht 
life  of  the  law ;  for  though  a  man  can  tell  the  law,  yet  if  he  know  y^,  '*  "^"^  ' 
not  the  reason  thereof,  he  shall  soon  forget  his  superficial  know- 
ledge. But  when  he  finds  the  right  reason  of  the  law,  and  so 
brings  it  to  his  natural  reason  and  thereby  comprehends  it  as  his  own, 
this  will  not  only  serve  him  for  the  understanding  of  that  particular 
case,  but  of  many  others ;  for  cognitio  legis  est  copulata  et  compUcata: 
and  this  knowledge  will  long  remain  with  him.  All  which  is 
plainly  implied  by  the  words  (and  ^c.)  of  our  author  in  this  Section. 

The  reversion  of  them  is  several^  Sfc.}  The  law  terms  a  re-  Rtvtnwnpart 
version  to  be  expectant  upon  the  particular  estate,  because  the  a^^^'*^i*i|. 
donor  or  lessor,   or  their  heirs,  after  every  deteimination  of  any  tenancy  may  be 

,  -      ,  .111  created  thert'm 

particular  estate,  expects   or  looks  to  enjoy  the  lands  or  tene-  andinuii'mat^ 
ments   again.      Hereby,   and  by  this   5fc.  is  implied,  that  upon  ''^"*'**'*''' 
one  joint  or  entire   gift  or  lease  thei^  is  one  joint  or  entire  re- 
version, and  upon  several  gifts  or  leases  there  are  several  rever- 
sions.    And  this  is  to.be  understood  of  the  reversion  in  the  donor 

u  4 
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or  his  heirs.  But  albeit  the  gifts  or  leases  be  several,  yet  if  the 
donors  or  lessors  grant  the  reversion  to  two  or  more  persons  and 
their  heirs,  they  are  joint-tenants  of  the  reversion.  And  so  it  is  of 
a  remainder.  And  therefore  if  a  gift  be  made  to  two  men  and  the 
heirs  of  their  two  bodies  begotten,  the  remainder  to  them  two  and 
their  heirs,  they  are  joint-tenants  for  life,  tenants  in  common  of  the 
[I84a]  estate  tail,  and  joint-tenants  .of  the  fee-simple  in  remainder:  for 
they  are  joint  purchasers  of  the  fee-simple,  and  the  remainder  in 
fee  is  a  new-created  estate,  but  the  reversion  remaining  in  the  donor 
or  his  heirs  is  a  part  of  his  ancient  fee-simple. 


Section  284. 

Gift  to  two        And  as  it  is  said  ofmahs^  in  the  same  manner  it  is  where  land  is 
man  a&d         givsn  to  ttoo  females  and  to  the  heirs  of  their  two  bodies  engendered. 

woman  who  are 
prohibited  from 

marmng,  same       If  a  man  gives  lands  to  two  men  and  one  woman,  and  the  heirs 
men.  of  their  three  bodies  begotten,  in  this  case  they  have  several 

inheritances ;  for  albeit  it  may  be  said,  that  the  woman  may  by 
possibility  marry  both  the  men  one  after  another,  yet  first,  she 
cannot  marry  them  both  in  pmsenti,  and  the  law  will  never  intend 
a  possibility  upon  a  possibility,  as  first  to  marry  the  one  and  then 
to  marry  the  other ;  secondly,  the  form  of  the  gift  is,  to  the  heirs  of 
their  three  bodies,  which  is  not  possible,  and  therefore  they  shall 
have  several  inheritances.  And  so  it  is,  if  a  gift  be  made  to  one 
man  and  to  two  women,  mutatis  mutandis.  In  the  same  manner,  if 
a  gift  in  tail  be  made  to  a  man  and  his  mother,  or  to  a  man  and 
his  sister,  or  to  him  and  his  aunt,  8cc. ;  in  this  and  like  cases,  albeit 
the  gift  is  made  to  a  man  and  a  woman,  yet  they  have  several 
inheritances,  because  they  cannot  marry  together,  and  are  within 
the  rule  and  reason  of  our  author. 


Section  285. 

Gift  to  two  and  Also,  if  lands  be  given  to  two  and  to  the  heirs  of  one  of  them,  this 
heizBofone.       ^  a  good  jointure,  and  the  one  has  a  freehold  and  the  other  a  fee- 
simple.     And  if  he  who  has  the  fee  dies,  he  who  has  the  freehold 
shall  have  the  entirety  by  survivorship  for  term  of  his  life.    In  the 
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same  manner  it  U,  where  tenements  are  given  to  two  and  the  heirs 
of  the  body  of  one  of  them  engendered,  the  one  has  a  freehold  and 
the  other  a  fee-tail  jfc. 

By  this  Section^  and  the  ^c.  at  the  end  of  it,  they  are  joint- 
tenants  for  life,  and  the  fee-simple  or  estate  tail  is  in  one  of  them ; 
and  because  it  is  by  one  and  the  same  conveyance^  they  are  joint- 
tenants,  and  the  fee-simple  is  not  executed  to  all  purposes  as  hath 
been  said  before. 

If  a  fine  be  levied  to  two,  and  to  the  heirs  of  one  of  them,  by  force  oifi  to  two  and 
whereof  he  is  seised,  and  he  that  has  the  fee  dies,  and  afterwards  ^j^^^^^, 
the  joint-tenant  for  life  dies,  and  a  stranger  abates,  in  this  case 
the  heir  may  either  suppose  the  fee-simple  executed,  and  have  an 
assize  of  Mordancester  (the  words  of  which  writ  are,  that  the  ances- 
tor was  at  his  death  seised  in  his  demesne  as  of  fee,  which  cannot 
be  said  of  him  who  has  but  a  remainder  expectant  upon  an  estate 
for  life ;  but  in  respect  that  he  is  seised  of  a  fee-simple  and  of  a 
joint  estate  in  possession,  the  words  in  the  writ  are  true,  that  he 
was  seised  in  his  demesne  as  of  fee)  or  a  writ  of  right,  which  also 
in  some  sort  proves  the  fee-simple  executed.  Or  the  heir  may  have 
a  sdre  facias  to  execute  the  fine,  by  which  the  heir  supposes  that  [)846] 
the  fee  was  not  executed,  or  he  may  maintain  a  writ  of  intrusion 
where  the  heir  makes  the  like  supposition,  and  shall  term  it  a 
remainder ;  [and  therefore  it  appears,  that  the  fee-simple  is  executed 
to  some  purposes  and  not  to  others].  And  yet  when  land  is  given 
to  two  and  to  the  heirs  of  one  of  them,  he  in  the  remainder  cannot 
grant  away  his  fee-simple,  as  hath  been  said,  [that  is,  the  estates 
are  so  far  united  that  he  cannot  grant  away  the  one  estate  reserving 
to  himself  the  other].  * 


*  Where  lands  were  limited  to  the  use  of  A.  for  life,  remainder  to  trustees 
during  the  life  of  A.  to  preserve  contingent  remainder ;  remainder  to  his  sons  suc- 
cessively in  tail  male,  and  for  default  of  such  issue,  to  the  right  heirs  of  A. ; 
Mr.  Fearne  was  of  opinion  that  it  was  doubtful  whether  A.'s  life  estate  and  re- 
mainder or  reversion  in  fee  were  not  so  consolidated  as  to  render  it  impossible  for 
A.  to  convey  his  remainder  or  reversion  in  fee  separately  and  distinctly  from  his 
life  estate.  To  obviate  this  doubt  he  recommended  that  the  land  should  be  con- 
veyed to  the  proposed  releasee  and  his  heirs,  to  the  use  of  A.  for  life;  remainder 
to  tlie  trustees  for  preserviug  contingent  remainders  during  his^  life,  remainder  to 
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Section  286. 

Of  rem  charge  Also,  if  two  joint-tenants  be  seised  of  an  estate  in  fee-simple,  and 
Surojoint^"*  l/i«  One  grants  a  rent  cJiarge  by  his  deed  to  another  out  of  that 
tenants  or  par-    fffhich  belongs  to  him^  in  this  case  during  the  life  of  the  grantor  the 

ceners  in  iCv* 

rent  charge  is  effecttud ;  but  after  his  decease  the  grant  of  the  rent 
charge  is  void  so  as  to  charge  the  land,  for  he  who  has  the  land  by 
survivorship  shall  hold  the  whole  land  discharged.  And  the  cause 
is  for  that  he  who  survives  claims  and  has  the  land  by  survivorship, 
and  has  not  nor  can  claim  any  thing  by  descent  from  his  com- 
panion kc.  But  otherwise  it  is  of  parceners,  for  if  there  be  two 
parceners  of  tenements  in  fee-simple,  and  before  any  partition  made 
the  one  charges  that  which  to  her  belongs  by  her  deed  with  a  rent 
charge  kc,  and  afterwards  dies  without  issue,  by  which  that  which 
belongs  to  her  descends  to  the  other  parcener,  in  this  case  the  other 
parcener  shall  hold  the  land  charged  jfc.  because  she  came  to  this 
moiety  by  descent  as  heir  jfc. 

JudgmefU  bindt  Claim  any  thing  by  descefUfrom  his  companion  ^c]  By  which  S^x, 
^token.  ^^^'  is  implied^  that  so  it  is  if  one  joint-tenant  acknowledge  a  recogni- 
zance or  a  statute^  or  suffers  a  judgment  in  an  action  of  debt,  &c. 
and  dies  before  execution  had,  it  shall  not  be  executed  afterwards. 
But  if  execution  be  sued  in  the  life  of  the  conusor,  it  shall  bind  the 
survivor.  And  it  is  further  implied^  that  both  in  case  of  the  charge 
and  of  the  recognizance  statute  and  judgment,  if  he  that  charges  &c. 
survive,  it  is  good  for  ever. 

Hutband't  And  SO  it  is  if  a  man  be  possessed  of  certain  lands  for  term  of 

charge  bindt  ... 

wife^iterm,  years  in  nght  of  his  wife,  and  grants  a  rent  charge,  and  dies,  the 
wife  shall  avoid  the  charge;  but  if  the  husband  had  survived,  the 
charge  would  have  been  good  during  the  tenn. 


when. 


Joint'tenantt  of  If  two  joint-tenauts  be  of  a  term,  and  the  one  of  them  grants  to 

a  term,  what  .                                         * 

charge  or  lease  I.  S.  that  if  he  [I.  S.j  pay  to  him  [the  grantor]  ten  iK)nnds  before 

of  one  bindt 


turvtvor. 


the  sons  of  A.  successively  in  tail  male,  by  way  of  [confirmation  or  establishment 
of  those  uses  under  the  settlement,  with  the  proposed  remainders  over.  [Note  to 
the  17th  edition.] 
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Michaelmas,  that  then  he  [I.  S.]  shall  have  his  term,  and  the  [185a] 
grantor  dies  before  the  day,  and  1.  S.  pays  the  sum  to  his  exe- 
cutors at  the  day,  yet  he  shall  not  have  the  term,  but  the  sur- 
vivor shall  hold  place ;  for  it  was  but  in  nature  of  a  condition ; 
but  if  he  had  made  a  lease  for  years,  to  begin  at  Michael- 
mas, it  should  have  bound  the  survivor,  [post  Sect  289  and 
Noy's  Rep.  167]. 

And  where  Littleton  puts  the  case  of  a  rent  charge,  it  is  so  like-  Chargt  prefer- 
wise  implied^  that  if  one  joint-tenant  grants  a  common  of  pasture,  ^fp^^^^^f 
or  of  turbary,  or  of  estovers,  or  a  corody,  or  such  like,  out  of  his  aiwnatwn. 

Wway, 

part,  or  a  way  over  the  land,  this  shall  not  bind  the  survivor :  for  it 
is  a  maxim  in  law,  that  jus  accrescendi  prafertur  oneribus ;  and  there 
is  another  maxim,  that  alienatio  rei  praferturjuri  accrescendi. 

If  one  joint-tenant  in  fee-simple  be  indebted  to  the  king,  and  Crown  debt. 
dies,  after  his  decease  no  extent  shall  be  made  upon  the  land  in  the 
hands  of  the  survivor. 

If  a  recovery  be  had  against  one  joint-tenant,  who  dies  before  Recovery. 
execution,  the  survivor  shall  not  avoid  this  recovery :  because  the 
right  of  the  moiety  is  bound  by  it. 

If  one  joint-tenant  in  fee  take  a  lease  for  years  of  a  stranger  by  Ettoppei, 
deed  indented  and  dies,  the  survivor  shall  not  be  bound  by  the  con- 
clusion ;  because  he  claims  above  it,  and  not  under  it. 

And  the  cause  is,  for  that  he  who  survives  claims  and  has  the  land  SurvicorcUmu 
by  the  survivor,  Sfc."]  Here  again  Littleton  shews  the  reason :  and  P*""**"^*"* ' 
the  cause  wherefore  the  survivor  shall  not  hold  the  land  charged 
is,  for  that  he  claims  the  land  from  the  first  feoiSbr,  and  not  by  his 
companion,  which  is  Littleton's  meaning  when  he  says  (that  he 
claims  by  survivor),  for  the  surviving  feoffee  may  plead  a  feoffment 
to  himself  without  any  mention  of  his  joint  feoffee. 

And  this  is  the  reason,  that  if  two  joint-tenants  be  in  fee,  and  the  Lease  hy  joint- 
one  makes  a  lease  for  years  [by  deed  Co.  Litt.  47a.]  reserving  a  rent  l'^!:.;:^^ 
and  dies,  the  surviving  feoffee  shall  have  the  reversion  by  survivor-  *•«**»• 
ship,  but  he  shall  not  have  the  rent,  because  he  claims  in  from  the 
first  feoffor  who  is  paramount  the  rent 
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Rentduirg^ 
node  goad  by 
release  to  eifm' 


nanum* 


Surrenderm 


If  there  be  two  joint-tenants  in  fee,  and  the  one  joint-tenant 
^prants  a  rent  charge  out  of  his  part,  and  after  releases  to  his  joint 
companion  and  dies^  he  shall  hold  the  land  charged,  for  that  he  is 
out  of  the  reason  and  cause  set  down  by  Littleton^  because  he 
claims  not  by  survivor,  inasmuch  as  the  release  prevented  the  same. 
And  of  this  opinion  was  Littleton  himself  before  the  edition  of  his 
book.  But  all  men  agree,  that  if  A.  B.  and  C.  are  joint-tenants  in 
fee,  and  A.  charges  his  part  and  then  releases  to  B.  and  his  heirs, 
and  dies,  that  the  charge  is  good  for  ever ;  because  in  that  case  B. 
cannot  be  in  from  the  first  feoffor,  because  he  has  a  joint  com- 
panion at  the  time  of  the  release  made,  and  several  writs  oi  prcccipe 
must  be  brought  against  them.  And  albeit  the  release  of  one  joint- 
tenant  to  the  residue  of  the  joint-tenants  makes  no  degree  in  sup- 
position of  law,  neither  is  there  any  several  estate  between  them, 
but  the  estate  of  him  that  releases  is  as  it  were  extinguished  and 
drowned  in  their  estate  and  possession,  so  that  onepntdpe  lies  against 
them ;  yet  shall  they  hold  the  land  charged  as  is  aforesaid.  As  if 
tenant  for  life  grant  a  rent  charge,  and  after  surrenders  his  estate 
to  the  lessor,  albeit  the  estate  charged  be  drowned,  and  the  lessor  is 
not  in  by  him,  yet  he  shall  hold  it  charged. 


Parcenen  may 
charge. 


But  otherwise  it  is  of  parceners,  for  if  there  be  two  parceners  S^cJ] 
This  is  to  be  intended  as  well  of  parceners  by  custom  as  of  parceners 
by  the  common  law ;  and  here  is  implied  the  reason  of  the  diver- 
sity, for  that  the  survivor  claims  above  the  charge,  and  the  heir 
by  descent  under  the  charge. 


Section  287. 


Will  of  joint, 
tenant  void. 


Also,  if  there  be  two  joint^tenants  of  land  in  fee-simple  within  a 
borough  where  lands  and  tenements  are  devisable  by  testament, 
and  if  the  one  of  tlie  said  two  joint-tenants  devises  that  which  to 
him  belongs  by  his  testament  Sfc.  and  dies,  this  devise  is  void.  And 
the  cause  is,  for  that  no  devise  can  take  effect  till  after  the  death 
of  the  devisor,  and  by  his  death  all  the  land  presently  comes  by 
the  law  to  his  companion,  which  survives  by  the  survivor ;  tlie 
which  he  does  not  claim,  nor  has  any  thing  in  the  land  by  the 
devisor,  but  in  his  own  right  by  the  survivor  according  to  the 
course  of  law  Sfc.  and  for  this  cause  such  devise  is  void.     But 
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otherwise  it  is  of  parceners  seised  of  tenements  devisable  in  like  case 
of  devise  jfc.  caus&  qua  supr^. 

By  his  testament  ^c]     Either  in  writing  or  nuncupative,  accord- 
ing to  the  custom. 

And  the  cause  is,  for  that  no  devise  can  take  effect  till  after  the  death  [1856] 
of  the  devisorJ]  Here  both  their  claims  commence  at  one  instant; 
and  although  an  instant  is  one  indivisible  moment,  which  has  not 
in  itself  either  term  or  part  of  time ;  yet  in  consideration  of  law 
there  is  a  priority  of  time  in  an  instant,  as  here  the  survivor  is  pre- 
ferred before  the  devisee  ;  for  Littleton  says,  that  the  cause  is  that 
no  devise  can  take  elBTect  till  after  the  death  of  the  devisor,  and  by 
his  death  all  the  land  presently  comes  by  law  to  his  companion. 
Whereby  it  appears,  that  Littleton,  by  these  words  post  mortem  et 
per  mortem,  though  they  jump  at  one  instant,  yet  allows  priority  of 
time  in  the  instant  which  he  distinguishes  by  per  and  post.  And  the 
reason  of  this  priority  is,  that  the  survivor  claims  by  the  first  feoffor 
(as  hath  been  said)  and  therefore  in  judgment  of  law  his  title  is  para- 
mount the  title  of  the  devisee,  and  consequently  the  devise  [is]  void, 
and  the  rule  of  law  is,  that  jus  accrescendi  prafertur  ultima  voluniati. 

Two  femes  joint-tenants  of  a  lease  for  years,  one  of  them  takes  Twofima 
husband  and  dies,  yet  the  term  shall  survive;  for  though  all  chat-  '^^1^^^"^^^ 
tels  real  are  given  to  the  husband,  if  he  survive,  yet  the  survivor  riagerfoMuo 

...  .       ,  severance ;  con- 

between  the  jomt-tenants  is  the  elder  title,  and  after  the  marriage  tra  rfpenon- 
the  feme  continued  solely  possessed  ;  for,  if  the  husband  dies,  the  ^  ^' 
feme  shall  have  it,  and  not  the  executors  of  the  husband.     But 
otherwise  it  is  of  personal  goods. 

If  a  man  be  seised  of  a  house,  and  possessed  of  divers  heir-looms  Heir-hami, 
which  by  custom  have  gone  with  the  house  from  heir  to  heir,  and  by  ^^^^ifex-^ 
his  will  devises  away  the  heir-looms,  this  devise  is  void  ;  for  as  Lit-  ^'***'^  devUed. 
tleton  here  says,  the  will  takes  effect  after  his  death,  and  by  his 
death  the  heir-looms  by  ancient  custom  are  vested  in  the  heir,  and 
the  law  piefers  the  custom  before  the  devise. 

And  so  it  is  if  the  lord  ought  to  have  a  heriot  when  his  tenant  H^rwt. 
dies,  and  the  tenant  devises  away  all  his  goods,  yet  the  lord  shall 
have  his  heriot  for  the  reason  aforesaid.    And  it  has  been  anciently 
said,  that  the  heriot  shall  be  paid  before  the  mortuary. 
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But  otherwise  it  is  of  parceners.']  The  reason  is  evident,  for  that 
there  is  no  survivorship  between  coparceners,  but  the  part  of  the 
one  is  descendible,  and  consequently  may  be  devised. 


[186«] 


SeUin  per  my 
9t  per  Umt, 


Alien, 


Ctmditum, 


Warranty, 


Section  288. 

r 

Also^  it  is  commonly  said,  that  every  joint-tenant  is  seised  of  the 
land  which  he  hotels  jointly  per  my  et  per  tout ;  and  this  is  as 
much  to  say,  as  he  is  seised  by  every  parcel  and  by  tJie  whole,  frc. 
and  this  is  true,  for  in  every  parcel,  and  by  every  parcel  and  by  all 
the  lands  and  tenements,  he  is  jointly  seised  with  his  companion. 

Also  it  is  comfoonly  said,  5fc.]  That  is^  it  is  the  common  opinion ; 
and  communis  opinio  is  of  good  authority  in  law. 

Per  my  et  per  tout.]  j&  sic  toium  tenet  et  nihil  tenet,  sciL  totum 
conjunctim,  et  nihil  per  se  separatim.  And  albeit  they  are  so  seised 
(as  for  example,  where  there  are  two  joint-tenants  in  fee)  yet  to 
divers  purposes  each  of  them  has  but  a  right  to  a  moiety ;  as  to 
enfeoff,  give,  or  demise,  or  to  forfeit  or  lose  by  default  in  a  pracipe. 

And  where  all  the  joint-tenants  join  in  a  feoffment,  every  of 
them  in  judgment  of  law  gives  but  his  part.  If  an  alien  and  a 
subject  purchase  lands  jointly,  the  king  upon  office  found  shall 
have  but  a  moiety.  And  Littleton  afterwards  in  this  chapter  says, 
that  one  joint-tenant  has  one  moiety  in  law,  and  the  other  the 
other  moiety.  And  therefore  if  two  joint-tenants  are,  and  they  both 
make  a  feoffment  in  fee  upon  condition,  and  that  for  breach  thereof 
one  of  them  shall  enter  into  the  whole,  yet  he  shall  enter  but  into 
a  moiety,  because  no  more  in  judgment  of  law  passed  from  him: 
and  so  it  is  of  a  gift  in  tail  or  a  lease  for  life,  8cc. 

Yet  every  joint-tenant  may  warrant  the  whole :  because  a  man 
may  warrant  more  than  passes  from  him. 

If  two  joint-tenants  make  a  feoffment  in  fee  and  one  of  the 
feoffors  die,  the  feoffee  cannot  plead  a  feoffment  from  the  survivor 
of  the  whole,  because  each  of  them  gave  but  his  part ;  but  other- 
wise it  is  on  the  part  of  the  feoffee,  as  hath  been  said  before. 
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And  where  two  joint-tenants  are^  the  one  of  them  may  make  Onejohu* 

the  other  his  bailiff  of  his  moiety,  and  have  an  action  of  account  tJH^to^com" 

against  him.     And  one  joint-tenant  may  let  his  part  for  years  or  at  !»«"»»• 
will  to  his  companion. 

If  two  ioint*tenants  be  of  certain  lands,  and  the  one  of  them  by  Conveyance  by 

one  p<ute$  onlu  a 

deed  indented  bargains  and  sells  the  lands,  and  the  other  jomt-  moiety,  tkmigh 
tenant  dies,  and  then  the  deed  is  enrolled,  there  passes  nothing  but    ^  '**^*^^* 
the  moiety  which  the  bargainor  had  at  the  time  of  the  bargain. 


Section  289. 

Also,  if  two  joint-tenants  be  seised  of  certain  lands  infee-simple^  Lease  and  rent 

and  the  one  lets  that  which  to  him  belongs  to  a  stranger  for  term   tenant  Sistin- 

of  forty  years,  and  dies  before  tlie  term  begins,  or  within  the  term,  S"**"®"' 

ill  this  case  after  his  decease  the  lessee  may  enter  and  occupy  the 

moiety  let  to  him  during  the  term  i^c.  although  the  lessee  had 

never  the  possession  thereof  in  the  life  of  the  lessor  hy  force  of  the 

same  lease  S^c.    And  the  diversity  between  the  case  of  a  grant  of  a 

rent  charge  [aforesaid,  and  this  case,  is  that  in  the  grant  of  a 

rent   charge   by'\   a  joint-tenant,    the  tenements  remain   always 

as  they  were  before,  without  this,  that  any  has  any  right  to  have 

any  parcel  of  the  tenements  but  they  themselves,  and  the  tenements 

are  in  the  same  plight  as  they  were  before  the  charge  kc.    But 

where  a  lease  is  nuxde  by  a  joint-tenant  to  another  for  term  of 

years  bic  presently  by  force  of  the  lease  the  lessee  has  right  in  the 

same  land,  (videlicet)  of  all  that  which  belongs  to  tlie  lessor,  and 

to  have  this  by  force  of  the  same  lease  during  his  term.    And  this 

is  the  diversity. 

Bif  force" of  the  same  lease.']    By  this  &c.  is  implied,  that  where  Leauhy  one 
our  author  speaks  of  joint-tenants  seised  in  fee,  that  so  it  is  if  two  a„^*/a7eve^' 
be  seised  for  life,  and  one  makes  a  lease  to  begin  presently  or  in  ™^  V^JS^^^ 
foturo,  and  dies,  this  lease  shall  bind  the  survivor^  as  hath  been      [186  6] 
adjudged.    And  if  one  joint-tenant  grant  vesturam  terra  or  her- 
bagium  terras  for  years,  and  dies,  this  shall  bind  the  survivor;  for 
such  a  lease  has  right  in  the  land.     So  it  is  if  two  joint-tenants  be 
of  a  water,  and  the  one  grants  the  several  piscary. 


•Ik. 


>•  k 
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;  ^w'o  joint-teDants  be  of  an  advowson,  and  the 

.    :ie  ijiiurciu  aii«i  his  clerk  U  admitted  and  instituted. 

.   -I   'ue  privity  shall  aoc  y:ii  the  other  out  of  posses- 

:.iL    omt-tenanl  who  preseiits  dies,  it  shall  serve  for  a 

I    inpttlU  brought  by  the  5ur\ivor.     But  yet  if  one 

I    reuaut    in    common    present,   or   if  they   present 

iv  ..aiiuuirv  uiav  either  admit  or  refuse  to  admit  such  a 

..cs»  iiiey  join  in  presentation,  and  after  the  six  months 

.  ..'.at  ca^c  j.>resent  by  lap$e. 


■v4c  ..'V  \\\<>  or  more  co|»aroc:ii-rs.  and  they  cannot  a-iree 

.>^..,,     If   .klcst  shall  preset; :    2^d  if  her  sister    di>turbs 

.......    Mvc  .1  ./M/ire  i//i/vJ;;  Ai:i.->:   her;  and  so  shall  the 

..     u  ..a^i»;iicc  of  the  eldest,  ai:i  vet  he  is  tenant  in  com- 

.  ic  \ouiiv;cst.     And  in  the  scuye  manner  the  tenant  bv 

,^.^»  .  »  !iic  vUlcst  shall  preset.:.     F-:  if  there  be  four  copar- 

^     ...    IK*  ^Uli'st   and  the  scOvCii  rrts^nt  [jointly]  and  the 

.,  . .» >viii  lomtiv  or  severdll\ .  :!-,  :cdinarv  may  refuse  them 

,     u  .  lUv'M  dul  nut  present  al.cf.butshe  and  one  other  of 

,.^».x  ^»4iii  \w\. 


Section  2:^^. 

.   .     ...t.    tiuinis   {'if  they   will)  may  make  partition  betweai 
lu    ihttttiioH  is  good  enough:  hnt   they  shall  not  be 
,    ,,      X'  ./o   Uns  by  law;  but  if  they  trill  mate  partition  of 
.  .»   .Ji  luti  ittfii't'tnenty  the  partition  shall  stand  in  force, 

.    ,.    /'.//< <//!'//.  I     This  partition  must   be  by  deed,  as  hath 
i  't.  i»«ji       r»ui  joint-tenants  for  years  may  make  ])artition 

,,  \  ..'/«/*t7/c(/.]    This  is  true  regularly ;  but,  by  the 

M    .    ,.M.  .nu;.  .(ltd  lK)roughsy  one  joint-tenant  or  tenant  in 

..  ..  ,.. . »     vMijvl  hi.N  companion^  by  writ  of  partition  grounded 

.   lU       n  .;i>ju.   u»  iiuiko  partition.     And  since  Littleton  wrote 

X  .    Hill  ii'iMiits  m  common  generally  are  compellable  to 

,  ....I....  t*\  \Mii   trumod  ui^on  the  statutes  of  3 1  &  32  11.  8. 
t»  ..ii  ».  .11  ..lul.     And  albeit  they  are  now  compellable  to 
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make  partition,  yet  seeing  they  are  compellable  by  writ,  they  must 
pursue  the  statutes,  and  cannot  make  partition  by  parol,  for  that 
remains  at  the  common  law. 

If  two  joint-tenants  be  of  land  with  warranty,  and  they  make  Warranty. 
partition  by  writing  [i.  e.  by  consent]  the  warranty  is  destroyed  ; 
but  if  they  make  partition  by  writ  of  partition  upon  the  statute,  the 
warranty  remains,  because  they  are  compellable  thereunto. 


Section  291. 


Also,  if  a  joint  estate  be  made  of  land  to  a  husband  and  wife  and  iiu&band  and 

to  a  third  person,  in  this  case  the  husband  and  wife  have  in  law  one^moiety,  and 

in  their  right  but  one  moiety,  \and  the  third  person  shall  have  as  companion  the 

much  as  the  husband  and  wife,  viz.  the  other  moiety  Sfc]     And  the 

cause  is,  for  that  the  husband  and  wife  are  but  one  person  in  law, 

and  are  in  like  case  as  if  an  estate  be  made  to  two  joint-tenants, 

where  the  one  has  by  force  of  the  jointure  the  onemoietjfin  law, 

and  the  other,  the  other  moiety  S^c.     In  the  same  manner  it  is 

where  an  estate  is  made  to  the  husband  and  wife  and  to  two  other 

meny  in  this  case  tlie  husband  and  wife  have  but  the  third  part, 

and  the  other  two  men  the  other  two  parts  6^c.  caus^  qua  supra. 

More  shall  be  said  of  the  matter  touching  joint-tenancy,  in  the 
Chapter  of  tenants  in  common,  and  tenant  by  elegit,  and  tenant  by 
statute  merchant. 

The  husband  and  wife  have  in  law  in  their  right  but  one  moiety  ^c]  And  rf  what 
William  Ocle  and  Joan  his  wife  purchased  lands  to  them  and  aretenamt  by 
their  heirs ;  after,  William  Ocle  was  attainted  of  high  treason  for  *'***^****' 
the  murder  of  the  king's  father  E.  2.  and  was  executed  ;  Joan  his 
wife  survived  him ;  E.  3.  granted  the  lands  to  Stephen  de  Bitterly 
and  his  heirs ;  John  Hawkins  the  heir  of  the  said  Joan  in  a  peti- 
tion to  the  king  discloses  the  whole  matter,  and  upon  a  scire  facias 
against  the  patentee  has  judgment  to  recover  the  lands^  for  the      [lo76j 
reason  here  yielded  by  our  author. 

But  if  an  estate  be  made  to  a  man  and  a  woman  and  their  heirs  An  atate  whu 
before  marriage,  and  after  they  marry,  the  husband  and  wife  have  except  they  are 

X 


Co.  Liu.  1h; 


Advowann. 


.   .s  vNTS. 


Litf.S.fSil. 


.  .1 


-«  implied  in  these  \vord>  of  our 


Advinvi.^!- . 
f*ar<Vfi<-i  ■ 


'luctoii  says,  vir  ct  uxor  sunt  quasi  uniai 

'*iiiiuiii  unus.     It  has  been  said,  that  if  a 

.    Lian  and  a  woman  and  their  heirs,  and 

..    .ucnuarry,  and  then  attornment  is  made. 

...   .\  lie  shall  have  no  moieties  in  this  case,  no 

:  feotiment  be  made  to  a  man  and  a  woman. 

...cv  :o  make  livery,  they  in termarrj-,  and  then 

.<./«//!  r'nrmam  charta'^  in  which  case  it  is  said, 

.vn..itues,  [but  only  entireties,  that  is  that  they 

....L«.  but  tenants  by  entireties].     But  certain  it  is, 

.W..W  were  made  before  the  stat  of  27  H.  8.  of  uses  to 

.^.«  liui  a  woman  and  their  heirs,  and  thev  intermam', 

..  -.avtiie  is  made,  if  the  husband  alien  it  is  good  for  a 

iC  2^u\tute  executes  the  possession  according  to  such 

1.1,  I'orm,  and  condition,  as  they  had  in  the  use,  [and 

^«    .ii«;\  uere  joint-tenants,  inasmuch   as  at  the  time  it 

.  .^u  iiK'v  were  not  unica  persona ^  united  in  marriage]  so  that 

ic  a*e  vests  during  the  coverture,  yet  the  act  of  parliament 

^  >(.vcral  moieties  in  them,  seein<T  they  had  several  moiolies 

>c,     i.  e.  they  were  joint-tenants  or  tenants  in  moieties  and 

uuiii:^  bv  entireties,  as  thev  would  have  been  if  the  use  had 

m  *  ml 

iuud  during  the  coverture]. 


.     .1.1   makes  a  lease  to  A.  and  to  a  haron  and  feme,  viz.  to  A. 
K .  !^»  the  husband  in  tail,  and   to  the  feme  for  years,  in  this 
>  viul,  that  each  of  thoni  has  a  third  part  in  respect  of  the 
..i.:\  v'l'  thoir  estates. 

I    i  foitti'mrnt    bo  made  to  a  man  and  a  woman  and  their  heirs 

i  uanantx.  and  ihoy  intermarry,  and  after  are  impleaded  ami 

..,.;»  and  i\vo\i*r  \\\  value,  moieties  shall  not  be  between  them : 

.«   uK»iiv:h  ihi'N  Wire   solo  when  the  warrantv  was  made,  notwith- 

,».iKiinii  a!  the  time  when  ihev  recovered  and  had  execution  they 

. ..  !ivi>band  and  w  ifo.  a!  which  time  they  cannot  take  by  moieties 

.^    :k\  aio  mauu\l. 


\.i%*.i   Vmww  and  fomo  ^as  Littleton  here  says)  be  one  jxjrson  in 
^»*  iliai  noilhor  of  thorn  ciin  dve  anv  estate  or  interest  to  the 
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other,  yet  if  a  charter  of  feofTment  be  made  to  the  wife,  the  hus-  vey  to  each 
band  as  attorney  to  the  feoffor  may  make  livery  to  the  wife;  and  so  ^'  *'"' 
a  f(6mc  covert  who  has  power  to  sell  land  by  will,  may  sell  the 
same  to  her  husband,  because  they  are  but  instruments  for  others, 
and  the  estate  passes  from  the  feoffor  or  devisor. 

If  husband  and  wife  and  a  third  person  had  purchased  lands  to  them  Survivorship  of 
and  their  heirs,  and  the  husband  before  the  statute  of  32  H.  8.  cap.  1 .  hftJuu  ft^IZ*" 
had  aliened  the  whole  land  to  a  stranger  in  fee,  and  died,  the  wife  ^^-^^^  "^  *" 
and  the  other  joint-tenant  were  joint-tenants  of  the  right,  and  if  the      [188  a] 
wife  had  died,  the  other  joint-tenant  should  have  had  the  whole 
right  by  survivor,  for  that  they  might  have  joined  in  a  writ  of  right, 
and  the  discontinuance  should  not  have  barred  the  entry  of  the 
survivor,  for  that  he  claimed   not  under  the  discontinuance  but  by 
the  title  paramount  above  the  same  by  the  first  feoffment,  which  is 
worthy  of  observation.     But  if  the  husband  had  made  a  feoffment 
in  fee  but  of  the  moiety,  and  l\e  and  his  wife  had  died,  their  moiety 
should  not  have  survived  to  the  other. 

And  for  the  better  understanding  of  this  diversity  divers  things 
are  worthy  of  observation. 

First,  that  a  right  of  action  and  a  right  of  entry  may  stand  in  ^hitofaetxom, 
jomture;  for  at  the  common  law  the  alienation  of  the  husband  was  be  heidm joint- 
a  discontinuance  to  the  wife  of  the  one  moiety  and  a  disseisin  of  ^^^"^^' 
the  other,  so  that  after  the  death  of  the  husband  the  wife  has  a  right 
of  action  to  the  one  moiety  and  the  other  joint-tenant  a  right  of 
entry  into  the  other,  but  they  are  joint-tenants  of  the  right,  because 
they  may  join  in  a  writ  of  right. 

Secondly,  that  a  right  of  action  or  a  bare  right  of  entry  cannot  But  not  a  right 

....  ..         n      t    ^  %  •■I'i  J    •'*''  ^^  estate, 

stand  in  jointure  with  a  freehold  or  inheritance  in  possession,  and 
therefore  if  the  husband  make  a  feoffment  of  the  moiety,  this  was 
a  discontinuance  of  that  moiety,*  and  the  other  joint-tenant  re- 
mained in  possession  of  the  freehold  and  inheritance  of  the  other 
moiety,  which  for  the  time  was  a  severance  of  the  jointure  ;  and  so 
are  all  the  books,  which  seemed  to  vary  amongst  themselves,  clearly 
reconciled. 


♦  Vide  the  statute  of  3211.8.  c.2.     It  is  no  discontinuance  at  this  day 

X  2 


Co.IAit.  188a.  JOINT-TENANTS.  LUt.  1.291. 

Joint'tenauctf  And  this  IS  to  be  observed,  that  there  shall  never  be  any  survivor- 
To^Hi^antof^  ship  unless  the  thing  be  in  jointure  at  the  instant  of  the  death  of 
death  to  give      j^i^a  who  first  dies :  for  the  rule  is,  nihil  de  re  accrescit  ei,  qui  nihil 

iuroiv&nhtp*         ^  * 

in  re  quandojus  accresceret  habet. 
Nojoint'terutn-       Also  if  a  man  demise  lands  to  two,  to  have  and  to  hold  to  the 

cif  of  freehold  /.i.ni^ii* 

and  chattel        one  for  life  and  the  other  for  years,  they  are  no  joint-tenants ;  for  an 

estate  of  freehold  cannot  stand  in  jointure  with  a  term  for  years* 

wfr  ofposseuUm  and  a  reversion  upon  a  freehold  cannot  stand  in  jointure  with  a 

freehold  and  inheritance  in  possession ;   as  shall  be  said   in  the 

or  fwUtic  with     next  Chapter.  Neither  can  a  seisin  in  the  right  of  a  politic  capacity 

natura      y.     g^j^j  [^  jointure  with  seisin  in  a  natural  capacity ;  as  shall  be 

said  hereafter. 

Unity  of  time.  If  lands  be  demised  for  life,  with  remainder  to  the  right  heirs  of 
I.  S.  and  of  I.  N. ;  I.  S.  has  issue  and  dies ;  and  after  I.  N.  has  issue 
and  dies,  the  issues  are  not  joint-tenants  because  the  one  moiety 
vested  at  one  time,  and  the  other  moiety  vested  at  another  time. 
And  yet  in  some  cases  there  maybe  joint- tenants  and  yet  the  estate 
may  vest  in  them  at  several  times,  as  if  a  man  makes  a  feolBTment  in 
fee  to  the  use  of  himself  and  of  such  wife  as  he  should  afterwards 
marry  for  tenn  of  their  lives,  and  after  he  takes  wife,  they  are  joint- 
tenants,  and  yet  they  come  to  their  estates  at  several  times ;  and 
so  it  is  if  I  disseise  one  to  the  use  of  two,  and  the  one  agrees  at  one 
time  and  the  other  at  another,  yet  they  are  joint-tenants. 
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CHAPTER  IV.     Section  292..  [1886] 

OP   TENANTS   IN    COMMON. 

Tenants  in  common  are  they  who  have  lands  or  tenements  infee^  Creation  and 
simple,  fee- tail,  or  for  term  of  life,  3yc.  and  they  have  such  lands  *  °»'"®**' 
or  tenements  by  several  titles,  and  not  by  a  joint  title,  and  none  of 
them  knotos  his  own  in  severalty,  but  they  ought  by  law  to  occupy 
these  lands  or  tenements  in  common,  and  pro  indiviso  to  take  the 
profits  in  common.  And  because  they  came  to  such  lands  or  tene- 
ments by  several  titles,  and  not  by  one  joint  title,  and  their  occu- 
pcUion  and  possession  shall  be  by  law  between  them  in  common,  they 
are  called  tenants  in  common.  As  if  a  man  infeoff  two  joints-tenants 
in  fee,  and  the  one  of  them  aliens  that  which  to  him  belongs  to 
another  in  fee,  now  the  alienee  and  the  other  joint-tenant  are  tenants 
in  common;  because  they  are  in  such  tenements  by  several  titles, for 
the  alienee  comes  to  the  moiety  by  the  feoffment  of  one  of  the  joint- 
tenants,  and  the  other  joint-tenant  ha>s  the  other  moiety  by  force  of 
the  first  feoffment  made  to  him  and  to  his  companion,  S^c.  And  so 
they  are  in  by  several  titles,  that  is  to  say,  by  several  feoffments,  kc* 

Littleton^  having  spoken  of  parceners,  which  are  only  by  descent, 
and  of  joint-tenants,  which  are  only  by  purchase  and  by  joint-title, 
speaks  now  of  tenants  in  common,  which  may  be  by  three  means. 
viz.  by  purchase,  by  descent,  or  by  prescription,  as  hereafter  in  this 
chapter  shall  appear. 

Or  for  term  of  life,  Sfc.']     Here  8cc.  implies  pur  terme  d'autervie,      [189  a] 
or  for  term  of  years,  or  for  other  fixed  estate  in  the  land. 

And  here  it  appears,  that  the  essential  difference  between  joint-  Tenants  in  cm 
tenants  and  tenants  in  common  is,  that  joint-tenants  have  the  lands  f^^^J^^^ 
by  one  joint  title  and  in  one  right,  and  tenants  in  common  by  several 

X  3 


Co.Litt.  180a.  189  &. 


TENANTS    IN    COMMON.        lAtt.  S.29& — ^296. 


Poiteuion  only 
thhig  in  anti' 
won. 


titles,  or  by  one  title,  and  by  several  rights ;  which  is  the  reason^  that 
joint-tenants  have  one  joint  freehold,  and  tenants  in  common  have 
several  freeholds.  Only  this  property  is  common  to  them  both,  viz. 
that  their  occupation  is  undivided,  and  neither  of  them  knows  his 
part  in  severalty. 


Section  293. 


Feo  meant  fcc< 
iimple. 


And  it  is  to  be  understood,  that  when  it  is  said  in  any  boot  that  a 
man  is  seised  in  fee,  without  more  saying,  it  shaU  be  intended  in  fee- 
simple  ;  for  it  shall  not  be  intended  by  this  word  (in  fee)  that  a 
man  is  seised  in  fee-tail,  unless  there  be  added  to  it  this  addition, 
fee- tail,  &c. 


Section  294. 


Alienation  by 
one  of  thive 
joint-  tenants. 


Also,  ifthrtejoint^tenants  be,  and  one  of  them  aliens  thai  which  to 
him  btlonys  to  (mother  moit  in  fee,  in  this  case  the  alienet  is  tenant 
in  common  with  the  other  two  joint^tenants :  but  the  other  two 
joint^tenants  are  seised  of  the  two  parts  which  remain  jointly,  and 
of  these  two  parts  survii'orship  between  the  two  holds  place,  l/;c. 


11896] 


Section  295. 


AlWualUuk  i*i 


AtSik,  if  thert  be  two  joint-tenants  in  fee,  and  the  one  gives  that 
[rAiVA]  to  him  belongs  to  another  in  laiV,  and  the  other  gives  that 
[irAiVA]  to  him  belongs  to  another  in  tail,  the  ikmees  are  tenants  in 
commtm^  i^w 


Section  296. 


1\>MV  tU  lsU)« 


1  V^y^^iAtMAM. 


lU  r  if  lands  nure  given  to  firo  mem  mnl  to  ike  heirs  of  their  two 
boities  begotten,  the  donees  hate  a  j^nnt  estate  for  term  of  their 
Hits ;  umU  «7*  etu^  of  them  has  issme  and  sBes,.  their  issues  shall  hold 
in  \\^mmoH^  ;nc.  Hut  if  lumls  i*re  given  #•  #iro  mUois,  os  to  ike  abbot 
iV'  Westminster  anU  to  the  oMmiI  of'  Smmi  Albems,  to  have  amd  to 
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hold  to  them  and  to  their  successors^  in  this  case  they  have  presently 
at  the  beginning  an  estate  in  common,  and  not  a  joint  estate.  And 
the  reason  is,  for  that  every  abbot  or  other  sovereign  of  a  house  of 
religion,  before  that  he  was  made  abbot  or  sovereign,  S^c.  was  but  as 
a  dead  person  in  law,  and  when  he  is  made  abbots  he  is  as  a  man 
personable  in  law  only  to  purchase  and  have  lands  or  tenements  or 
other  things  to  the  use  of  his  house,  and  to  his  own  proper  use,  as 
another  secular  man  may,  and  therefore  at  the  beginning  of  their 
purchase  they  are  tenants  in  common ;  and  if  one  of  them  dies,  the 
abbot  who  survives  shall  not  liave  the  whole  by  survivorship,  but  the 
successor  of  the  abbot  who  is  dead  shall  hold  the  moiety  in  common 
with  the  abbot  that  survives,  5fc. 

The  6^x.  in  the  end  of  this  section  implies,  that  so  it  is,  of  any 
body  politic  or  corporate,  be  they  regular  as  dead  persons  in  law 
(whereof  our  author  here  speaks)  or  secular:  as  if  lands  are  given  BUhaps. 
to  two  bishops  to  have  and  to  hold  to  them  and  their  successors  :      [190fl] 
albeit  the  bishops  were  never  dead  persons  in  law  but  had  always 
capacity  to  take  ;  yet  seeing  they  take  this  purchase  in  their  politic 
capacity,  as  bishops,  they  are  presently  tenants  in  common,  because 
they  are  seised  in  several  rights,  for  the  one  bishop  is  seised  in 
the  right  of  his  bishopric  of  the  one  moiety,  and  the  other  is  seised 
in  the  right  of  his  bishopric  of  the  other  moiety,  and  so  by  several 
titles  and  in  several  capacities,  whereas  joint-tenants  ought  to  have 
it  in  one  and  the  same  right  and  capacity,  and  by  one  and  the  same 
joint  title.     The  like  law  is,  if  lands  are  given  to  two  parsons  and   Parwiu, 
their  saccessors,  or  to  any  other  such  like  ecclesiastical  bodies  poli- 
tic or  incorporate,  as  hath  been  said. 


Section  297. 


Also,  if  lands  be  given  to  an  abbot  and  a  secular  man,  to  have  Gift  to  natural 
and  to  hold  to  them,  viz,  to  the  abbot  and  his  successors,  and  to  the  J^reoM^bUy. 
secular  man  and  his  heirs,  they  have  an  estate  in  common,  causa  qu& 
snpr^ 

And  so  it  is,  if  lands  be  given  to  the  parson  of  Dale  and  to  a  lay 
man  to  have  and  to  hold  to  them,  that  is  to  say,  to  the  parson  and 
his  successors,  and  to  the  layman  and  his  heirs,  they  are  presently 
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tenants  in  common  for  the  causes  abovesaid.     So  of  a  bishop,  8cc. 
Et  sic  de  similibus. 


King  and  sub' 
ject. 


If  lands  are  given  to  the  king  and  to  a  subject,  to  have  and  to 
hold  to  them  and  to  their  heirs,  yet  they  are  tenants  in  common 
and  not  joint-tenants ;  for  the  king  is  not  seised  in  his  natural  ca- 
pacity, but  in  his  royal  and  politic  capacity,  in  jure  corona,  which 
cannot  stand  in  jointure  with  the  seisin  of  the  subject  in  his  natural 
capacity.  So  likewise  if  there  be  two  joint-tenants,  and  the  crown 
descend  to  one  of  them,  the  jointure  is  severed,  and  they  are  become 
tenants  in  common. 


To  bishnp  in 
yiatnral  co' 
pacity. 


But  if  lands  are  given  to  A.  de  B.  bishop  of  N.  and  to  a  secular 
man,  to  have  and  to  hold  to  them  and  their  heirs,  in  this  case 
they  are  joint- tenants ;  for  each  of  them  take  the  lands  in  their 
natural  capacity. 


One  may  6e 
tenant  in  com- 
mon with  him- 
ulf. 


Chat! els  cannot 
go  to  heirs  or 
succes^son. 


If  lands  are  given  to  John  bishop  of  Norwich  and  his  successors, 
and  to  John  Overall  doctor  of  divinity  and  his  heirs,  being  one  and 
the  same  person,  he  is  tenant  in  common  with  himself. 

But  our  author's  rules  do  not  hold  in  chattels  real  or  personal ;  for 
if  a  lease  for  years  be  made  or  a  ward  granted  to  an  abbot  and  a  secu- 
lar man,  or  to  a  bishop  and  a  secular  man,  or  if  goods  be  granted 
to  them,  they  are  joint-tenants,  because  tliey  take  not  in  their 
politic  capacity,  [for  no  chattel  can  go  in  succession  to  a  sole 
corporation  any  more  than  it  can  to  the  heirs  of  a  natural  person.] 


[1906] 

Habendum  in 
moieties. 


.  SjjCTidN-298. 

Also,  if  lands  are  given  to  two,  to  have  and  to  hold,  i.  e.  the 
one  moiety  to  the  one  and  to  his  heirs,  and  the  other  moiety  to 
the  other  and  to  his  heirs,  they  are  tenants  in  common. 


And  the  reason  is,  because  they  have  several  freeholds  and  an 
occupation  pro  indiviso. 

Here  it  is  to  be  observed,  that  the  habendum  severs  the  premises 
which  prima  facie  seemed  to  be  joint ;  for  an  express  estate  controls 
an  implied  estate  as  hath  been  said. 
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Section  299* 

Also,  if  a  man  seised  of  certain  lands  enfeoff  another  of  the  Grant  or  a 
moiety  of  the  same  land  without  any  speech  of  assignment  or  "***®^* 
limitation  of  the  same  moiety  in  severalty  at  the  time  of  the 
feoffment,  then  the  feoffee  and  the  feoffor  shall  hold  their  parts 
of  the  land  in  common. 

And  the  like  law  is,  if  the  feoffment  be  made  of  a  third  part  or  Advowion. 
a  fourth  part,  &c.  And  if  there  be  an  advowson  appendant,  they 
are  also  tenants  in  common  of  the  advowson.  And  albeit  it  is  said, 
that  such  a  feoffment  of  a  moiety  or  a  third  part,  &c.  is  not  good 
without  writing,  for  that  (as  they  say)  a  man  cannot  create  an  un- 
certain estate  in  land  by  parol ;  yet  is  the  law  clear,  that  such  a  Feoffment  by 
feoffment  is  good  by  parol  without  writing,  and  such  an  uncertain 
estate  shall  pass  by  livery,  and  so  it  appears  in  our  books. 

But  if  a  man  be  seised  of  a  manor  whereunto  an  advowson  is  ^•«'  necemry 

to  grant  of  ad' 

appendant,  and  makes  a  feoffment  of  three  acres,  parcel  of  the  vowwi  in  com- 
manor,  together  with  the  advowson  to  two,  to  have  and  to  hold  the  ^'„|2^to 
one  moiety,  together  with  the  moiety  of  the  advowson  to  the  one  ^^  divided. 
and  his  heirs,  and  the  other  moiety  together  with  the  other  moiety 
of  the  advowson  to  the  other  and  his  heirs,  this  cannot  be  good 
without  deed ;  for  the  feoffor  cannot  annex  the  advowson  to  these 
three  acres,  and  disannex  it  from  the  rest  of  the  manor,  without 
deed.  ^^ 


SECTION   3Q0.  . 

And  it  is  to  be  understood^  that  in  the  same  manner  as  is  afore*  Assignees  of 
said  of  tenants  in  common  of  lands  or  tenements  in  fee-simple,  i^^  tenant  in 
or  in  fee-tail,  in  the  same  manner  thay  it  be  of  tenants  for  term  *^'??qV  -i 
of  Kfe.    As  if  two  joint-tenants  be  in  fee,  and  the  one  lets  to  one 
man  that  whieh  belongs  to  him  for  term  of  life,  and  the  other 
joint-tenant  lets  that  which  belongs  to  him  to  another  for  term 
of  life,  Jrc.  the  said  two  lessees  are  tenants  in  common  for  their 
lives,  l^c. 

Vide  Sect.  295.  where  this  is  sufEcicntly  explained  before. 
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Section  301. 


Assignee  of  one  Also  if  a  man  let  lands  to  two  men  for  term  of  their  lives,  and 
imd  bis°<roin-      the  One  grants  all  his  estate  of  that  which  belongs  to  him  to 

m 

j^°*^°  ^^„    another,  then  the  other  tenant  for  term  of  life,  and  he  to  wham 

teDants  in  com-  '  •^  ^      •f   j 

mon.  ihe  grant  is  made,  are  tenants  in  common  during  the  time  that 

both  the  lessees  live. 

And  memorandum,  that  in  all  other  such  like  cases,  although 
it  be  not  here  expressly  moved  or  specified,  if  they  be  in  like 
reason,  they  are  in  the  like  law. 


ranee. 


Joint'Untmts         And  80  it  IS  if  lands  be  let  to  two  for  term  of  their  lives  and  the 
^nt^afme^  life  of  the  longer  liver  of  them,  and  one  of  them  grants  his  part  to 

a  stranger,  whereby  the  jointure  is  severed,  and  dies,  here  shall  be 
no  survivor,  but  the  lessor  shall  enter  into  the  moiety,  and  the  sur- 
vivor shall  have  no  advantage  of  these  words,  (and  the  life  of  the 
longer  liver  of  them,)  for  two  causes.  1st.  For  that  the  jointure  is 
severed.  2dly.  For  that  those  words  are  no  more  than  the  common 
law  would  have  implied  without  them,  and  expressio  eorum  qua 
tadti  insunt  nihil  operaiur.  Hereby  it  appears  that  in  case  of  leases 
for  life  it  is  more  beneficial  for  the  lessor  to  have  the  jointure 
severed  than  to  have  it  continue  [sed  i  converso  as  to  the 
lessee]. 


[1916] 


Lease  for  life 
by  one  joint- 
tenant  a  tev€' 
ranee  of  the 
jointure  in  tlio 
reversion. 
(See  Com.) 


Section  302. 

Also  if  there  be  two  joint-tenants  in  fee,  and  the  one  lets  that 
which  to  him  belongs  to  another  for  term  of  his  life,  the  tenant 
for  term  of  life  during  his  life,  and  tlie  other  joint-tenant  who 
did  not  let,  are  tenants  in  common.  And  upon  this  case  a 
question  may  arise;  as  admit  thai  the  lessor  has  issue  and 
dies,  living  the  other  joint-tenant  Ids  companion,  then  living  the 
tenant  for  life,  the  question  may  be  this.  Whether  the  reversion 
of  the  moiety  which  the  lessor  has  shall  descend  to  the  issue  (^ 
the  lessor,  or  shall  the  other  joint-tenant  have  this  reversion 
by  survivorship.  Some  have  said  in  this  case,  that  the  other 
joint-tenant  shall  have  this  reversion  by  the  survivor,  and  their 


Liu.  S.S02.  TENANTS   IN   COMMON.  Co.IaU.  1916. 

reason  is  this,  sciL  That  when  the  joint-tenants  were  jointly 
seised  in  fee-simple,  although  the  one  of  them  make  an  estate 
of  that  belonging  to  him  for  term  of  life,  and  although  he 
has  severed  the  freehold  of  this  which  to  him  belongs  by  the 
lease,  yet  he  has  not  severed  the  fee-simple,  but  the  fee-simple 
remains  to  them  jointly  as  it  was  before.  And  so  it  seems  to 
them,  that  the  other  joint-tenant  who  survives  shall  have  the 
reversion  by  the  survivor,  &c.  And  others  have  said  the  con- 
trary, and  this  is  their  reason,  scilicet.  That  when  one  of  the 
joint-tenants  leases  that  belonging  to  him  to  another  for  term 
of  his  life,  by  such  lease  the  freehold  is  severed  from  the  join^ 
ture.  And  by  the  same  reason  the  reversion  which  is  depending 
upon  the  same  freehold  is  severed  from  the  jointure.  Also  if  the 
lessor  has  reserved  to  him  an  anntial  rent  upon  the  lease,  the 
lessor  only  should  have  liad  the  rent,  i^c.  the  which  is  a  proof, 
that  the  reversion  is  only  in  him,  and  that  the  other  has  nothing 
in  the  reversion,  S^c.  Also  if  the  tenant  for  term  of  life  were 
impleaded,  and  makes  default,  after  default  the  lessor  only 
shall  be  received  to  defend  his  right,  and  his  companion  in 
this  case  in  no  manner  shall  be  received,  the  which  proves  the 
reversion  of  the  moiety  to  be  in  the  lessor  only;  and  so  by  conse- 
quence, if  the  lessor  dies  living  the  lessee  for  term  of  life,  the  re- 
version shall  descend  to  the  heir  of  the  lessor,  and  shall  not  come 
to  the  other  joint-tenant  by  the  survivor,  Ideo  quaere.  But  in 
this  case  if  that  joint-tenant  who  has  the  freehold  has  issue  and 
dies  living  the  lessor  and  the  lessee,  then  it  seems  that  the  same 
issue  shall  have  this  moiety  in  demesne  and  in  fee  by  descent,  for 
that  a  freehold  [or  estate  in  possession"]  cannot  by  nature  of  join- 
ture be  annexed  to  a  reversion.  And  it  is  certain,  that  he  who 
leased  was  seised  of  the  moiety  in  his  demesne  as  of  fee,  and  none 
shall  have  any  jointure  in  his  freehold,  therefore  this  shall  de- 
scend  to  his  issue,  i^c.    Sed  quaere. 

And  upon  this  case  a  question  may  arise  ^c]  Here  Littleton 
makes  a  question,  and  shews  the  i^eason  on  both  sides,  and  con- 
cludes with  a  quaere.  When  Littleton  makes  a  question,  and 
shews  the  reason  on  both  sides,  the  latter  is  ever  his  own  and  the 
better.  But  time  has  made  this  question  clear;  for  now  all 
agree>  that  the  jointure  is  severed  for  the  time,  according  to  the 
latter  opinion  here  set  down  in  Littleton,  whose  reasons  are  un- 
answerable :   for   many  times  the  change  of  the  freehold  makes 


II  litiiMiuMi  .•!  •liuii;**  oi  lilt"  reversioa.  A*  I'amnr  Ji  -Tst,  rrhe 
niNimin  .I'l.M-u  It  ii^iii  ii"  fiis  wire.  }r  tkuiic  :ar  jh.  ~3a&e  i 
■  Ms^r  itii  ..|,..  .It  Mtc  n*isHw»,  II  every  nt  rhese  'rtaea  "3**  ieaesst  ^uzis  a. 
ic*v  "Vfi^uiii  »v  -.vriMii;.  is»  ^hail  w  -Kuci  tnai^  lc  .arzp  a  "be 
nii|Mri  M  'hN4-«iiiiiitimiu'i:  .  md  it  the  Mtiiar  nTjCii^  jmt  'Jie 
tivvi'«i\»ii  V  N|HV«;iiii  itpuii  .1  irwhuld)  for  lite,  ic  ^iciil :: 

■»»|*M.    '^   :t:Uit    'VVII   ^iiu. 


'»^  .  (I   uitm     ru9i»H  ifkf  ftrtmtwH  which  u  (liepflMamr  igoa  :ic 

*r«#4t'iii  >>  M  (T«rf»  '  '«*Mi  //ic  fuiMiunr  wSi'.j     If  two  juinr-fefsuiss  'jl  ree 

v,  iiui  tnv^    veil  huii  III  J  I0H6C  tu  an  abbot  and  x  -recTxiar  3xui  ?br 

'iMtii  I'l  lih'ii  iivris  'tt*<v  tiii*  irvcmiuii  that  is  dependant  txkkl  seveni 

'ttvitutti-^    <>    .c%«'if\l.      \iid  ^iu  it  is»  it  they  join  jl  1  jease  :o  mo 

^'*.*  'I        .i:i,iii:it  i'uti.    i»   »:i*v  .in\i  lo  iiuid  the  *ine  moiety  to  the  jqc  rbr  liie. 

uMi  lilt  .Mihi  MUMi'iv  lo  liio  other  t'ur  life,   tor  botii  uhese  lases  ne 


•    •    •  •«  It!    * 


'I  •  »  •  ••    •«» 
1*     t  *  ■•■•  •   •• 


■«    ate    *«A< 


i'K      \ 


I   'wv»    *'mi  uMuditM  i»ii  i»i  ,1  IcuM!  Tor  twenty-one  years,  ind  rhtr 

'M\'  .'4     iuiu    I'lH    Mx  {»ciM  loi   oiMiuiii  years,  port  ot'  che  lem.  the 

itiiitMtv.«  .v%t-ii>u.    uui   ^uivtvur  liuUU  nut  place,  ^^rxbcnnrbri 

•itiiMl    Miituni     M   wuiH  1'%  .\H  lii^^li  .in  interest  as  tor  manv  more 

w.ii^.     itii    V    'tii'^    1    -K'N«.tlvc(l.   llil.  18  liliz.  Regrtt€£y  iM   CjmnMM 

M  !^^\*  .  oputv^'tix'i^  'v  Ml  lets  .unl  the  one  makes  a  leaise  for  lite. 
'(uh  .«  u>  .v%vif«itv-^:  •(  *{\x't  i'tiptiiv.enury,  for  notwithstandins  tht 
-OMt  «n:ul  -ti.ti^v  >Miv  i\\*%%iy  n|H>n  (htm  both. 

I  till  i  •  ^^1*  vm;ii  ;.vitrtu(H  \\  Mwl  oiw  uiaketi  a  lease  for  life,  thts  i< 
I  xx%viTiiu«    .(  Mi^     \Miiuiu\    (s  lallletun  here  takes  it,  and  several 

i  M'  /  H  ,.%n-  >.!,  v.Hf^tti  in  Mtmttii  rtfUy  the  lessor  onltf  $hould 
h.K\  h.w  *,  ,^,  A^  '  i;.jj  .J  1^^^.,,  luiiit-tenants  make  a  lease  for 
.*.?v\  .v>4.'4^-,t;;^  I  vni  X.  ..„,<  .»4  ihv»uK  the  rent  shall  enure  to  them 
x*wJ.  Axua.Mi  ..uj  \:%vi^\»n  tviuttinti  in  jointure,  unless  the  re- 
'^'^  •'••''''-  ^'^'  -*>  ^^v^r^t  itiUMu\^\K  .in%l  then  he  only  to  whom  it  is 
rs:k:£^^u  >.>a..  >.tvv  i  ^^it  if  thcv  make  a  lease  by  deed  in- 
*.>c«:<v:.  :^«>«;M  \ -.it^*^  ,.|.  ,m^«ni;^  tvu*  rvvenMon  to  one  of  them,  that 
->  *^ic  Avu^M.-  liicv    *\i,(   x\\s?  ivwi'^QU   before,   but  the  rent  is 
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And  so  it  is  if  such  a  lessee  for  life  [that  is,  a  lessee  of  the  en-  Hence  surren- 
tirety  by  both]]  should  surrender  to  one  of  them,  it  shall  enure  .to     **"  ''^^^ 
them  both,  for  that  they  have  a  joint  reversion.     But  if  the  lessee 
grant  his  estate  to  one  of  them  [whereby  that  one  becomes  tenant 
pur  outer  vie  of  the  whole],  no  part  of  it  [i.  e.  no  part  of  the  grant] 
shall  enure  to  his  companion,  because  as  to  the  moiety  [which  in  the 
supposition  th^t  any  part  does]  belong  to  his  companion,  that  is 
[already]  in  esse  in  him  to  whom  the  grant  is  made  [for  term  of  life      [1926] 
with]  reversion  [therein]  to  the  other  in  fee.     [Thus  if  A.  and  B.  are 
joint-tenants  in  fee,  and  they  both  join  in  a  lease  to  C.  for  his  life, 
with  livery,  this  is  no  severance  of  the  joint-tenancy  in  the  rever- 
sion, and  if  C.  re-grants  his  life  estate  to  A.,  then  A.  becomes 
tenant  pur  auter  vie  of  the  entirety  with  reversion  to  himself  and 
B.  in  joint  tenancy.] 

If  two  joint-tenants  make  a  lease  for  life  with  remainder  [as  to  Remainder. 
one]  to  his  companion  in  fee,  this  is  a  good  remainder  of  his 
moiety  to  his  companion. 


Sf  CTiox  303.  [193a] 

But  if  it  be  that  the  law  in  this  case  is  such,  that  if  the  lessor  if  lease  for  life 

by  ooe  be  in  a 

die  living  the  lessee  and  living  the  other  joint-tenant  who  has  teverance,  [as  it 
the  freehold  of  the  other  moiety,  that  the  reversion  shall  descend  ^^ry'Jm^u^  i» 
to  the  issue  of  the  lessor,  then  is  the  jointure  and  title  which  any  ^^^^^  ^^' 
of  them  may  have  by  survivorship  and  right  of  the  jointure 
taken  away  and  altogether  defeated  for  ever.    In  the  same 
manner  it  is,  if  that  joint-tenant  who  has  the  freehold  dies  living 
the  lessor  and  the  lessee,  if  the  law  be  so  that  his  freehold  and  fee 
which  he  has  in  the  moiety  shall  descend  to  his  issue,  then  the 
jointure  shall  be  defeated  for  ever. 

Then  is  the  jointure  and  title  S^c.  and  the  r^ht  of  the  jointure  taken  Contra  ;/or  if 
away  S^c.']  And  the  reason  of  this  is,  for  if  the  jointure  be  severed  botk  their  lift- 
at  the  time  of  the  death  of  him  who  dies  first,  the  benefit  of  the  *^«*»>*"'\ 

'  tenancy  revtveg' 

survivorship  is  utterly  destroyed  for  ever,  as  hath  been  said  before 
in  the  Chapter  of  Joint  Tenants.  But  in  the  case  aforesaid,  if 
the  tenant  for  life  dies  in  the  lifetime  of  both  the  joint  tenants,  they 
are  joint  tenants  again  as  they  were  before. 


.;..:  -.he  one  let>   ':.  ?  -.  .:t  to 

-  .    ..-  lessor  dies,  sou:  -  -.;-  r.-^it 

..:  11,  fur  bv  his  death  :    .  '.v  •>.. 

.   :    .n'  contrary ;  and  thcii  r.  is..ii 

-•   i.-'urh  the  jointure  \va<  .>-:•.  t».'I, 

^-  :•  iitinued.     2\nd  secondlv.  t':»::t 

.      .!••    t' the  joint-tenants  there  ::.5;>: 

.•    ■ .  tiie  freehold.     But  htMv  if  tii* 
/  :*:.  \i':re  had  been  no  benefit  i>f  >iii 


*•  .«.u. 


>_    •   .  V  304. 


•  f  .  •  •     V 


•**. 


Je^.  ^uul  the  one  release  by  his  dad  to 

.. /f.>    /./  ':te  right  which  he  has  in  the  laud, 

./#    "t  "^tirnist  is  made,  the  third  part  of  thi 

•»    .  Hi  ••»'  fffrsf ,  and  he  and  his  companion 

.    iir'i 'n  jointure.     And  as  to  the  third 

'./ •  .    'r  thx  release,  he  holds  that  third 

.>    'immnion  in  common, 

^^    -v     -'   \;^  are  to  be  observed.     1st.  That 

\  .       I    ' .  \'-  l\'^niU\  and   not  Ijv  wav  ot 

•    '      *       -li-iso  should  enure    to    his  cuni- 

• .     •.  •  l-v  him  who  makes  the  release. 

•  .r^:T  :\vo.  then  had  it  wrouirht  no 

•  •   ;.  ::  'i:  uf  the  title,  as  is  explained 
^*.     -     •  ::  ;  :  supposition  of  law  for  nianv 

•-  .'-^c  :-  made  (as  hath  been  said) 

•  '  -    c'  oribr.  as  thev  shall  deraiixn  the 
*.'.  >.:ond  thing  to  be  observed  is, 

".  ■..  i:as  a  fee-simple  without  this 

;^.v.  \'\  the  first  ehiipter  of  the  first 

:.*<.^  :>  made  is  seised  per  f/ii/  d  per 

V      •>  '.*.  uh  been  said  in  the  Chapter  of 

V      x.^  I.iw  is  between  coparceners: 

•  :.    arcer.ers,  and  the  one  has  issue 
^.     •     . '.iior  n:av  release  to  anv  one  of  the 

•.  X  '.  she  to  whom  the  release  is  made 
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hath  not  an  equal  part ;  for  by  the  privity  and  indivisibility  of  the 
estates^  the  release  is  good. 

^  But  if  two  joint-tenants  be  of  twenty  acres,  and  the  one  makes 
a  feofFment  of  his  part  in  eighteen  acres,  the  other  cannot  release 
his  entire  part^  but  only  in  two  acres,  for  that  the  jointure  is  severed 
for  the  residue. 


Section  305. 

And  it  is  to  be  observedy  that  sometimes  a  deed  of  release  shall  Husband,  wife, 
take  effect  and  enure  to  pass  the  estate  of  him  who  makes  the  ftrint-twaSte! 

release  to  him  to  whom  the  release  is  made,  as  in  the  case  *^  of  stran- 
ger s  release, 

aforesaid,  and  also  as  if  a  joint  estate  be  made  to  husband  ist  to  husband, 
and  unfe  and  a  third  person,  and  the  third  person  releases  all  his 
right  in  the  tenements  to  the  husband,  then  has  the  husband  the 
moiety  which  the  stranger  had,  and  the  wife  has  nothing.  And 
if  in  such  case  the  stranger  release  to  the  wife,  not  naming  the 
husband  in  the  release,  then  has  the  wife  the  moiety  which  the 
stranger  had,  &c.  and  the  husband  has  nothing  but  in  right  of 
his  wife,  because  the  release  enures  to  make  [i.  e.  to  pass]  an 
estate  to  the  person  to  whom  it  is  made,  viz.  all  that  which  be- 
longs to  him  who  makes  the  release,  Sfc. 

This  is  evident  upon  that  which  has  been  said  before.  And  it  is  Fourfold  oper- 
to  be  understood,  that  a  release  may  enure  four  manner  of  ways.  ^^.  *' 
First,  by  way  of  milter  testate,  as  here  it  appears.  Secondly,  by 
way  of  milter  le  droit.  Thirdly,  by  way  of  extinguishment.  Fourthly, 
by  way  of  creation  or  enlargement  of  an  estate,  as  hereafter  in  this 
chapter  shall  appear.  And  it  is  to  be  observed,  that  upon  a  release 
which  creates  or  enlarges  an  estate,  or  enures  by  way  of  mitter  testate, 
a  rent  may  be  reserved,  but  not  upon  a  release  that  enures  by  way 
of  mitter  le  droit,  or  which  enures  by  way  of  extinguishment. 

The  (<Src.)  in  the  end  of  this  section  implies  a  diversity  between  a  [194a] 
release  which  enures  by  way  of  mitter  testate  (whereof  Littleton 
here  speaks)  and  a  release  that  enures  by  way  of  extinguishment ; 
for  of  a  release  enuring  by  way  of  extinguishment  made  to  the 
husband,  the  wife  shall  take  benefit,  or  to  the  wife,  the  husband 
shall  take  benefit,  as  hereafter  shall  more  at  large  appear. 


Co.Litt.lMa.l94b. 


TENANTS    IN    COMMON. 


Uii.  5.906. 


Section  306. 


Release  to  one    And  in  some  cases  a  release  shall  enure  to  pass  all  the  right  which 

Oi  two  disscisoiiB 

carries  the         he  who  makes  the  release  has  to  him  to  whom  the  release  is  tnade. 

^  ^^'  As  if  a  n%an  seised  of  certain  tenements  is  disseised  by  two  disseisors 

[who  are  joint-tenants'],  if  the  disseisee  by  his  deed  release  all  his 
right,  &c.  to  one  of  the  disseisors,  then  he  to  whom  the  release  is 
made  shall  have  and  hold  all  the  tenements  to  him  alone,  and  shall 
oust  his  companion  of  cUl  occupation  in  this.  And  the  reason  is,  for 
that  the  two  disseisors  were  in  against  the  law,  and  when  orie  of  them 
happens  to  get  the  release  of  him  wlio  has  right  of  entry,  bic.  this 
right  in  such  case  shall  vest  in  him  to  whom  the  release  is  made,  and 
he  is  in  like  plight  as  if  he  who  has  the  right  had  entered  and  en- 
feoffed him.  And  the  reason  is,  for  that  he  who  before  Jiad  an 
estate  by  wrong,  i.  e,  by  disseisin,  £fc.  has  now  by  the  release  a 
rightful  estate. 

Here  Littleton  pursues  the  second  part  of  his  division,  viz.  uhere 
a  release  shall  enure  by  way  of  mitter  le  droit. 


Usurpation  of 
advowton. 


Disseised  by  two  disseisors,  ^c]  The  like  law  is,  where  there  are 
two  joint  abators  or  intruder,  who  come  in  merely  by  wrong.  But 
if  two  men  usurp  [an  ad  vow  son]  by  a  wrongful  presentation  to  a 
church,  and  their  clerk  is  admitted,  instituted  and  inducted,  and  then 
the  rightful  patron  releases  to  one  of  them,  this  shall  enure  to  them 
both,  for  they  come  not  in  merely  by  wrong,  for  their  clerk  is 
in  by  admission  and  institution,  which  arc  judicial  acts.  And 
therefore  an  usurpation  shall  work  a  remitter  to  one  that  has  a 
former  right. 


IReaton  of  the 
foTtgoing  ope* 
ration  (fart' 
lease. 


[1946] 


Then  he  to  whom  the  release  is  made  shall  have  and  hold  all  the  tene- 
ments, ^c]  Here  by  operation  of  law  presently  upon  the  delivery 
of  the  release  the  whole  freehold  and  inheritance  is  vested  in  him  to 
whom  the  release  is  made,  and  all  the  estate  that  the  other  disseisor 
had  is  thereby  wholly  devested  :  for  right  and  wrong  cannot  consist 
together  but  the  wrongful  estate  gives  place  to  the  rightful.  And 
the  reason  hereof  is  for  that,  as  hath  been  said,  the  disseisor  to 
whom  the  release  was  made,  was  seised  per  my  et  per  tout,  where- 
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unto  when  the  right  comes  it  excludes  the  wrong;  for  right  which 
is  lawful^  and  wrong  that  is  contrary  to  law,  cannot  stand  together. 

In  like  plight  as  if  he  who  has  the  right  had  entered  and  enfeoffed 
him,  ^c]  The  (^c.)  implies  that  this  is  true  secundum  quid,  but 
not  simplicitir :  for  as  to  the  holding  out  of  the  joint  disseisor^  it 
amounts  to  as  much  as  if  he  had  entered  and  enfeoffed  him  to 
whom  the  release  is  made,  but  it  does  not  amount  to  an  entry  and 
feoffment  simplicitir  to  all  purposes,  as  shall  be  said  hereafter  its 
proper  place  in  the  Chapter  of  Releases. 


Section  307. 

And  in  some  cases  a  release  shall  enure  by  toay  of  extinguishment ;  Rdeaietoone 
imd  in  such  case  tlie  release  shall  aid  the  joint-tenant  to  whom  the  ^^  toboth* 
release  was  not  made  as  well  as  him  to  whom  the  release  was  made. 
As  if  a  man  be  disseised,  and  the  disseisor  makes  a  feoffment  to  two 
men  in  fee,  if  the  disseisee  release  by  his  deed  to  one  of  the  feoffees, 
this  release  shall  enure  to  both  the  feoffees,  for  tliat  the  feoffees 
have  an  estate  by  law,  i.  e.  by  the  feoffment,  ami  not  by  wrong  done 
to  any,  ^c. 


Section  308. 

In  the  same  manner  it  is,  if  the  disseisor  makes  a  lease  to  a  man  Kelease  to  par 
f^  term  of  his  life,  the  remainder  over  to  another  in  fee,  if  the  enures  to  him 
disseisee  release  to  the  tenant  for  term  of  life  all  his  right,  fcc.  this  *"7?"q*^^?* 
release  shall  enure  as  well  to  him  in  the  remainder  as  to  the  tenant 
for  term  of  life.     And  the  reason  is,  for  that  the  tenant  for  life 
comes  to  his  estate  by  course  of  law,  and  therefore  this  release  shall 
enure  and  take  effect  by  way  of  extinguishment  of  the  right  of  him 
who  releases,  S^c.     And  by  this  release  the  tenant  for  life  has  no 
ampler  or  greater  estate  than  he  had  before  the  release  made  to 
him,  and  the  right  of  him  who  releases  is  altogether  extinct.    And 
inasmuch  as  this  release  cannot  enlarge  the'estate  of  the  tenant  for 
life,  it  is  reason  that  the  release  should  enure  to  him  in  remain'- 
der,  tac. 

More  shall  be  said  of  releases  in  the  Chapter  of  Releases. 

Y 


Go.Utt.  l»5a— 1976. 
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Section  309. 


Alienation  by 
parceners 
makes  tenant 
in  common. 


Also,  if  two  parceners  be,  and  the  one  aliens  that  which  belongs 
to  Iier  to  another,  then  the  other  parcener  and  the  alienee  are 
tenants  in  common. 


[1956] 


Section  310. 


Prescription. 


Also  note,  that  tenants  in  common  may  be  by  title  of  prescrip- 
tion. And  in  divers  other  ways  may  men  be  tenants  in  common 
which  are  not  expressed  here,  ^c. 

But  joint-tenants  cannot  be  by  prescription,  because  there  is  sur- 
vivorship between  them,  but  not  between  tenants  in  common. 


[196a6] 


Sections  311,  312,  313,  314, 


[Treat  of  the  remedies  of  tenants  in  common  and  joint-tenants 
by  real  action,  in  the  which  tenants  in  common  are  for  the  most 
part  entitled  to  several  actions,  but  joint-tenants  must  sue  in  all 
their  names.] 


Grant  of  rent         And  it  is  to  be  further  known,  that  if  there  be  two  tenants  in  com- 

hy  tenant  in  i»  i  •i-i»  n    i     • 

common  u  a       mon,  and  they  grant  a  rent  of  twenty  shillmg8/>er  atinum  out  of  their 

?fnl«'- contra     l^^d,  the  grantee  shall  have  two  rents  of  twenty  shillings,  for  that 

of  reservation  to  every  man's  grant  shall  be  taken  most  strongly  against  himself, 

[197  a]       a'ld  therefore  they  [shall]  be  [construed  as]  several  grants  in  law. 

But  if  they  make  a  gift  in  tail,  a  lease  for  life,  &c.  reserving  twenty 

shilHngs  rent  to  them  and  their  heirs,  they  shall  have  but  one 

twenty  shillings,  for  they  shall  have  no  more  than  they  themselves 

reserved :  and  the  donee  or  lessee  shall  pay  but  twenty  shillings, 

according  to  their  own  express  reservation. 

^"^ul??^**'        And  tenants  in  common  shall  join  in  a  quare  impedii,  because 
^         ■'       the  presentation  to  the  advowson  is  entire. 
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Section  315. 

Also,  tenants  in  common  may  have  actions  personal  jointly  in  all  Actions  real 
their  names,  as  of  trespass,  for  breaking  their  closes,  fishing  in  distinguished. 
tlieir  piscary,  and  such  like.     In  this  case  tenants  in  common  shcdl 
have  one  action  jointly,  and  shall  recover  jointly  their  damages, 
because  the  action  is  in  the  personalty,  and  not  in  the  realty. 

And  it  is  to  be  observed,  that  where  damages  are  to  be  recovered  Tenants  in  am 

^  A  ^      .  A     *  •  i^Mn  and  poroe 

for  a  wrong  done  to  tenants  m  common,  or  parceners  m  a  per-  „^,  arejoim- 
sonal  action,  and  one  of  them  dies,  the  survivor  shall  have  the  *^^^^P^' 

'  '  tonal  actumt. 

action;  for  albeit  the  property  or  estate  be  several  between  them,  [198a] 
yet  the  personal  action  is  joint.  And  here  is  implied  a  diversity 
between  a  chattel  in  possession,  and  a  personal  chose  in  action  be- 
longing to  them.  As  if  two  tenants  in  common  be  of  land,  and  one 
[i.  e.  a  stranger]  commits  a  trespass  therein,  of  this  action  they  are 
joint-tenants,  and  the  survivor  shall  hold  place.  So  it  is  if  two 
tenants  in  common  be  of  a  manor,  and  they  make  a  bailiff  thereof, 
and  one  of  them  dies^  the  survivor  shall  have  the  action  of  account, 
for  the  action  given  to  them  for  the  arrearages  upon  the  account 
was  joint.  So  it  is  if  two  tenants  in  common  sow  their  land,  and 
one  [i.  e.  a  stranger]  eats  the  same  off  with  his  cattle,  though  they 
have  the  corn  in  common,  yet  the  action  given  to  them  for  tres- 
pass in  the  same  is  joint,  and  shall  survive.  For  the  trespass  and 
damage  done  to  them  was  joint,  all  which  is  here  implied  by  Lit- 
tleton, who  says,  that  they  shall  have  an  action  jointly,  and  the 
same  law  is  of  coparceners. 

But  if  two  tenants  in  common  be  of  goods,  as  of  a  horse  or  of  CoDin  of  per- 
any  other  goods  personal,  there  if  one  die,  his  executors  shall  be 
tenant  in  common  with  the  survivor. 


turvtvet. 


And  not  in  the  realty,  ^c]  If  two  tenants  in  common  be  of  an  Qua.  imp. 
advowson,  and  a  stranger  usurps,  so  that  the  right  is  turned  to 
an  action,  and  they  bring  a  writ  of  quare  impedit  which  concerns  the 
realty,  and  the  six  months  pass,  and  one  dies,  the  writ  shall  not 
abate,  but  the  survivor  shall  recover,  otherwise  there  would  be  no 
remedy  to  redress  this  wrong.  And  so  it  is  of  coparceners,  and 
this  is  one  exception  out  of  our  author's  rule. 

Y  2 
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So  doH  elegit. 


DanutgM  in 
wMte. 


But  if  three  coparceners  recover  land  and  damages  by  force  of 
an  elegit,  and  two  of  them  die ;  the  third  shall  have  the  whole  by 
survivorhip,  till  the  whole  damages  are  paid. 

If  the  aunt  and  niece  join  in  an  action  of  waste  for  waste  done 
in  the  life  of  the  other  sister,  the  aunt  shall  recover  the  damages 
only,  because  the  same  belongs  not  by  law  to  the  niece.    And  some 
.  hold  the  damages  in  that  case  to  be  the  principal. 


Section  316. 


Debt  for  rant 
not  Mvoral. 

[198/,] 


Also,  if  two  tenants  in  common  mate  a  lease  of  their  tenements 
to  another  for  term  of  years,  rendering  to  them  a  certain  rent 
yearly  during  the  term,  if  the  rent  he  behind,  l^c.  the  tenants  in 
common  shall  have  one  action  of  debt  against  the  lessee,  and  not 
divers  actions,  for  that  the  action  is  in  the  personalty. 


Avowry. 


Section  317. 

But  in  an  avowry  for  the  said  rent  they  ought  to  sever,  for  this 
is  in  the  realty,  as  the  assize  is  above. 

This  being  ai\  addition  to  Littleton,  albeit  it  be  consonant  to  law 
yet  1  omit  [any  comment  upon]  it. 


IN^VtUiMIMl 


Section  318. 

Al«so»  iemMmis  in  aimmon  wHty  well  wMie  p€artiiion  betM)een  them  if 
tkify  utill^  b^t  tkry  skatl  nol  he  compelled  to  wHjJte  partition  by  the 
litir«  AmI  if  th^y  m^tke  p^trtithm  hetureem  tkemuelves  by  their  agree- 
HK^iil  4tih/  iVM«riil«  j^iH'A  partitiom  is  gooit  ^nmyk^  as  is  adjudged  in 
the  h^i^  M/^ajM^iT. 


Srcnox  319, 


^Im^Hv^  «v<i^^     a  t>^v\  «^  liUfv  i^  iemiMmis  im  Kmmmm  of  lemds  emd  iemeutenis  &c. 
m  ^sM>t<M¥^s  im  tke  stmrne  mmmtr  iAewe  Imoyi]  te  [tememie  m  com- 
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mon]  of  chattels,  real  and  personal.     As  if  a  lease  he  made  of 

certain  lands  to  two  men  for  term  of  twenty  years,  and  when  they 

are  possessed  of  this,  one  of  the  lessees  grants  that  which  to  him      [199  a] 

belongs  to  another  during  the  term,  then  he  to  whom  the  grant  is 

made  and  the  other  shall  hold  and  occupy  in  common. 

Grants  that  which  to  him  belongs.']  The  same  law  is  if  the  one 
lessee  in  this  case  makes  a  lease  for  part  of  the  term^  the  second 
lessee  and  the  other  are  tenants  in  common^  as  hath  been  said  in 
the  Chapter  of  Joint-tenants. 


Section  320. 


[Treats  of  wardship.] 


Section  321. 

In  the  same  manner  it  is  of  chattels  personal.  As  if  two  have  Chauels  per- 
jointly  by  gift  or  by  buying  a  horse  or  an  ox,  ^c.  and  the  one  grants 
that  which  to  him  belongs  of  the  same  horse  or  ox  to  another,  the 
grantee  and  the  other  who  did  not  grant,  shall  have  and  possess 
such  cliattels  personal  in  common*  And  in  such  cases,  where  divers 
persons  have  chattels  real  or  personal  in  common,  and  by  divers 
titles,  if  one  of  them  dies,  the  others  who  survive  shall  not  have  rigoAi 
this  as  survivors,  but  the  executors  of  him  who  dies  shall  hold  and 
occupy  with  them  who  survive,  as  their  testator  did  or  ought  to 
have  done  in  his  lifetime,  b^c.  because  their  titles  and  rights  in  this 
were  several,  &c. 


Section  322. 

Also,  in  the  case  aforesaid,  if  two  have  an  estate  in  common  for  Ejectment  for 
term  of  years,  bic.  and  the  one  occupies  all  and  puts  the  other  out  of  ^nion.^^"' 
possession  and  occupation,  he  who  is  put  out  of  occupation  shall 
have  against  the  other  a  writ  q/*ejectione  firmee  of  the  moiety,  l^c. 


Sectiox  323. 

[Of  wardship.] 
Y  3 


Co.JUli.  1996.  200a.  2006.        tenants  in  common.  IaU.  ^.323. 

Receipt  of  all  The  09ie  occupies  all  and  puts  the  other  out  of  possession.']  These  are 

<«ianU«l^*!    words  materially  added,  for  albeit  one  tenant  in  common  take  the 
wan  no  ouster     whole  profits,  the  Other  has  no  remedy  by  law  aminst  him,  for  the 

oj  companion,  *  .  T»-#»i-i» 

taking  of  the  whole  profits  is  no  ejectment.  But  if  he  dnve  out  of 
the  land  any  of  the  cattle  of  the  other  tenant  in  common,  or  will  not 
suffer  him  to  enter  or  occupy  the  land,  this  is  an  ejectment  or  ex- 
pulsion, whereupon  he  may  have  ejectione  jirma  for  the  one  moiety, 
and  recover  damages  for  the  entry,  but  not  for  the  mesne  profits. 

Remedy  agaimt       Ejectionefirnue  of  the  moietu,  ^c]     Here  by  this  ^c.  is  to  be  un- 

eompanion  as  to 

chatuu  per-       dcrstood  this  diversity  between  chattels  real  and  chattels  personal ; 
'*^200al       ^^^  ^^  ^"®  tenant  in  common  takes  all  the  chattels  personal,  the 
other  has  no  remedy  by  action,  but  he  may  take  them  again. 

Waif;  Estray,  As  if  two  tenants  in  common  be  of  a  manor  to  which  waif  and 
stray  belong,  and  an  estray  happens,  they  are  tenants  in  common 
of  the  same,  and  if  the  one  takes  the  estray  the  other  has  no 
remedy  by  action  but  to  take  again.  But  if  by  prescription 
the  one  is  to  have  the  first  beast  happening  as  an  estray,  and  the 
other  the  second,  there  an  action  lies  if  the  one  takes  that  which 

Dove.house;      pertains  to  the  other.     If  two  tenants  in  common  be  of  a  dove- 

trespass. 

house,  and  the  one  destroys  the  old  doves,  whereby  the  flight  is 
wholly  lost,  the  other  tenant  in  common  shall  have  an  action  of 
trespass,  for  the  whole  flight  is  destroyed,  and  therefore  he  cannot 

^ToAH  71  ^^  ^^^  plead  tenancy  in  common.  And  so  it  is  if  two  tenants  iu 
^'^  common  be  of  a  park,  and  one  destroys  all  the  deer,  an  action  in 

Metestones.  trespass  lies.  If  two  tenants  in  common  be  of  land  and  of  mete 
stones,  pro  metis  et  bundis,  and  the  one  takes  them  up  and  carries 
them  away,  the  other  shall  have  an  action  of  trespass  quare  vi  et 
amns  against  him,  in  like  manner  as  he  shall  have  for  the  destnic- 
'*"'•  tion  of  doves.     If  two  several  owners  of  houses  have  a  river  in 

common  between  them,  if  one  of  them  corrupt  the  river,  the  other 
shall  have  an  action  upon  his  case. 

Remtdy  for  If  two  tenants  in  common,  or  joint-tenants,  be  of  a  house  or 

repairs  of  houta  "^iH^  ^nd  it  fall  in  dccay,  and  the  one  is  willing  to  repair  the  same, 
uud  mills.  j^j  ^YiQ  other  will  not,  he  that  is  willing  shall  have  a  writ  de  repa- 
ratione  facieuda;  and  the  writ  says,  ad  reparationem  et  sustenta- 
tiofiem  ejusdem  domUs  teneantur ;  whereby  it  appears,  that  owners 
are  in  that  case  bound  pro  botio  publico  to  maintain  houses  and 
mills  which  arc  for  the  habitation  and  use  of  man. 
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If  one  joint-tenant  or  tenant  in  common  of  land  makes  his  com-  Actionrfac- 
panion  his  bailiff  of  his  part,  he  shall  have  an  action  of  account  *^""'  against 
against  him,  as  hath  been  said.     But  although  one  tenant  in  com-  ^>'*/- 
mon  or  joint-tenant  without  being  made  bailiff  take  the  whole 
profits,  no  action  of  account  lies  against  him ;  for  in  an  action  of 
account  he  must  charge  him   either  as    guardian,  bailiff,  or  re- 
ceiver, as  hath  been  said  before,  which  he  cannot  do  in  this  case, 
unless  his  companion  constitute  him  his  baiUff.     And  therefore  all 
those  books  which  affirm  that  an  action  of  account  lies  by  one 
tenant  in  common,  or  joint-tenant,  against  another,  must  be  in- 
tended when  the  one  makes   the  other  his  bailiff,  for  otherwise 
"  never  his  bailiff  to  render  an  account"  is  a  good  plea. 

If  there  be  two  tenants  in  common  of  a  wood,  turbary,  piscary,  AetimofwaUi 
or  the  like,  and  one  of  them  commits  waste  against  the  will  of  his  ^^e  oSftfcom- 
companion  his  companion  shall  have  an  action  of  waste,  and  he  v^nion. 
who  did  the  waste  before  judgment,  has  election  either  to  take 
his  part  in  certainty  by  the  sheriff  and  the  oath  of  men,  8cc.  or 
grant  that  from  thenceforth  he  shall  not  do  waste  but  according 
to  his  portion.  Sec.  and  if  he  make  choice  of  a  certain  place,  then 
the  place  wasted  shall  be  assigned  to  him.     But  this  extends  not 
to  coparceners,  because  they  were  compellable  to  make  partition  by 
the  common  law  :  and  this,  as  it  is  said,  extends  as  well  to  tenants 
in  common  and  joint-tenants  for  life  as  of  inheritance. 

But  if  one  tenant  in  common,  or  joint-tenant  of  a  dove-house,  Dove-house. 
destroy  the  whole  flight  of  doves,  no  action  of  waste  lies  in  that 
case  upon  the  said  statute,  as  some  hold. 

If  lands  are  given  to  two  and  to  the  heirs  of  one  of  them,  and  Life  estate. 
the  tenant  for  life  doth  waste,  he  who  has  the  inheritance  shall      ^^' 
have  no  action  of  waste  by  the  statute  of  Gloucester,  but  upon  the 
statue  of  W.2.  he  may  have  au  action  of  waste. 

And  it  is  to  be  known,  that  one  tenant  in  common  may  enfeoff  Feoffment  and 
his  companion,  but  not  release,  because  the  freehold  is  several.  gtOshedasto' 
Joint-tenants  may  release,  but  not  enfeoff,  because  the  freehold  is  ^^^^^^f^^j^am- 

<i  *  mon,  joint' 

joint;  but  coparceners  may  both  enfeoff  and  release,  because  their  tenanu,and 

.....  1  eojmrcenen, 

seisin  to  some  intents  is  joint,  and  to  some  several. 
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Ida.  ^.290. 


Advowton.  The  one  lets."}    If  two  joint-tenants  be  of  an  advowson,  and  the 

one  presents  to  the  church,  and  his  clerk  is  admitted  and  instituted, 
this  in  respect  of  the  privity  shall  not  put  the  other  out  of  posses- 
sion ;  but  if  that  joint-tenant  who  presents  dies,  it  shall  serve  for  a 
title  in  a  quare  impedit  brought  by  the  survivor.  But  yet  if  one 
joint-tenant  or  tenant  in  common  present,  or  if  they  present 
severally,  the  ordinary  may  either  admit  or  refuse  to  admit  such  a 
presentee,  unless  they  join  in  presentation,  and  after  the  six  months 
he  may  in  that  case  present  by  lapse. 


Adoowson, 
Pareenen* 
Curtesy, 


But  if  there  be  two  or  more  coparceners,  and  they  cannot  agree 
to  present,  the  eldest  shall  present;  and  if  her  sister  disturbs 
her,  she  shall  have  a  quare  impedit  against  her ;  and  so  shall  the 
issue  and  the  assignee  of  the  eldest,  and  yet  he  is  tenant  in  com- 
mon with  the  youngest.  And  in  the  same  manner  the  tenant  by 
the  curtesy  of  the  eldest  shall  present.  But  if  there  be  four  copar- 
ceners, and  the  eldest  and  the  second  present  [jointly]  and  the 
other  two  present  jointly  or  severally,  the  ordinary  may  refuse  them 
all ;  for  the  eldest  did  not  present  alone,  but  she  and  one  other  of 
her  sisters  with  her. 


[187fl] 

Partition. 


Section  290. 

A^so,  joint-tenants  (if  they  will)  may  make  partition  between 
them,  and  the  partition  is  good  enough ;  but  they  shaU  not  be 
compelled  to  do  this  by  law ;  but  if  they  will  make  partition  of 
their  own  will  and  agreement,  the  partition  shall  stand  in  force. 


Deed, 


May  make  partition.l  This  partition  must  be  by  deed,  as  hatli 
been  said  before.  But  joint-tenants  for  years  may  make  partition 
without  deed. 


Compultary 
partition. 


They  shall  not  be  compelkd,}  This  is  true  regularly ;  but,  by  the 
custom  of  some  cities  and  boroughs,  one  joint-tenant  or  tenant  in 
common  may  compel  his  companion,  by  writ  of  partition  grounded 
upon  the  custom,  to  make  partition.  And  since  Littleton  wrote 
joint-tenants  and  tenants  in  common  generally  are  compellable  to 
make  partition  by  writ  framed  upon  the  statutes  of  31  &  32  H.  8. 
as  before  hath  been  said.     And  albeit  they  are  now  compellable  to 
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CHAPTER  V.     Section  325. 


OP    ESTATES    UPON   CONDITION. 


Estates  which  men  have  in  lands  or  tenements  upon  condition  Condidcpa 
are  of  two  sorts,  viz,  either  upon  condition  in  deed  or  upon 
condition  in  law.  Upon  condition  in  deed  is,  as  if  a  man  by 
deed  indented  enfeoffs  another  in  fee-simple,  reserving  to  himself 
and  his  heirs  yearly  a  certain  rent  payable  at  one  feast  or  divers 
feasts  per  annum,  on  condition  that  if  the  rent  be  behind  ^c.  that 
it  shall  be  lawful  for  the  feoffor  and  his  heirs  into  the  same  lands  • 
or  tenements  to  enter  ftc,  or  if  land  be  aliened  to  a  man  in  fee 
rendering  to  the  feoffor  certain  rent,  and  if  it  happen  that  the  rent 
be  behind  by  a  week,  month,  or  ludfyear,  after  any  day  of  payment 
named  for  it,  that  then  it  shall  be  lawful  for  the  feoffor  and  his 
heirs  to  enter ;  in  these  cases,  if  the  rent  be  not  paid  at  such 
time,  or  before  such  time  limited  and  specified  within  the  condition 
comprised  in  the  indenture,  then  may  the  feoffor  or  his  heirs  enter 
into  such  lands  or  tenements,  and  have  and  hold  the  same  in  his 
former  estate,  and  the  feoffee  quite  to  oust  thereof  And  this  is 
called  an  estate  upon  condition,  because  the  estate  of  the  feoffee 
is  defeasible  if  the  condition  be  not  performed  8^c. 

Upon  condition.'}  Littleton  having  before  spoken  of  estates  ab- 
solute, now  begins  to  treat  of  estates  upon  condition.  And  a 
condition  annexed  to  the  realty,  whereof  Littleton  here  speaks  in 
the  legal  understanding,  est  modus,  a  quality  annexed  by  him  who 
has  an  estate,  interest,  or  right  to  the  same,  whereby  an  estate  8cc. ' 
may  either  be  defeated  or  enlarged,  or  created  upon  an  uncertain 
event. 

Upon  condition  in  deed]  —  qua  est  facti,  that  is,  upon  a  condition 
expressed  by  the  party  in  legal  terms  of  law. 


Co.Utt.  1876. 


JOINT-TENANTS. 


Litt.  «.29L 


man  and  wife     moicti^s  between  them,  which  is  implied  in  these  words  of  our 
•(  the  time.        author,  husband  and  wife. 


Limitation  to 
man  and  woman 
makes  them 

Joint'tenantSt 
though  they 
after  inter- 
marry. 


But  one  person  in  law."]  Bracton  says,  vir  et  uxor  sunt  quasi  unica 
persona,  quia  caro  una  et  sanguis  unus.  It  has  been  said,  that  if  a 
reversion  be  granted  to  a  man  and  a  woman  and  their  heirs,  and 
before  attornment  they  intermarry,  and  then  attornment  is  made, 
that  the  husband  and  wife  shall  have  no  moieties  in  this  case,  no 
more  than  if  a  charter  of  feoffment  be  made  to  a  man  and  a  woman, 
with  a  letter  of  attorney  to  make  livery,  they  intermarry,  and  then 
livery  is  made  secundum  formam  charta,  in  which  case  it  is  said, 
that  they  have  no  moieties,  [but  only  entireties,  that  is  that  they 
are  not  joint-tenants,  but  tenants  by  entireties].  But  ceiiain  it  is, 
that  if  a  feoffment  were  made  before  the  stat.  of  27  H.  8.  of  uses  to 
the  use  of  a  man  and  a  woman  and  their  heirs,  and  they  intermarry, 
and  then  the  statute  is  made,  if  the  husband  alien  it  is  good  for  a 
moiety ;  for  the  statute  executes  the  possession  according  to  such 
quality,  manner,  form,  and  condition,  as  they  had  in  the  use,  [and 
of  the  use  they  were  joint-tenants,  inasmuch  as  at  the  time  it 
was  limited  they  were  not  .unica  persona ,  united  in  marriage]  so  that 
though  the  use  vests  during  the  coverture,  yet  the  act  of  parliament 
executes  several  moieties  in  them,  seeing  they  had  several  moieties 
in  the  use,  [i.  e.  they  were  joint-tenants  or  tenants  in  moieties  and 
not  tenants  by  entireties,  as  they  would  have  been  if  the  use  had 
been  limited  during  the  coverture]. 


But  to  tenancy        A  man  makcs  a  lease  to  A.  and  to  a  baron  and  feme,  viz.  to  A. 

Htatesmust  be     ^^^  ^^^^y  ^  the  husband  iu  tail,  and  to  the  feme  for  years,  in  this 
of  sanu quality.  ^^^^  jj.  jg  g^^jj^  ^.j^^j.  g^^j^  ^f  jj^^jj^  j^^g  ^  ^Y\\xA  part  in  rcspcct  of  the 

severalty  of  their  estates. 

Conveyance  by  If  &  feoffment  be  made  to  a  man  and  a  woman  and  their  heirs 
j^nt^wi^ts,  ^^^^  warranty,  and  they  intermarry,  and  after  are  impleaded  and 
estate  takenback  youch  and  rccover  in  value,  moieties  shall  not  be  between  them  ; 

n  held  ^ ««-       ^         ,  ,      , 

iireties.  for  though  they  were  sole  when  the  warranty  was  made,  notwith- 

standing at  the  time  when  they  recovered  and  had  execution  they 
were  husband  and  wife,  at  which  time  they  cannot  take  by  moieties 
for  they  are  married. 


Banm  and  feme      Albeit  baron  and  feme  (as  Littleton  here  says)  be  onej)erson  in 
own  right  con-    '^w>  ^  ^^^^  neither  of  them  can  give  any  estate  or  interest  to  the 
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law  without  express  words  appoints  the  lessee  in  the  king's  case 
to  pay  it  at  the  king's  receipt,  so  in  case  of  a  subject,  the  law 
appoints  the  demand  to  be  on  the  land. 

If  there  be  a  house  upon  the  land,  he  must  demand  the  rent  at  at  thehmt^ 
the  house.  And  he  cannot  demand  it  at  the  back  door  of  the  fore^do^*  ' 
house  but  at  the  fore  door,  because  the  demand  must  ever  be  made 
at  the  most  notorious  place.  And  it  is  not  material  whether  any 
person  be  there  or  no.  Albeit  the  feoffee  be  in  the  hall  or  other 
part  of  the  house«  yet  the  feoffor  need  only  come  to  the  fore  door, 
for  that  is  the  place  appointed  by  law«  albeit  the  door  be  open. 

If  the  feoffment  be  of  a  wood  only,  the  demand  must  be  made  m-gauafa 
at  the  gate  of  the  wood,  or  at  some  highway  leading  through  the  [202^] 
wood  or  other  the  most  notorious  place.  And  if  one  place  be  as 
notorious  as  another,  the  feoffor  has  election  to  demand  it  at  which 
he  will,  and  albeit  the  feoffee  be  in  some  other  part  of  the  wood 
ready  to  pay  the  rent,  yet  that  shall  not  avail  him.  Et  sic  de 
smUibus. 

Thirdly,  and  if  the  feoffor  demand  it  on  the  ground  at  a  place  Void  dmnoHd. 
which  is  not  the  most  notorious,  as  at  the  back  door  of  a  house  8cc., 
and  in  pleading  the  feoffor  allege  a  demand  of  the  rent  generally  at 
the  house,  the  feoffee  may  traverse  the  demand,  and  upon  the  evi- 
dence it  shall  be  found  for  him,  for  that  it  was  a  void  demand. 

Fourthly,  if  the  rent  be  reserved  to  be  paid  at  any  place  off  puux  ap- 
the  land,  yet  it  is  in  law  a  rent,  and  the  feoffor  must  demand  it  at  P*'^'*^' 
the  place  appointed  by  the  parties,  observing  that  which  has  been 
said  before  concerning  the  most  notorious  place. 

Fifthly,  and  all  this  is  to  be  understood  when  the  feoffee  is  Tender, 
absent ;  for  if  the  feoffee  comes  to  the  feoffor  at  any  place  upon 
any  part  of  the  ground  at  the  day  of  payment,  and  offer  the  rent, 
albeit  they  be  not  at  the  most  notorious  place,  nor  at  the  last  in- 
stant, the  feoffor  is  bound  to  receive  it,  or  else  he  shall  not  take 
advantage  of  any  demand  of  the  rent  for  that  day. 

Sixthly,  therefore  the  place  of  demand  being  now  known,  it  is  Demand  and 
farther  to  be  known  what  time  the  law  has  appointed  for  the  same,  nuidebrfo 


tare  iun- 


This  partly  appears  by  that  which  has  been  last  said.     For  albeit  ^tonUutday, 


-.r^.  li//.  S.291. 


■"-    ^nr  *  iirf-   nail  ievi>r  bt?  anv  sun'ivor- 

zmrj    :    "ri    z*taut  ot"  ihe  death  of 

ut:    ■.     :,uL  .€    ■»'  iLcr^iSL'U  €iy  qui  nihil 

:^^         ~   .     .    lav.-   ind  a)  hold  to  the 
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right  of  his  wife,  which  by  the  [determination  of  the]  coverture  was 
dissolved.  And  therefore  when  the  heir  has  entered  for  the  condi- 
tion broken  and  defeated  the  feoffment,  his  estate  vanishes,  and 
presently  the  estate  is  vested  in  the  wife. 

In  respect  of  necessity.     If  cestui  que  use  after  the  statute  of  Feoffment  hy 

...  cestui  que  trutt 

R.3.,  and  before  the  statute  of  27  H.  8.  [that  is,  if  cestui  que  trust  on  condition, 
since  the  statute],  had  made  a  feoffment  in  fee  upon  condition,  and  ^^mX  ^i^Ln 
after  had  entered  for  condition  broken;  in  this  cashee  had  but  *^^^^^^' 
an  use  [trust]  when  the  feoffment  was  made,  but  now  he  shall  be 
seised  of  the  whole  estate  of  the  land.     So  that  as  in  the  former 
case   [of  husband  and   wife]  the  ancestor  had  somewhat  at  the 
making  of  the  condition  and  the  heir  shall  have  nothing  when  he 
has  entered  for  the  condition  broken,  so  in  this  case  the  feoffor  had 
no  estate  or  interest  in  the  land  at  the  time  of  the  condition  made 
but  a  bare  use ;  yet  after  his  entry  for  the  condition  broken  he 
shall  be  seised  of  the  whole  estate  in  th  eland,  and  that  of  neces- 
sity, for  by  the  feoffment  in  fee  of  cestui  que  use  [or  cestui  que  trust"] 
the  whole  estate  and  right  was  divested  out  of  the  feoffees.    And 
therefore  of  necessity  the  feoffor  must  gain  the  whole  estate  by 
his  entry  for  the  condition  broken. 

Tenant  in  special  tail  has  issue,  and  his  wife  dies,  tenant  in  tail  Feoffment  on 
makes  a  feoffment  in  fee  upon  condition,  the  issue  dies,  [whereby  the  J^'/JJJ  ^i/ 
feoffor  becomes  tenant  in  tail  after  possibiUty  of  issue],  the  condition  ^^^  ^W6e- 
is  broken,  the  feoffor  re-enters,  he  shall  have  but  an  estate  for  life     [20^A] 
as  tenant  in  tail  after  possibility  of  issue  extinct  by  the  re-entry, 
and  yet  he  had  an  estate  tail  at  the  time  of  the  feoffment,  and  that 
also  of  necessity. 

In  some  cases  the  feoffor  by  his  re-entry  shall  be  in  his  former  Feoffment  by 
estate,  but  not  in  respect  of  some  collateral  qualities.     As  if  tenant  l^^^^t^l^ 
in  tail  make  a  feoffment  in  fee  upon  condition  [which  is  a  discon- 
tinuance and  a  conversion  of  the  estate  tail  into  a  base  fee]  and 
dies ;  the  issue  in  tail  within  age  enters  for  thecondition  broken,  he 
shall  be  first  in  as  tenant  in  fee-simple  [that  is  of  the  base  fee  and] 
as  heir  to  his  father,  and  [then  being  in  of  a  wrongful  and  rightful 
estate]  he  shall  be  instantly  remitted  to  his  rightful  title.  But  if  the  Effect  cf%t»ue\ 
heir  be  of  full  age,  he  shall  not  be  remitted,  because  he  might  have  *'*''^' 
bad  hisfarmedon  against  the  feoffee,  and  the  entry  for  the  condition 
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18  his  own  act ;  but  more  shall  be  said  hereof  in  its  proper  place  in 
the  Chapter  of  Remitter. 

Entry  into  fwrt       If  a  man  make  a  feoffment  in  fee  of  Black  Acre  and  White  Acre 
^    *        upon  condition  8lc.  and  for  brecich  thereof  that  he  shall  enter  into 
Black  Acre,  this  is  good. 

Fap(fWnt  hy  If  tenant  for  life  make  a  feoffment  in  fee  upon  condition^  and 

forfntwt  not     ^ntcrs  for  the  condition  broken,  he  shall  be  tenant  for  life  again, 
purg§d  by  entry  b^^  subject  to  a  forfeiture,  for  though  the  estate  is  reduced  the  for- 

JorwmMum  -f  '  o 

^"Token,  feiture  is  not  purged. 


Section  326. 

In  the  same  manner  it  is  if  lands  be  given  in  tail,  or  let  for  term 
of  life  or  years,  upon  condition. 


Section  327. 

Power  of  dis-     BUT  where  a  feoffment  is  made  of  certain  lands  reserving  a  cef' 
tress  and  entiy.  ^^J^  ^^^^  g^^^  upon  condition   tliat  if  the  rent  be  behind  thai 

it  shall  be  lawful  for  the  feoffor  and  his  heirs  to  enter  and  to  hold 
the  land  until  he  be  satisfied  or  paid  the  rent  behind  ^c.»  ut  tids 
case  if  the  rent  be  behind,  and  the  feoffor  or  his  heirs  enter,  the 
feoffee  is  not  altogether  excluded  from  this,  but  the  feoffor  shall 
have  and  hold  the  land  and  thereof  take  the  profits  until  he  be 
satisfied  tlie  rent  behind,  and  when  he  is  satisfied,  then  may  the 
feoffee  re-enter  into  the  same  land  and  hold  it  as  he  held  it  before. 
For  in  this  case  the  feoffor  shall  have  the  land  as  for  a  distress 
until  he  be  satisfied  the  rent  ^c,  but  he  shall  take  the  profits  in  the 
mean  time  to  his  own  use  ^c. 

Tender  of  part        And  to  hold  the  land  until  he  be  sati^ied  or  payed  the  rent  behind 
^^^*  Sfc,'}     By  this  it  is  implied,  that  if  such  a  feoffment  be  made,  re- 

serving (for  example)  eight  marks  rent  at  the  feast  of  Easter,  with 
such  a  condition  as  is  aforesaid ;  tlie  feoffor  at  the  feast  day  demands 
the  rent ;  the  feoffee  pays  unto  him  six  marks,  parcel  of  the  rent ; 
the  feoffor  enters  into  the  lands  and  takes  the  profits  towards  satis- 
faction; afterwards  the  feoffee  tenders  the  two  marks  residue  of 
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the  rent  to  the  feoffor  upon  the  land,  who  refuses  it ;  it  has  been  [203  a] 
adjudged  that  the  feoffee  upon  the  refusal  may  enter  into  the  land; 
for  when  the  feoffor  is  satisfied  either  by  perception  of  the  profits 
or  by  payment  or  tender  and  refusal,  or  partly  by  the  one  and 
partly  by  the  other,  the  feoffor  may  re-enter  into  the  land.  And 
this  is  within  the  words  of  Littleton,  viz.  (until  he  be  satisfied.) 
And  albeit  the  feoffor  had  accepted  part  of  his  rent,  yet  he  may 
enter  for  the  condition  broken,  and  retain  the  land  until  he  be 
satisfied  the  whole.     All  which  is  worthy  of  observation. 

For  in  this  case  the  feoffor  shall  have  the  land  as  for  a  distress  until  Powtr  oftHtry 
he  be  satisfied.}    By  this  it  appears  that  the  feoffor  by  his  re-entry  S^im2***^' 
gains  no  estate  of  freehold,  but  an  interest  by  the  agreement  of  the 
parties  to  take  the  profits  in  nature  of  a  distress. 

And  therefore  if  a  man  makes  a  lease  for  life  with  a  reservation  No  oetimof 
of  rent  and  a  condition  [of  re-entry  on  non-payment,  then]  if  he  <'^^«'«*ry' 
enter  [upon]  condition  broken  and  takes  the  profits  of  the  land 
quousque  Sfc.  he  shall  not'have  an  action  of  debt  for  the  rent  in  ar- 
rears for  the  freehold  of  the  lease  continues. 

But  herein  also  a  diversity  worthy  of  observation  is  implied,  WkiHtkUeon' 
viz.  if  a  man  makes  a  lease  for  years  reserving  a  rent  with  a  condi-  ^^J^^ '  ^ 
tion,  that  if  the  rent  be  behind  the  lessor  shall  re-enter  and  take 
the  profits  until  thereout  he  be  satisfied,  there  the  profits  shall  be 
accounted  as  parcel  of  the  satisfaction,  and  during  the  time  that  he 
so  takes  the  profits  he  shall  not  have  an  action  of  debt  for  the  rent 
for  the  satisfaction  whereof  he  takes  the  profits.  But  if  the  con- 
dition be,  that  he  shall  take  the  profits  until  the  lessor  be  satisfied 
or  paid  the  rent,  without  saying  thereout  or  to  the  like  effect,  there 
the  profits  shall  be  accounted  no  part  of  the  satisfaction  [but  the 
condition  shall  be  considered  as  a  penalty]  to  hasten  the  lessee  to 
pay  the  rent,  and  as  Littleton  here  says,  that  until  he  be  satisfied 
he  shall  take  the  profits  in  the  mean  time  to  his  own  use,  [that  is 
without  account,  although  he  be  afterwards  paid  the  full  rent] 


Section  328. 

Also,  divers  vx)rds  tliere  be,  which  by  virtue  of  themselves  make  Condition,  ^ht 
estates  upon  condition ;  one  is  the  word  (sub  conditione):  as  if  A.  ^^^    "**  *' 
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Hit.  •.2S&. 


Rent  Tput  only 
for  example. 

[2036] 


infeoff  B,  of  certain  land,  to  have  and  to  hold  to  the  $aid  B.  and 
his  heirs,  upon  condition  that  the  said  B.  and  his  heirs  do  pay  or 
cause  to  be  paid  to  the  aforesaid  A.  and  his  heirs  yearly  such  a 
rent  ^c.  In  this  case  without  any  other  words  the  feoffee  has  an 
estate  upon  condition, 

Suc/i  rent  S^cJ]  This  (^c.)  implies  any  other  rent  or  sum  in  gross, 
or  any  collateral  condition  whatsoever,  either  to  be  performed  by 
the  feoflFee  (whereof  our  author  here  puts  his  case)  or  by  the  feoffor, 
and  extends  to  all  kinds  of  conditions  in  deed,  before  specified. 


SECTIO^f  329. 


Pronded  al- 
ways.  So  that. 


Provito  and 
covenant  biend* 
•d. 


Also,  if  the  toords  are  tliese,  Provided  always  that  the  afore- 
said B.  do  pay  or  cause  to  be  paid  to  the  (^foresaid  A.  such  a 
rent  ^c.  or  these.  So  that  tlie  said  B,  do  pay  or  cause  to  be  paid  to 
the  said  A.  such  a  rent  ^c. ;  in  these  cases  without  more  saying^ 
the  feoffee  has  but  an  estate  upon  condition,  so  tliat  if  he  does  not 
perform  the  condition,  the  feoffor  and  his  heirs  may  enter  bic. 

Provided  always.']  Our  author  puts  his  case  where  a  proviso 
comes  alone.  And  so  it  is  if  a  man  by  indenture  lets  land  for 
years,  provided  always  and  it  is  covenanted  and  agreed  between 
the  said  parties,  that  the  lessee  shall  not  alien,  this  has  been 
adjudged  to  be  a  condition  by  force  of  the  proviso,  and  a  covenant 
by  force  of  the  other  words.  This  word  proviso,  also,  shall  be 
taken  as  a  limitation  or  qualification,  as  hereafter  in  its  proper  place 
shall  appear.     And  sometimes  it  shall  amount  to  a  covenant. 


Claute  of  entry 
mahet  aeon- 
dition. 

[204  «] 


To  enter  ^c]  Hereby  it  is  evident,  that  some  words  of  them- 
selves do  make  conditions,  and  some  other  (whereof  our  author  here 
and  in  the  next  Section  puts  an  example)  do  not  of  themselves 
make  a  condition  without  a  conclusion  and  clause  of  re-entiy :  and 
many  times  (si)  makes  a  condition,  and  sometimes  a  limitatioUi  as 
hereafter  shall  be  said  in  this  Chapter. 
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Section  330. 

Also,  there  are  other  words  in  a  deed  which  caiue  the  tenements  to  « ifhhappen." 

be  conditional.     As  if  upon  such  feoffment  a  rent  be  reserved  to 

tlie  feoffor  i^c.  and  afterwards  these  words  are  put  into  the  deed; 

that  if  it  happen  (Quod  si  contingat)  the  aforesaid  rent  be  behind 

in  part  or  in  all,  that  then  it  shall  be  lawful  for  the  feoffor  and  his 

heirs  to  enter  i^c,  this  is  a  deed  upon  condition. 

And  sometimes  in  case  of  lands  or  tenements  (eausa)  shall  make  Sodoe$  feoff- 
a  condition.     As  if  a  woman  give  lands  to  a  man  and  his  heirs,  """^  ^^  **"^'* 
causa  malrimonii  pralocuti,  [in  consideration  of  marriage  proposed  ^^^^,  ™*^- 
or  agreed  upon]  in  this  case  if  she  either  [refuse  to]  marry  the  man, 
or  the  man  refuse  to  marry  her,  she  shall  have  the  land  again  to  her 
and  her  heirs.     But  on  the  other  hand,  if  a  man  give  lands  to  a 
woman  and  her  heirs,  causa  matrimonii  pralocuti,  though  he  does 
not  marry  her,  or  the  woman  refuse,  he  shall  not  have  the  lands 
again,  for  it  stands  not  with  the  modesty  of  women  in  this  kind  to 
ask  advice  of  learned  counsel,  as  the  man  may  and  ought :  and  the 
rather,  for  that  in  the  case  of  the  woman  she  may  aver  the  cause, 
(for  the  reason  aforesaid)  although  it  be  not  contained  in  the  deed, 
yea  though  the  feoffment  be  made  without  deed,  [post  226a J. 

But  for  the  avoiding  of  a  lease  for  years,  such  precise  words  of  Leatefor  years, 
condition  are  not  so  strictly  required  as  in  the  case  of  a  freehold  ^l^nf^riet. 
and  inheritance.     For  if  a  man  by  deed  make  a  lease  of  a  manor  for 
years,  in  which  there  is  this  clause  (and  the  said  lessee  shall  continu- 
ally dwell  upon  the  capital  messuage  of  the  said  manor  upon  pain 
of  forfeiture  of  the  said  term)  these  words  amount  to  a  condition. 


Section  331.  [204A] 

But  there  is  a  diversity  between  this  word  si  contingat  &c.  amf  Clause  of  re- 
the  words  next  aforesaid  i^c.  [i.  e.  provided  always"].     For  tliese  ^^Siry .  ^  ^^ 
wards  si  contingat  &c.  are  nought  worth  to  such  a  condition,  unless 
they  have  these  words  following :  That  it  shall  be  lawful  for  the  feof- 
for and  his  heirs  to  enter  S^c.     But  in  the  cases  aforesaid,   the  law 
implies  that  they  contain  in  themselves  a  condition  that  the  feoffor 


Co.Litt.  f^4b.205a.  estates  upon  condition.  lAit.  s.932. 

and  his  heirs  may  enter  ^x..  Yet  it  is  commonly  used  in  all  the 
cases  aforesaid  to  put  such  a  clause  in  the  deed  to  declare  and 
express  to  common  people,  who  are  not  learned  in  the  law^  concern- 
ing the  manner  and  condition  of  the  feoffment.  As  if  a  man  seised 
jjfland  lets  the  same  land  to  another  by  deed  indented  for  term  of 
years,  rendering  to  him  a  certain  rent,  it  is  customary  to  put 
into  the  deed  [a  clause]  that  if  the  rent  he  behirul  at  the  day  of 
payment,  or  by  the  space  of  a  week  or  a  month  ^c.  that  then  it  shall 
be  lawful  for  the  lessor  to  distrain  ^c.  yet  the  lessor  may  distrain  of 
common  right  for  the  rent  behind  l^c.  though  these  words  icere  not 
inserted  in  the  deed  kc. 

madTbiffhr^the        ^'*  ^  mofith,  S^'c]     Here  albeit  the  clause  of  distress   be  added 

time  specified,     that  if  the  rent  be  behind  by  the  space  of  a  week  or  a  month  that 
[205  al  .  J  r 

^         -^       the  lessor  may  distrain,  yet  he  may  distrain  within  the  week  or 

month,  because  a  distress  is  incident  of  common  right  to  every 

rent  service.     And  the  words  are  in  the  affirmative,  and  therefore 

cannot  restrain  that  which  is  incident  of  common  right. 


Section  332. 

Mortgage  what.  Item,  if  a  feoffment  be  made  upon  condition,  that  if  the  feoffor 
pay  to  the  feoffee  at  a  certain  day  &c.  forty  pounds  of  money, 
that  then  the  feoffor  may  re-enter,  5fc.  in  this  case  the  feoffee 
is  called  tenant  in  mortgage,  which  is  in  Latin  mortuum  va- 
dium. And  it  seems  that  the  cause  why  it  is  called  ^Mortgage  is, 
for  that  it  is  doubtful  whether  the  feoffor  will  pay  at  the  day 
limited  audi  sum  or  not :  and  if  he  does  not  pay,  then  the  land 
which  is  put  in  pledge  upon  condition  for  payment  of  the  numey, 
is  taken  from  him  for  ever,  and  so  dead  to  him  upon  condition,  kc. 
And  if  he  pays  the  money,  then  the  pledge  is  dead  as  to  the 
tenant,  kc  [thai  is  to  the  feoffee,'] 

Virum  vadium.       Mortgage]     Is  derived  of  two  French  words,  viz.  mort,  that  is 
gage!  * '  """^'"    tnortuum,  and  gage,  that  is  vadium,  or  pignus.    And  it  is  called  in 

Latin  mortuum  vadium,  to  distinguish  it  from  that  which  is  called 
vivum  vadium,  which  is  where  a  man  borrows  a  sum  of  money  of 
another,  and  makes  over  an  estate  to  him  [to  hold]  until  he  has  re- 
<;eived  the  said  sum  [out]  of  the  rents  and  the  profits  of  the  land ; 
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ia  which  case  neither  money  nor  land  dies  or  is  lost,  (whereof  Lit- 
tleton has  spoken  before  in  this  Chapter)  and  therefore  it  is  called 
vivum  vadium.     [And  this  is  sometimes  called  a  Welsh  mortgage.] 


Section  333.  [2066] 

Also,  as  a  man  may  make  a  feoffment  in  fee  in  mortgage,  so  a  Mortgages  may 
man  mag  make  a  gift  in  tail  in  mortgage,  and  a  lease  for  term  of  forlifeorjetn. 
life,  or  for  term  of  years  in  mortgage.    And  all  such  tenants  are 
called  tenants  in  mortgage,  according  to  the  estates  which  they  have 
in  the  land,  iac. 


Section  334. 

Also,  if  a  feoffment  he  made  in  mortgage  upon  condition  that  Moitgagor*s 
the  feoffor  shall  pay  such  a  sum  at  such  a  day  as  is  between  them  aeem?Sourii 
by  their  deed  indented  agreed  and  limited,  although  the  feoffor  dies  °°*  named  j 
before  the  day  of  payment,  ftc.  yet  if  the  heirs  of  the  feoffor  pay  ttranger. 
the  sum  of  money  to  the  feoffee  on  the  day,  or  tender  to  hink  the 
money,  and  the  feoffee  refuses  to  receive  it,  tlien  may  the  heir  enter 
into  the  land ;  and  yet  the  condition  is,  that  if  the  feoffor  shall 
pay  such  a  sum  at  such  a  day,  6fc.  not  making  mention  in  the  con^ 
dition  of  any  payment  to  be  made  by  his  heir,  but  because  the  heir 
has  interest  of  right  in    the   condition,  8fc.  and  the  intent  was 
that  the  money  should  be  paid  at  the  day  assessed,  ^c.  and  the 
feoffee  has  no  more  loss  if  it  be  paid  by  the  heir  than  if  it  were 
paid  by  the  father,  i^c.  therefore  if  the  heir  pay  the  money,  or 
tender  the  money  at  the  day  limited,  biC.  and  the  other  refuse  it, 
he  may  enter,  i^c.     But  if  a  stranger  of  his  own  head,  who  has 
not  any  interest,  S^c.  will  tender  the  aforesaid  money  to  the  feoffee 
at  tlie  day  appointed,  the  feoffee  is  not  bound  to  receive  it. 

That  the  feoffor  shall  pay  at  such  a  day,  ^c]     Albeit  conditions  So  mnv  cncutor 

be  not  favoured,  yet  they  are  not  always  taken  literally.     And  ^rrSrXorii. 

where  it  is  said,  that  the  heir  may  tender  at  the  day  limited,  8^c*  «*^* 
herein  is  implied,  that  the  executors  or  administrators  of  the  mort*      [206«pJ  ' 
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gagor^  or  in  default  of  them  the  ordinary  [who  before  the  statute 
of  distributions  was  entitled  to  the  surplus]  may  also  tender,  as 
shall  be  said  hereafter  in  this  Chapter. 


Mortgagor** 
death  mthout 
htin. 


But  if  the  mortgagor  die  before  the  day  without  an  heir,  so  that 
the  condition  is  become  impossible  to  be  performed,  here,  as  the 
condition  is  become  impossible  by  the  act  of  God,  the  estate  of  the 
feoffee  shall  not  be  avoided,  as  shall  be  said  hereafter  in  this 
Chapter. 


VoMibie  and 
impombU  con- 
dition in  bond 
atid  feoffment 
diitinguished. 


[2066] 


And  as  to  impossible  conditions  divers  diversities  are  worthy  of 
observation.  First,  between  a  condition  annexed  to  an  estate  iu 
lands  on  a  feoffment,  and  a  condition  of  a  bond,  obligation,  recog- 
nizance, or  such  like.  For  if  a  condition  annexed  to  lands  be  possible 
at  the  making  of  the  condition,  and  becomes  impossible  by  the  act 
of  God,  yet  the  estate  of  the  feoffee  8cc.  shall  not  be  avoided,  [but  he 
shall  take  the  lands  absolutely  discharged  of  the  condition.]  Oq 
the  other  hand,  if  a  man  be  bound  by  recognizance  or  bond,  with 
condition  that  he  shall  appear  the  next  term  in  such  a  court,  and 
before  the  day  the  obligor  dies,  the  recognizance  or  obligation  is 
saved  ;  and  the  reason  of  the  diversity  is,  because  the  estate  of  the 
land  is  executed  and  settled  in  the  feoffee,  and  cannot  be  redeemed 
back  again  but  by  matter  subsequent,  viz.  the  performance  of  the 
condition.  But  the  bond  or  recognizance  is  a  thing  in  action,  and 
executory,  whereof  no  advantage  can  be  taken  until  there  be  a  de- 
fault in  the  obligor ;  and  therefore  in  all  cases  where  the  condition,  of 
a  bond  recognizance,  8cc.  is  possible  at  the  making  of  the  condition 
and  before  the  same  can  be  performed  the  condition  becomes  im- 
possible by  the  act  of  God,  by  the  act  of  law,  or  by  the  act  of  the 
obligee  &c.  there  the  obligation,  8cc.  is  saved.  But  if  the  condition 
of  a  bond,  8cc.  be  impossible  at  the  making  of  the  condition, 
the  obligation,  &c.  is  single,  [that  is  without  any  condition,  and 
good  for  the  penal  sum.]  And  so  it  is  in  case  of  a  feoffment  in  fee 
with  a  condition  subsequent  which  is  impossible,  the  estate  of 
the  feoffee  is  absolute :  but  if  condition  precedent  be  imp6ssible, 
no  estate  or  interest  shall  grow  thereupon  ;  [i.  e.  as  the  feoffee 
cannot  perform  the  condition  he  can  take  no  estate  or  interest  the 
in  land.] 


Examfflesaf  ^^j  ^^  illustrate  thcsc  by  examples  you  shall  understand  : — If  a 

poMswle  and  tm-  j               r        J 

fossibu  con'  man  be  bound  in   an   obligation  &c.  with  condition  that  if  the 

ditionf. 
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obligor  go  from  the  church  of  St.  Peter  in  Westminster  to  the 
church  of  St.  Peter  in  Rome  within  three  hours,  that  then  the  obli- 
gation shall  be  void;  the  condition  is  void  and  impossible,  and 
the  obligation  stands  good.  And  so  it  is  if  a  feoffment  be  made 
upon  condition  that  the  feoffee  shall  go  as  aforesaid,  the  estate 
of  the  feoffee  is  absolute,  and  the  condition  impossible  and  void, 
if  a  man  make  a  lease  for  life  upon  conditi6n  that  if  the  lessee 
go  to  Rome  as  aforesaid,  that  then  he  shall  have  a  fee,  the 
condition  precedent  is  impossible  and  void,  and  therefore  no  fee- 
simple  can  grow  to  the  lessee.  And  this  is  true  in  all  cases  that  a 
man  shall  never  take  advantage  of  a  condition  rendered  impossible 
by  his  own  act. 

But  it  is  commonly  hdden  that  if  the  condition  of  a  bond  Sec  C^diti4m 
be  against  law,  that  the  bond  itself  is  void.  But  herein  the  law  "^"^^ 
distinguishes  between  a  condition  against  law  for  the  doing  of  any 
act  that  is  malum  in  se,  and'  a  condition  against  law  (which  con- 
cerns not  any  thing  that  is  malum  in  se)  but  is  against  law  be- 
cause it  is  either  repugnant  to  the  estate,  or  against  some  maxim  or 
rule  in  law.  And  therefore  the  common  opinion  is  to  be  understood 
of  conditions  against  law  for  the  doing  of  some  act  that  is  malum 
in  sey  and  yet  therein  also  the  law  distinguishes.  As  if  a  man  be 
bound  upon  condition  that  he  shall  kill  L  S.,the  bond  is  void.  But 
if  a  man  make  a  feoffment  upon  condition  that  the  feoffee  shall 
kill  I.  S.,  the  estate  is  absolute  and  the  condition  void. 

If  a  man  make  a  feoffment  in  fee  upon  condition  that  he  shall  Condition  not  t 

....  ,  .  ,  11       alien  or  tak* 

tiot  alien,  this  condition  is  repugnant  and  against  law,  and  the  prtfiu,  bad  in 
estate  of  the  feoffee  is  absolute  (whereof  more  shall  be  said  in  the  "f^-f^"''  ^^ 
proper  place.)  But  if  the  feoffee  be  bound  in  a  bond  that  the 
feoffee  or  his  heirs  shall  not  alien,  this  is  good,  for  he  may  notwith- 
tanding  alien  if  he  will  forfeit  the  bond  which  he  himself  has  made. 
80  it  is  if  a  man  make  a  feoffment  in  fee  upon  condition  that  the 
feoffee  shall  not  take  the  profits  of  the  land,  this  condition  is  re- 
pugnant and  against  law,  and  the  estate  is  absolute.  But  a 
bond  with  a  condition  that  the  feoffee  shall  not  take  the  profits  i» 
good. 

If  a  man  be  bound  with  a  condition  to  enfeoff  his  wife,  the  con-  Condition  for 

,.   .         .  .  ,  ,  .       ,    ,  ,  .^    .  .       .  .         .       hushand  toon- 

ditK^n  is  void  and  against  law,  because  it  is  against  a  maxim  in  feoff  wife  bad. 
law,  and  yet  the  Iwnd  is  good  :  but  if  he  be  bound  to  pay  his  wife 

z  ;] 
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money,  that  is  good.  Et  sic  de  similibui,  whereof  there  are  pleDtifol 
authorities  in  our  books. 

Tender  to  perum       Tetidei*  the  moiiey  at  the  day  limited,  ^c]     Note,  hereby  is  im- 

good* 

plied  that  albeit  a  convenient  time  before  sun-set  be  the  last  time 
given  to  the  feoffor  to  tender,  yet  if  he  tender  it  to  the  perscm  of 
the  mortgagee  at  any  time  of  the  day  of  payment,  and  he  refuses' 
to  accept  it^  the  condition  is  saved  for  that  time. 

Guardian  may         But  if  a  stranger  of'  his  awn  head,  who  has  not  any  inieresi,  Ifc. 

will  tender.]  Nota,  by  this  is  implied  that  if  the  mortgagor  die 
leaving  his  heir  within  the  age  of  fourteen  years  (the  land  being 
holden  in  socage)^  the  next  of  kin  to  whom  the  land  cannotdescend, 
being  his  guardian  in  socage,  may  tender  in  the  name  of  the  heir, 
cause  he  has  an  interest  as  guardian  in  socage. 

And  anil  perton       gu^  [f  ^h^  heij.  \^  ^^  idiot  of  what  age  soerer,  any  man  may 

foranideot,  ®   .  .        . 

make  the  tender  for  him  in  respect  of  his  absolute  disability, 
and  the  law  in  this  case  is  grounded  on  charity,  and  so  in  like 
cases. 

Stranger*t  ten-        The  feoffee  is  not  bound  to  receive  it,]    And  note  that  Littleton 
gm^irnamegood    ^^7®  that  he  is  not  bound  to  receive  it  at  a  8tranger*s  hand.     But 
^  ron7'''T       ^^  ^  stranger  in  the  name  of  the  mortgagor  or  his  heir  (wltboot 
"*       his  consent  or  privity)  tender  the  money,  and  the  mortgagee  ac- 
cepts it,  this  is  a  good  satisfaction,  and  the  mortgagor  or  his  heir 
agreeing  thereunto  may  re-enter  into  the  land ;  omnis  ratihabitio 
retro  trahitur  et  mandato  (tquiparalur.     But  the  mortgagor  or  his 
heir  may  disagree  thereunto  if  he  will. 


Section  335. 

After  tender       And  be  it  remembered  that  in  such  case,  where  a  tender  of  the 

^rtmes  no      fi^oney  is  made,  Sfc,  and  the  feoffee  refuses  to  receive  it,  by  the 

remedjrfor         which  the  feoffor  or  his  heir  enters,  Sfc,  then  the  feoffee  has  no 

remedy  by  the  common  law  to  recover  his  money,  because  it  shall  be 

accounted  his  own  folly  that  he  refused  the  money  when  a  lawful 

fender  of  it  was  made  to  him. 

Tender  of  the  money  is  made  ^c]     Here  is  implied  at  the  doe 
time  and  place  according  to  the  condition. 
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Then  the  feoffee  has  no  remedy  hy  the  common  law  to  recover  his 
money  ^c]  And  the  reason  is^  because  the  money  is  collateral  to 
the  landy  and  the  feoffee  has  no  remedy  thereof. 

If  a  bond  in  the  penal  sum  of  one  hundred  pounds  be  made  with  Tender  and 
condition  for  the  payment  of  fifty  pounds  at  a  day;  and  at  the  day 
'the  obligor  tenders  the  money,  and  the  obligee  refuses  the  same,  yet 
in  an  action  of  debt  upon  the  bond  [by  the  obligee],  if  the  de- 
fendant [obligor]  pleads  the  tender  and  refusal,  he  must  also  plead 
that  he  is  yet  ready  to  pay  the  money  and  tender  the  same  in 
court.  But  if  the  plaintiff  will  not  then  receive  it,  but  takes  issue 
upon  the  tender,  and  the  same  be  found  against  him,  he  has  lost 
his  money  for  ever.  But  if  a  man  make  a  single  bond,  or  acknow- 
ledge a  statute  or  recognizance,  and  afterwards  makes  a  defeasance 
fur  the  payment  of  a  lesser  sum  at  a  day,  if  the  obligor  or  conusor 
tenders  the  lesser  sum  at  the  day,  and  the  obligee  or  conusee  re- 
fuses it,  he  shall  never  have  any  remedy  by  law  to  recover  it, 
because  it  is  no  parcel  of  the  sum  contained  in  the  obligation, 
statute,  or  recognizance,  being  contained  in  the  defeasance  made  at 
the  time  or  after  the  obligation,  statute,  or  recognizance.  And  so 
it  is  if  a  man  make  an  obligation  of  an  hundred  pound  with  a  con- 
dition for  the  delivery  of  corn,  or  timber  &c.  or  for  the  performance 
of  an  arbitrement,  or  the  doing  of  any  act  &c.  This  is  collateral  to 
the  obUgation,  that  is  to  say,  is  not  parcel  of  it,  and  therefore  a 
tender  and  refusal  is  a  perpetual  bar. 

But  if  a  man  be  bound  to  make  a  feoffment  in  fee  to  the  obligee,  ReUan  eqmva- 
and  he  make  a  lease  and  release  to  him  and  his  heirs,  albeit  this  ;!"1!^/!!!^!! 

in  peijortnanct 

be  a  collateral  condition,  yet  it  is  well  performed,  because  this  tf  condition. 
amounts  in  law  to  a  feoffment. 

Motley.']     Lawful  money  of  England,  either  in  gold  or  silver,  is   lawful  money 
of  two  sorts,  viz.  the  English  money  coined  by  the  king's  authority,       [207  ft] 
or  foreign  coin  made  current  by  proclamation  within  the  realm. 


Section  336. 

Also,  if  a  feoffment  be  made  on  this  conditioti,  that  if  the  feoffee  Feoffw'icon- 

p€Uf  to  the  feoffor  at  such  a  day  the  sum  of  twenty  pounds^  that  ^^°i^n  brot 

z  4 


Co.Liti.  2076.208  a. 


E6TATBS   UPON   CONDITION. 


LUt.  s.aae. 


en  good,  and 
second  feoffee 
may  tender^ 


then  (he  feoffee  shall  have  the  land  to  him  and  to  his  heirs,  but  tf 
he  fail  to  pay  the  money  at  the  day  appointed,  that  then  it  shall  be 
lawful  for  the  feoffor  or  his  heirs  to  enter  ifc.  and  afterwards, 
before  the  day  appointed  the  feoffee  sells  the  land  to  another,  and  of 
this  makes  a  feoffment  to  him ;  in  this  case  if  the  second  feoffee  will 
tender  the  sum  of  money  at  the  day  appointed  to  the  feoffor,  and 
the  feoffor  refuses  the  same  bic  then  the  second  feoffee  has  an  estate 
in  the  land  clearly  without  condition.  And  the  reason  is,  for  that  the 
second  feoffee  lias  an  estate  in  the  condition  for  the  safeguard  of  his 
tenancy.  And  in  this  case  it  seems  that  if  the  first  feoffee  after 
such  sale  of  the  land  will  tender  the  money  at  the  day  appointed  b^c, 
to  tlie  feoffor,  this  shall  be  good  enough  for  the  safeguard  of  the 
estate  of  the  second  feoffee,  because  the  first  feoffee  was  privy  to 
the  condition,  and  so  the  tender  of  either  of  the  two  is  good 
enough  i^c. 


Alternative 
when  tehe§i' 
preued* 


And  if  he  fail  to  pay  the  moiietf  i^cJ]  If  a  man  make  a  feoffment 
of  lands  to  have  and  to  hold  to  the  feoffee  and  his  heirs  upon 
condition  that  if  the  feoffee  pay  to  the  feoffor  at  such  a  day  twenty 
pounds  that  the  feoffee  shall  have  the  lands  to  him  and  his  heirs; 
if  the  condition  had  not  proceeded  further  it  had  been  void,  for 
the  feoffee  had  a- fee-simple  by  the  first,  words,  and  therefore 
words  subsequent  are  materially  added  (and  if  he  fail  to  pay  the 
money  &c.) 


Prin«s  in  estate 
may  perform 
condition* 


The  secofid  feoffee  will  tender  the  sum  of  money  ^c]  Albeit  the 
second  feoffee  be  not  named  in  the  condition^  yet  shall  he  tender 
the  sum  because  he  is  privy  in  estate,  and  in  judgment  of  law  has 
an  estate  and  interest  in  the  condition,  (as  Littleton  here  says) 
for  the  salvation  of  his  tenancy.  Vid.  Sect.  334.  And  note,  he 
who  has  an  interest  in  the  condition  on  the  one  side,  or  in  the  land 
on  the  other,  may  tender. 


Tender  in  hag$ 
good. 

[208  a] 


Tender  the  sum.]  The  feoffee  may  tender  the  money  in  purses 
or  bags  without  showing  or  telling  the  same,  for  he  does  that 
which  he  ought,  viz.  to  bring  the  money  in  purses  or  bags,  which 
is  the  usual  way  to  carry  money,  and  then  it  behoves  the  party  who 
is  to  receive  it  to  put  it  out  and  tell  it. 


Fintfeoffed  tf  the  first  feqffl^ee.']     Here  it  appears  that  the  first  feoffee  may 

notwithstanding  his  feoffment  pay  the  money  to  the  feoffor,  because 
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he  is  party  and  privy  to  the  condition,  and  by  his  tender  may  save 
the  estate  of  his  feoffee,  which  in  all  good  dealing  he  ought  to  do. 


Section  337. 

Also,  if  a  feoffment  be  made  upon  condition  that  if  the  feoffor  Heir  cannot 
pay  a  certain  sum  of  money  to  the  feoffee,  then  it  shall  be  lawful  to  S^on  unleu  he 
the  feoffor  and  his  heirs  to  enter:  in  this  case  if  the  feoffor  die  »™«y*>oj«*» 

J    M  -^  •'     •*'  or  n  da?  be  ap- 

hefore  the  payment   made,  and  the    heir  tenders  to   the  feoffee  pointed  for  pay* 
ike  money,  such  tender  is  voidy  because  the  time  within  which  this  ortheezecntort 
Wight  to  be  done  is  past.     For  when  the  condition  is,  that  if  the  ™*^  ^^   '* 
feoffor  pay  the  money  to  the  feoffee  &c.  this  is  as  much  to  say,  that 
if  the  feoffor  during  his  life  pay   the  money   to  the  feoffee  £fc. 
and  when  the  feoffor  dies,  then  the  time  of  tender  is  past.     But 
otherwise  it  is  where  a  day  of  payment  is  limited  and  the  feoffor  . 
dies  before  the  day,   then  may  the  heir  tender  the  money  as  is 
aforesaid,  for  the  time  of  tender  is  not  past  by  the  death  of 
the  feoffor.     Also  it  seems,  that  in  such  case  wliere  the  feoffor  dies 
before  the  day  of  payment,  if  the  executors  of  the  feoffor  tender  the 
money  to  the  feoffee  at  the  day  of  payment ^  this  tender  is  good 
enough;  and  if  the  feoffee  refuse  it,  the  heirs  of  the  feoffor  may 
enter.    And  the  reason  is  because  the  executors  represent  the  per'- 
son  of  their  testator  S^c.  « 

This  diversity  is  plain  and  evident  and  agrees  with  our  books.  Condition  on 
and  yet  somewhat  shall  be  observed  herereupon :  for  here  it  ap-  ment%rlS^^ 
pears,  that  seeing  no  time  is  limited  the  law  appoints  the  time,  and  dUtinguithed, 
that  is  during  the  life  of  the  feoffor.    Wherein  divers  diversities  are 
worthy  of  observation. 

First,  between  this  case  that  Littleton  here  puts  of  the  condition  i,t.  Where  no 
of  a  feoffment  in  fee  for  the  payment  of  money  where  no  time  is  I^^S^JJ^* 
limited,  and  the  condition  of  a  bond  for  the  payment  of  a  sum  of 
money  where  no  time  is  limited  :  for  in  such  a  condition  of  a  bond 
the  money  is  to  be  paid  presently,  that  is,  in  convenient  time. 
And  yet  in  the  case  of  a  condition  on  a  bond  there  is  a  diversity  be- 
tween a  condition  of  an  obligation  which  concerns  the  doing  of  a 
transitory  act  without  limitation  of  time,  as  payment  of  money, 
delivery  of  charters,   or  the  like  (for  there  the  condition   is   to 
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be  performed  presently,  that  is,  in  convenient  time) ;  and  a  con- 
[2086]  dition  on  an  obligation  where  the  act  to  be  done  is  in  its  nature 
local,  for  there  the  obligor  (no  time  being  limited)  has  time 
during  his  life  to  perform  it,  as  to  make  a  feoffment  &c.  if 
the  obligee  does  not  hasten  the  same  by  request.  And  in  the 
case  where  the  condition  of  the  obligation  is  local,  there  is  also  a 
diversity,  when  the  concurrence  of  the  obligor  and  the  obligee  is 
requisite,  (as  in  the  said  case  of  a  feoffment)  and  when  the 
obligor  may  perform  it  in  the  absence  of  the  obligee,  as  to  acknow- 
ledge satisfaction  in  the  court  of  King's  Bench  [on  a  judgment  or 
recognizance]  there,  although  the  acknowledgment  is  local,  yet 
because  he  may  do  it  in  the  absence  of  the  obligee,  he  must  do  it 
in  convenient  time,  and  has  not  time  during  his  life. 

2.  Wiurt  the         Another  diversity  is  between  a  condition  of  an  obligation,  and  a 
conditim  it  to     condition  of  a  feoffment,  where  the  act  which  is  local  is  to  be  done  to 

rtinfeitff,  and 

no  time  limited,  a  Stranger,  and  where  to  the  obligee  or  feoffor  hiinself.     As  if  one 

makes  a  feoffment  in  fee  upon  condition  that  the  feoffee  shall  infeoff  a 
stranger,  and  no  time  is  limited,  the  feoffee  shall  not  have  time  during 
his  Ufe  to  make  the  feoffment,  for  then  he  should  take  the  profits 
in  the  mean  time  to  his  own  use,  which  the  stranger  ought  to  have, 
and  therefore  he  ought  to  make  the  feoffment  as  within  conve- 
nient time;  and  so  it  is  of  the  condition  on  an  obligation.  But  if 
the  condition  be  that  the  feoffee  shall  re-infeoff  the  feoffor,  there 
the  feoffee  has  time  during  his  life,  on  account  of  the  privity 
between  them,  unless  he  be  hastened  by  request,  as  shall  be  said 
hereafter.  Another  divereity  is,  when  the  obligor  or  feoffee  is  to 
enfeoff  a  stranger,  as  hath  been  said,  and  when  a  stranger  is  to 
enfeoff  the  feoflee  or  obligee :  as  if  A.  enfeoff  B.  of  Black  Acre, 
upon  condition  that  if  C.  enfeoff  B.  of  White  Acre,  A.  shall  re- 
enter, C.  has  time  during  his  life,  if  B.  does  not  hasten  it  by  re- 
quest, and  so  of  an  obligation. 

9d.  Condition  $o  But  in  some  cases  albeit  the  condition  be  collateral,  and  is  to  be 
STw  t.w'^  performed  to  the  obligee,  and  no  time  is  limited,  yet  in  respect  of  the 
••*"»*'•  nature  of  the  thing  the  obligor  shall  not  have  time  during  his  life  to 

perform  it.  As  if  the  condition  of  an  obligation  be  to  grant  an 
annuity  or  yearly  rent  to  the  obligee  during  his  life,  payable  yearly 
at  the  feast  of  Easter,  this  annuity  or  yearly  rent  must  be  granted 
before  Easter,  or  else  the  obligee  shall  not  have  it  at  that  feast 
during  his  life,  et  sic  de  simUibui ;  and  so  was  it  resolved  by  the 
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judges  of  the  Common  Pleas  in  the  argument  of  Andrews'  case, 
which  I  myself  heard. 

Lastly,  when  the  obligor,  feoffor,  or  feoffee  is  to  do  a  sole  act  or  nh.  To  go  to 
labour,  as  to  go  to  Rome,  Jerusalem  &c.  in  such  and  the  like  cases,  n^^ned!' 
the  obUgor,  feoffor,  or  feoffee,  has  time  during  his  life,  and  cannot      [209a] 
be  hastened  by  request.     And  so  it  is  if  a  stranger  to  the  obliga- 
tion  or  ftefiment  were  to  do  such  act,  he  has  time  to  do  it  during 
his  life. 

If  the  executors  of  the  feoffor  tender  ^c]     So  as  now  it  appears  Exocutor,  ad- 
that  either  the  heir  of  the  feoffor,  or  his  executors,  may  (when  a  ^^ilwym!^ 
day  is  limited)  pay  the  money ;  and  so  also  may  the  administrator  •■•^•«» » 
of  the  feoffor,  if  the  feoffor  dies   intestate;    and  this  may   the 
ordinary  do  if  there  be  neither  executor  or  administrator  as  hath 
been  said. 

And  if  the  feoffee  refuse  it,  the  heirs  of  the  feoffor  may  enter  ^c]  hutitvnUb$for 
Nota ;  a  tender  by  the  executors  or  administrators  and  a  refusal  **«*«»^*^«K^<« 
gives  the  heir  of  the  feoffor  a  title  to  entry,  for  he  and  the  exe- 
cutors are  privies  in  law. 

The  person  of  the  testator  jyc]     This  is  to  be  understood  concern-  Exeeutonan 
ing  goods  and  chattels  either  in  possession  or  in  action  ;  but  the  J^^^/"  "  f^ 
executor  represents  the  person  of  the  testator  more  than  the  heir  »«^  named, 
does  the  person  of  the  ancestor.     For  if  a  man  binds  himself,  his  in  afeoffmtnu 
executors  are  bound  though  they  are  not  named,  but  it  is  not  so 
of  the  heir:  furthermore,  here  the  administrators  and  the  ordinary 
also  are  implied,  as  before  hath  been  said. 


Section  338. 

And  note,  that  in  all  cases  of  condition  for  payment  of  a  certain  Refastl  of 

sum  in  gross  touching  lands  or  tenements,  if  lawful  tender  be  once  ^  a  relaise^"** 
refused,  he  who  ought  to  tender  the  money  is  quit  of  this  and 
fidly  discharged  for  ever  cfterwards. 

This  is  to  be  understood,  that  he  who  ought  to  tender  the  oxctptintoHof 
money  is  of  this  discharged  for  ever  to  make  any  other  tender ;  but  ^^oh^f  %k$Mi 


Co.IAit  209b.  210 a.  £8Tatbs  upon  condition.  li//.  #.339. 

remains,  though  if  it  were  a  duty  before,  though  the  feoffor  enter  by  force  of  the 
[209  b\  '  condition,  yet  the  debt  or  duty  remains.  As  if  A.  borrow  a  hundred 
pounds  of  B.  and  afterwards  mortgages  land  to  B.  upon  condition  for 
payment  thereof;  if  A.  tenders  the  money  to  B.  and  he  refuses  it, 
A*  may  enter  into  the  land,  and  the  land  is  freed  for  ever  of  the 
condition,  but  yet  the  debt  remains  and  may  be  recovered  by  actiou 
of  debt.  But  if  A.  without  any  loan,  debt,  or  duty  preceding  in- 
feoff  B.  of  land  upon  condition  for  the  payment  of  a  hundred 
pounds  to  '^B.  in  nature  of  a  gratuity  or  gift ;  in  that  case  if  he 
tender  the  hundred  pound  to  him  according  to  the  condition,  and 
he  refuse  it,  B.  has  no  remedy  thereof;  and  so  is  our  author  io 
this  and  his  other  cases  of  like  nature  to  be  understood. 


Section  339. 

Mortgagee's  A  Lso,  if  the  feoffee  in  mortgage  before  the  day  of  payment 
titled tom^,  maJres  his  executors  and  dies,  and  his  heir  enters  into  the  land 
not  his  beir.  g^  ^^  ought  &x.,  t^  seems  in  this  case  that  the  feoffor  ought  to 
pay  the  money  at  the  day  appointed  to  the  executors  and  not 
to  the  heir  of  the  feoffee,  because  the  mumey  at  the  beginning 
appertained  to  the  feoffee  in  manner  of  a  duty,  and  it  shall  be  in- 
tended  that  the  estate  was  made  by  reason  of  the  lending  of  the 
money  by  the  feoffee  or  for  some  other  duty ;  and  ther^ore  the 
payment  shall  not  be  made  to  the  heir,  as  it  seewu;  but  the  words 
of  the  condition  may  be  such  that  the  payment  shall  be  made  to 
the  heir.  As  if  the  condition  were,  that  if  the  feoffor  pay  to 
the  feoffee  or  to  his  heirs  such  a  sum  at  such  a  day  ftc  there 
after  the  death  of  the  feoffee,  if  he  dies  before  the  day  limited, 
the  payment  ought  to  be  made  to  the  heir  at  the  day  appointed. 

t\u»  keir  By  this  section  also  it  appears,  that  the  executors  do  more  re- 

*ff0f^i^  n*m94.  py^^^j^j  jj^^  person  of  the  testator  than  the  heir  does  the  ances- 

[2l0rt]  tor;  (or  though  the  executor  be  not  named,  yet  the  law  appoints 
him  to  receive  the  money,  but  so  does  not  the  law  appoint  the  heir 
to  receive  the  money  unless  he  be  named.     But  when  he  is  named 

m 

and  before  the  day  of  payment  the  mortgagee  dies,  the  feoffor  can- 
not i>ay  the  money  to  the  executors  of  the  mortgagee,  for  Littleton 
here  says,  that  in  this  case  the  payment  ought  to  be  made  to  the 
heir«     Kt  in  hoc  atsm  dtsifHotio  unimspermmt  est  ejchsio  alterius,  el 
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expressum  facit  cessare  taciturn;  and  the  law  shall  never  seek  out  a 
person  when  the  parties  themselves  have  appointed  one. 

But  if  the  condition  be  to  pay  the  money  to  the  feoffee  his  heirs  H«r«ar«r#ctt- 
or  executors,  then  the  feoffor  has  election  to  pay  it  either  to  the  heir 
or  executor. 

If  a  man  make  a  feoffment  in  fee  uppn  condition  that  the  feoffee  Heirs  or  amgnt. 
shall  pay  to  the  feoffor  his  heirs  or  assigns  twenty  pounds  at  such 
a  day,  and  before  the  day  the  feoffor  makes  his  executors  and  dies, 
the  feoffee  may  pay  the  same  either  to  the  heir  or  to  the  executors, 
for  they  are  his  assigns  in  law  to  this  intent. 

But  if  a  man  makes  a  feoffment  in  fee  upon  condition  that  if  the  Amgns^Ese' 
feoffor  pay  to  the  feoffee  his  heirs  or  assigns  twenty  pounds  before  be*di'the^^€, 
such  a  feast,  and  before  the  feast  the  feoffee  makes  his  executors 
and  dies,  the  feoffor  ought  to  pay  the  money  to  the  heir  and  not  to 
the  executors,  for  the  executoi*s  in  this  case  are  no  assigns  in  law  ; 
and  the  reason  of  this  diversity  is,  that  in  the  first  case  the  law 
must  of  necessity  find  out  assigns,  because  there  cannot  be  any 
assigns  in  deed,  for  the  feoffor  has  but  a  bare  condition  and  no 
estate  in  the  land  which  he  can  assign  over.  But  in  the  other  case 
the  feoffee  has  an  estate  in  the  land  which  he  may  assign  over ;  and 
where  there  may  be  assigns  in  deed,  the  law  shall  never  seek  out  or 
appoint  any  assigns  in  law.  And  albeit  the  feoffee  made  no  assign- 
ment of  the  estate,  yet  the  executors  cannot  be  assigns,  because 
assigns  were  only  intended  by  the  condition  to  be  assigns  of  the 
estate :  and  so  was  it  resolved,  Mich.  23  &  24  Eliz.  by  the  two 
chief  justices  in  the  court  of  wards  between  Randall  and  Brown, 
which  I  observed. 

But  if  the  condition  be  to  pay  the  money  to  the  feoffee  his  heirs   Mortgagor  not 
or  assigns,  and  the  feoffee  makes  a  feoffment  over,  it  is  in  the  elec-  notice  of  thg' 
tion  of  the  feoffor  to  pay  the  money  to  the  first  feoffee  or  to  the  mortgagee's 

'     •'  •'  conveyance  be* 

second  feoffee ;  and  if  the  first  feoffee  dies,  the  feoffor  may  either  fore  oondUUm 
pay  the  money  to  the  heir  of  the  firet  feoffee,  or  to  the  second 
feoffee,  for  the  law  will  not  force  the  feoffor  to  take  knowledge  of 
the  second  feoffment,  nor  of  the  validity  thereof,  whether  the  same 
be  effectual  or  not,  but  at  his  pleasure,  and  the  first  feoffee  and  his 
heirs  are  expressly  named  in  the  condition. 
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Section  340. 

Piwe  of  tender.  Also,  upon  such  cosB  of  a  feoffment  in  mortgage,  a  question  has 
penon  or  on  the  been  demanded  in  what  place  the  feoffor  is  bound  to  tender  the 
money  to  the  feoffee  at  the  day  appointed  2^c.  And  some  have 
said,  upon  the  land  so  holden  in  mortgage,  because  the  canditUm 
is  depending  upon  the  land.  And  they  have  said  thai  if  the 
feoffor  be  upon  the  land  there  ready  to  pay  the  money  to  tki 
feoffee  at  the  day  set,  and  the  feoffee  be  not  there,  then  the  feoffor 
is  quit  and  excused  of  the  payment  of  the  money,  for  it  was 
no  default  in  him.  But  it  seems  to  some  that  the  law  is  contrary, 
and  that  there  tvas  default  in  him  ;  for  that  he  is  bound  to  seek 
the  feoffee  if  he  be  in  any  other  place  within  the  realm  of 
England.  As  if  a  man  be  bound  in  an  obligation  qf  ttoenty 
pounds  upon  condition  endorsed  upon  the  same  obligation,  that 
if  he  pay  to  him  to  witom  the  obligation  is  made  at  such  a  day 
ten  pounds,  then  the  obligation  of  twenty  pounds  shall  lose  its 
force  and  be  holden  for  nothing ;  in  this  case  it  behoves  him 
who  made  tJie  obligation  to  seek  him  to  whom  the  obligation  is 
made  if  he  be  in  England,  and  at  the  day  set  to  tender  to  him 
the  said  ten  pounds,  otherwise  he  shall  f Off eit  the  sum  of  twenty 
pounds  comprised  within  the  obligation  &ic.  And  so  it  seems  in 
the  other  case  kc.  And  albeit  that  some  have  said  that  the 
condition  is  depending  upon  the  land,  yet  this  proves  not  that 
the  performance  of  the  condition  ought  to  be  made  upon  the 
land  iic,  no  more  than  as  if  the  condition  were  that  the  feoffor 
at  such  a  day  shall  do  some  special  corporeal  service  to  the 
feoffee,  not  naming  the  place  where  such  corporeal  service  shall 
be  done.  In  this  case  the  feoffor  ought  to  do  such  corporeal 
service  at  the  day  limited  to  ihe  feoffee  in  what  place  soever  of 
England  the  feoffee  be,  if  he  will  have  advantage  of  the  con- 
dition iic.  So  it  seems  in  the  other  ca^e.  And  it  seems  to  them 
that  it  shall  be  more  properly  said,  that  the  estate  of  the  land 
is  depending  upon  the  condition,  than  to  say  that  the  condition 
is  depending  upon  the  land  i;c.    Sed  quaere  &c. 

Tender  of  mart'  Also,  upon  such  case  of  afeoff/nent  in  mortgage,  a  question  has  been 
Sm£  *•!?«*•  demanded  ^c]  Here  and  in  other  places,  that  I  may  say  once  for 
permM',  other-  ^u  ^faere  Littleton  makes  a  doubt  and  sets  down  several  opinions 

wire  of  rent.  '  * 
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and  the  reasons,  he  ever  sets  down  the  better  opinion  and  his  own 
last,  and  so  he  does  here.  For  at  this  day  this  doubt  is  settled, 
having  been  oftentimes  resolved,  that  seeing  the  money  is  a  sum  [2106] 
in  gross  and  collateral  to  the  title  of  the  land,  the  feoffor  must 
tender  the  money  to  the  person  of  the  feoffee  according  to  the  latter 
opinion,  and  it  is  not  sufficient  for  him  to  tender  it  on  the  land  ; 
otherwise  it  is  of  a  rent  that  issues  out  of  the  land.  And  if  the 
condition  of  a  bond  or  feoffment  be  to  make  a  feoffment,  there  it  is 
sufficient  for  him  to  tender  it  upon  the  land,  because  the  estate  must 
pass  by  livery. 

Within  the  realm  of  England.']     For  if  he  be  out  of  the  realm  of  Ej«p«  mortgu' 
England  he  is  not  bound  to  seek  him  or  to  go  out  of  the  realm  tea. 
unto  him.     And  for  that  the  feoffee  is  the  cause  that  the  feoffor 
cannot  tender  the  money,  the  feoffor  shall  enter  into  the  land  as  if 
he  had  duly  tendered  it  according  to  the  condition. 

If  a  man  be  bound  to  pay  twenty  pounds  at  any  time  during  his  If  time  rf  pay 
life  at  a  place  certain,  the  obligor  cannot  tender  the  money  at  the  notice  must  u 

m 

place  when  he  will,  for  then  .the  obligee  would  be  bound  to  perpe-  ^"?^*i  i  -• 
tual  attendance,  and  therefore  the  obligor  in  respect  of  the  uncer- 
tainty  of  the  time  must  give  the  obligee  notice  that  on  such  a  day 
at  the  place  limited,  he  will  pay  the  money,  and  then  the  obligee 
must  attend  there  to  receive  it:  for  if  the  obligor  then  and  there 
tender  the  money,  he  shall  save  the  penalty  of  the  bond  for  ever, 
and  so  it  is  of  a  feoffment.  But  if  at  any  time,  the  obligor  or 
feoffor  meet  the  obligee  or  feoffee  at  the  place,  he  may  tender 
the  money. 


Section  341.  [2116] 

But  if  a  feoffment  in  fee  bemade,reserving  to  the  feoffor  a  yearly  Tenderer  tent 

rent,  and  for  default  of  payment  a  re-entry  8fc.,  in  this  case  the  "^*    ^^  * 

tenant  need  not  tender  the  rent  when  it  is  behind  only  upon 

the  land,  because  this  is  a  rent  issuing  out  of  the  land,  which  is 

a  rent  seek.    For  if  the  feoffor  be  seised  once  of  this  rent,  and 

after  he  comes  upon  the  land  bic,  and  the  rent  is  denied  him,  he 

may  have  an  assize  q/*  novel  disseisin.     For  albeit  he  may  enter  Party  htviog 

by  reason  of  the  condition  broken  i;c.,  yet  he  may  choose  either  may  eiUweoter 

to  relinquish  his  entry,  or  to  have  an  assize  i^c.    And  so  there  "  bring  action. 
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u  a  diversiify  as  to  the  temder  <^  a  rtmi  uUek  »  isMmimg  out  af 
the  lamd,  amd  of  the  temder  of  a  mum  im  grou,  wMch  is  not 
issmimg  out  of  any  tamd. 

Ytt  he  may  choo«,  either  to  reUmquuk  his  emtrjf,  or  to  kave  an 
assizeJ]  Here  it  appears,  that  if  the  conditioQ  he  broke  for  non- 
payment of  the  rent,  yet  if  the  feoffor  brings  an  assize  for  the  rent 
due  at  that  time,  he  shall  nerer  enter  for  the  condition  broken, 
becaose  he  affirms  the  rent  to  haTe  a  continuance,  and  thereby 
waives  the  condition.  And  so  it  is  if  the  rent  had  had  a  clause  of 
distress  annexed  unto  it,  if  the  feoffor  had  distrained  for  the  rmt, 
^  for  non-payment  whereof  the  condition  was  broken,  he  should  neTer 
enter  for  the  condition  broken,  but  he  may  receiTe  that  rent  and 
acquit  the  same,  and  yet  enter  for  the  condition  broken.  But  if 
he  accept  a  rent  due  at  a  day  after,  he  shall  not  enter  for  the 
condition  broken,  because  he  therebv  affirms  the  lease  to  have 
continuance. 


f^r 


Section'  342. 

Placeskmld  And  therefore  it  will  be  a  good  amd  smre  thimg  for  him  who 
poinShikBm^  maJtes  such  feoffment  im  mutrtgage,  to  appoimt  an  especial 
^ov?^'  P^^  where  the  mumey  shall  he  paid,  amd  the  munre  especial  it  be 
CoQdhMm.        P^l  '*«  better  it  is  for  the  fee^or.    As  if  A.  imfeoff  B.  to  hold 

to  him  amd  his  heirSy  upon  such  comditum  that  if  A.  pay  to 
B.  on  the  ftasi  ofSaimt  Michael  the  archamgel  next  coanmg  in 
the  cathedral  church  of  St.  Pouts  tn  Lomdom  within  four  hours 
mext  before  the  hour  of  moon  of  the  sam^  feast  at  the  rood  loft 
of  the  rood  of  the  north  door  within  the  same  church,  or  at  the 
tomdf  of  Saint  Erkemwald,  or  at  the  door  of  such  a  chapel,  or  at 
such  a  pillar  withim  the  same  church,  that  then  it  shall  be  law- 
ful to  the  aforesaid  A.  amd  his  heirs  to  enter  trc,  in  this  case 
he  need  not  seek  the  feoffee  in  amy  other  place,  or  be  in  any 
other  place,  but  only  in  the  place  mentioned  in  the  indenturt, 
nor  be  there  longer  than  the  time  specified  in  the  same  inden- 
ture,  to  tender  or  pay  the  money  to  the  feoffee  ire. 

Advktrfomm-  Here  is  good  counsel  and  advice  given,  to  set  down  in  convey^ 
ances  every  thing  in  certainty  and  particularity,  for  certainty  is  the 
mother  of  quietness  and  repose,  and  uncertainty  the  cause  of 
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variance  and  contentions ;  and  for  obtaining  the  one^  and  avoid- 
ing the  other,  the  best  mean  is^  in  all  assurances^  to  take  counsel 
of  learned  and  well-experienced  men  who  do  not  trust  to  memory 
only  [but  have  recourse  to]  precedents. 


Section.  343. 

AiiSOy  in  such  casej  where  the  place  of  payment  is  limited,  the  if  a  mortgagee 

feoffee  is  not  bound  to  receive  the  money  in  any  other  place  money  at 

than  that  so  limited.      But   yet  if  he  do  receive   the  pay-  ^^^J^' 

ment  in  another  place,  that  is  good  enough  and  as  strong  for  time,  it  is  a 

the  feoffor  as  if  the  receipt  had  been  in  the  place  named.  ance  of  the  con- 

dition. 

Hereby  it  appears  that  the  place  is  but  a  circumstance;  and 
therefore  if  the  obligee  receives  it  at  any  other  place,  it  is  suffi- 
cient, though  he  be  not  bound  to  receive  it  at  any  other  place. 
And  so  it  is  if  the  money  be  to  be  paid  on  such  a  feast,  yet  if  the  [212i3 
money  be  tendered  and  received  at  any  time  before  the  day,  it  is 
sufficient. 


Section  344. 

Also,  in  the  case  qf  a  feoffment  in  mortgage,  if  the  feoffor  So,  if  he  accept 
pays  to  the  feoffee  a  horse,  or  a  cup  of  silver,  or  a  ring  of  Ibr^the  moi^. 
gold,  or  any  such  other  thing  in  full  satisfaction  of  the  money, 
and  the  other  receives  it,  this  is  good  enough,  and  as  strong 
as  if  he  had  received  the  sum  of  money,  though  the  horse  or 
the  other  thing  be  not  of  the  twentieth  part  of  the  value  of 
tJiesum  of  money,  because  the  oilier  has  accepted  it  in  full  satis- 
faction. 

Hereupon  are  many  diversities  worthy  of  observation.     First,  Cmditimfar 
there  is  a  diversity,  when  the  condition  is  for  payment  of  money  ;  ^/'^'jJS^* 
and  when  for  the  delivery  of  a  horse,  a  robe,  a  ring,  or  the  like  :  for  thing  good, 

secus  t^  c  c 

where  it  is  for  payment  of  money,  there  if  the  feoffee  or  obligee  vereo. 
accept  a  horse  &c.  in  satisfaction,  this  is  good :  but  if  the  condition 
were  for  the  delivery  of  a  horse,  or  a  robe,  there,  albeit  the  obligee  or 
feoffee  accept  money  or  any  other  thing  for  the  horse  8cc.,  it  is  no 

A    A 
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performance  of  the  condition.  The  like  law  is,  if  the  condition  be 
to  acknowledge  a  recognizance  of  twenty  pounds  &c.,  if  the  obligee 
or  feoffee  accept  twenty  pounds  in  satisfaction  of  the  condition,  it 
is  not  sufficient  in  law,  but  notwithstanding  such  acceptance,  the 
condition  is  broken.  And  so  it  is  of  all  other  collateral  conditions, 
though  the  obligee  or  feoffee  himself  accept  it 

CoHditwnto  Secoudly,  if  the  condition  be  for  payment  of  money  to  a 

uruHgmr.  stranger,  there  if  the  stranger  accept  a  horse  or  any  collateral 

thing  in  satisfaction  of  the  money,  it  is  no  performance  of  the 
ccmdition,  because  the  conditicm  in  that  case  is  strictly  to  be  per- 
formed. 

fUenptrfUtt        Thirdly,  where  the  condition  is  for  payment  of  twenty  pounds, 

MM  ito  per-  ,  .  . 

formmmet  rf  the  obligor  or  feoffor  cannot  at  the  time  appointed  pay  a  lesser  sum 
npt Mto'nmt);  ^^  Satisfaction  of  the  whole,  because  it  is  apparent  that  a  lesser 
bmirtUam  gmn  ^  money  cannot  be  a  satisfaction  of  a  ecreater.  But  if  the 
«<•  obligee  or  feoffee  do  at  the  day  receire  part,  and  thereof  make  an 

acquittance  under  his  seal  in  full  satisfaction  of  the  whole,  it  is 
sufficient,  for  the  deed  amounts  to  an  acquittance  of  the  whole. 
If  the  obligor  or  lessor  pay  a  lesser  sum  either  before  the  day,  ot 
at  another  place  than  that  limited  by  the  condition,  and  the 
obligee  or  feoffee  receives  it,  this  is  a  good  satisfieu^tion. 

(ViAitml  Mtit-  Fourthly,  not  only  things  in  possession  may  be  given  in  satis- 
/«rtiM.  faction,  (whereof  Littleton  puts  his  case,)  but  also  if  the  obligee  or 

feoffee  accept  a  statute  or  a  bond  in  satisfaction  of  the  money,  it  is 

a  good  satisfaction. 

haJUMmtt  ^  If  the  obligor  or  feofibr  be  bound  by  condition  to  pay  a  hundred 

marks  at  a  certain  day,  and  at  the  day  the  parties  account  to- 
gether, and  because  the  feofiee  or  obligee  owes  twenty  pounds 
to  the  obligor  or  feoffor,  that  sum  is  allowed,  and  the  residue  of  the 
hundred  marks  is  paid,  this  is  a  good  satisfaction,  and  yet  the 
twenty  iH>unds  was  a  chose  in  action,  and  no  payment  was  made 
thereof,  but  by  ^niiy  of  retainer  or  discharge. 


C213<i] 
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Section  345. 

Also  if  a  man  enfeoff  another  upon  condition  that  he  and  his  Rent  of  a 
Iieirs  shall  render  to  a  stranger  and  to  his  heirs  a  yearly  rent  of  \^  ^Swdyfor. 
twenty  shillings,  kc.  and  if  he  or  his  heirs  fail  in  payment  thereof, 
that  then  it  shall  he  lawful  to  the  feoffor  and  his  heirs  to  enter,  this 
is  a  good  condition:  and  yet  in  this  case,  albeit  such  annual pay^ 
ment  is  in  the  indenture  called  a  yearly  rent,  this  is  not  properly 
a  rent.  For  if  it  be  a  rent,  it  must  be  eitJier  a  rent  service,  a  rent 
charge,  or  a  rent  secke,  and  it  is  not  either  of  these.  For  if  the 
stranger  were  seised  of  this,  and  after  it  were  denied  him,  he  shall 
never  have  an  assise,  because  it  is  not  issuing  out  of  any  tenements 
[^qfhis,'\  and  so  the  stranger  is  without  remedy  if  such  yearly  rent 
be  behind,  but  the  feoffor  or  his  heirs  may  enter,  £fc.  And 
yet  if  the  feoffor  or  his  heirs  enter  for  default  of  payment, 
then  such  rent  is  taken  away  for  ever.  And  so  such  a  rent  is 
but  a  pain  \pr  penalty]  set  upon  the  tenant  and  his  heirs,  that 
if  they  will  not  pay  tlie  rent  according  to  the  form  of  the  inden- 
ture, they  shall  lose  the  land  by  the  entry  of  the  feoffor  or  his 
heirs  for  default  of  payment.  And  in  this  case  it  seems  that  the 
feoffee  and  his  heirs  ought  to  seek  the  stranger  and  his  heirs  if  they 
be  within  England,  because  there  is  no  plcu^e  limited  where  the  pay- 
ment  shall  be  made  and  such  rent  is  not  issuing  out  of  any  land. 

Shall  render  to  a  stranger  a  yearly  rent,  S^c]  This  resenration  is  ^^^v^tvm  to 
merely  void  for  the  reasons  hereafter  in  this  section  alleged  by  Lit-  jtmp/y  void. 
tletOQj  and  also  because  that  no  estate  moves  from  the  stranger  and 
he  is  not  party  to  the  deed.  And  albeit  it  be  a  void  reservation 
and  no  rent,  yet  the  words  of  the  condition  being,  that  if  the 
feofiee  or  his  heirs  fail  of  payment  then,  Sec,  the  condition  is  good, 
and  the  words  '  annual  rent '  shall  be  taken  for  a  sum  of  money 
in  gross,  and  not  in  their  proper  signi6cation  of  a  rent  issuing  out 
of  land ;  and  it  is  to  be  observed,  that  words  in  a  condition  may 
be  taken  out  of  their  proper  sense,  ut  res  magis  valeat  qucLm  pereat, 
and  so  in  like  cases  it  is  holden  in  our  books. 

But  if  A.  be  seised  of  certain  lands,  and  A.  and  B.  join  in  a  feoff-  Ifapartifto 
ment  in  fee,  reselling  a  rent  to  them  both  and  their  heirs,  and  the  ttrtmger^md 
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performance  of  the  condition.  The  like  law  is,  if  the  condition  be 
to  acknowledge  a  recognizance  of  twenty  pounds  Sec.,  if  the  obligee 
or  feoffee  accept  twenty  pounds  in  satisfaction  of  the  condition,  it 
is  not  sufficient  in  law,  but  notwithstanding  such  acceptance,  the 
condition  is  broken.  And  so  it  is  of  all  other  collateral  conditions, 
though  the  obligee  or  feoffee  himself  accept  it. 


Condition  to 


Secondly,  if  the  condition  be  for  payment  of  money  to  a 
stranger,  there  if  the  stranger  accept  a  horse  or  any  collateral 
thing  in  satisfaction  of  the  money,  it  is  no  performance  of  the 
condition,  because  the  condition  in  that  case  is  strictly  to  be  per- 
formed. 


Receipt  (fUu        Thirdly,  where  the  condition  is  for  payment  of  twenty  pounds, 

tum  no  per- 

formanee  of  the  obligor  or  feoffor  cannot  at  the  time  appointed  pay  a  lesser  sum 
^^  «*to'i^");  *^  satisfaction  of  the  whole,  because  it  is  apparent  that  a  lesser 
butreUaae         g^juj  ^f  money  cannot  be  a  satisfaction  of  a  greater.     But  if  the 

under  teal  euret  ^  •'  ^  ° 

a*  obligee  or  feoffee  do  at  the  day  receive  part,  and  thereof  make  an 

acquittance  under  his  seal  in  full  satisfaction  of  the  whole,  it  is 
sufficient,  for  the  deed  amounts  to  an  acquittance  of  the  whole. 
If  the  obligor  or  lessor  pay  a  lesser  sum  either  before  the  day,  or 
at  another  place  than  that  limited  by  the  condition,  and  the 
obligee  or  feoffee  receives  it,  this  is  a  good  satisfaction. 


C-oltateral  satit' 
faction. 


Fourthly,  not  only  things  in  possession  may  be  given  in  satis- 
faction, (whereof  Littleton  puts  his  case,)  but  also  if  the  obligee  or 
feoffee  accept  a  statute  or  a  bond  in  satisfaction  of  the  money,  it  is 
a  good  satisfaction. 


Balance  of 
account, 

[213a] 


If  the  obligor  or  feoffor  be  bound  by  condition  to  pay  a  hundred 
marks  at  a  certain  day,  and  at  the  day  the  parties  account  to- 
gether, and  because  the  feoffee  or  obligee  owes  twenty  pounds 
to  the  obligor  or  feoffor,  that  sum  is  allowed,  and  the  residue  of  the 
hundred  marks  is  paid,  this  is  a  good  satisfaction,  and  yet  the 
twenty  pounds  was  a  chose  in  action,  and  no  payment  was  made 
thereof,  but  by  way  of  retainer  or  discharge. 
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before ;  but  if  two  joint-tenants  without  a  deed  indented  make 
a  lease  for  life,  reserving  a  rent  to  one  of  them,  it  shall  enure  to 
both  in  respect  of  the  joint  reversion. 


And  so  it  is  of  a  surrender  to  one  of  them,  it  shall  enure  to  them  Surrender  to 

.m  '  oneJoint'tenMn 

^"»  enures  to  both. 


If  two  joint-tenants,  the  one  for  life,  and  the  other  in  fee,  join  in  ReservatUm  to^ 
a  lease  for  life,  or  a  gift  in  tail,  reserving  a  rent,  the  rent  shall  '^gmli-^Uvelures 
enure  to  them  both ;    for  if  the  particular  estate  determine,  they  ***  ^^* 
shall  be  joint-tenants  again  in  possession. 

But  if  tenant  for  life,  and  he  in  the  reversion  join  in  a  lease  for  LnuehytMant 
life,  or  a  gift  in  tail  by  deed,  reserving  a  rent,  this  shall  enure  to  the  f^tJ^'illllta!!"" 
tenant  for  life  only,  during  his  life,  and  after  to  him  in  the  rever- 
sion, for  every  one  grants  that  which  he  may  lawfully  grant:  And 
if  at  the  common  law  they  had  made  a  feoffment  in  fee  generally, 
the  feoffee  should  have  holden  of  the  tenant  for  life,  during  his  life, 
and  after  of  him  in  reversion,  and  so  it  was  ruled  in  the  King's 
Bench. 


Section  347. 

The  second  thing  is,  that   no    entry  or  re-entry    (which  is  all  R«-enUyrc- 

,  ,  .  f  1  »      servableto 

one)  may  he  reserved  or  given,  to  any  person,  but  only  to  the  grantor  and  his 
feoffor,  or  to  the  donor,  or  to  the  lessor,  and  their  Iieirs :    and    ^*"  °  ^' 
such  re-entry  cannot  be  given  to  any  other  person.     For  if  a  man  it  cannot  be  in 
lets  land   to  another  for  term  of  life  by   indenture,   rendering 
to  the  lessor  and  to  his  heirs  a  certain  rent,  and  for  default  of 
payment  a  re-entry,  2fc.  if  afterward  the  lessor  by  a  deed  grants 
the  reversion  of  the  land  to  another  in  fee,  and  the  tenant  for  term 
of  life  attomSy  S^c,  if  the  rent  be  afterwards  behind,  the  grantee  of  Grantee  of  re- 
the    reversion    may  distrain  for  the   rent,  because   the   rent  is  cntcr^'but  may 
incident  to  the  reversion;  but  he  may  not  enter  into  the  land  and  <*wtrain. 
oust  the  tenant  as  the  lessor  or  his  heirs  might  have  done,  if  the 
reversion  had  been  continued  in  them,  8^c.     And  in  this  case  the 
entry  is  taken  away  for  ever ;  for  the  grantee  of  the  reversion 
cannot  enter,  caus&  qu&  suprk.     And  neither  can  the  lessor  or  his 
heirs  enter ;  for  if  the  lessor  might  enter,  then  he  ought  to  be  in 
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hU  former  estate,  ^c,  which  he  cannot  be,  because  he  has  aliened 
away  the  reversion. 

Right  of  action  Thai  HO  entry  y  ^c]  Here  Littletou  recites  one  of  the  maxims  of 
grantabu.^  the  coinmon  law ;  and  the  reason  hereof  is,  for  avoiding  of  mainte- 
Champerty.        nance,  suppression  of  right,  and  stirring  up  of  suits  ;  and  therefore 

nothing  in  action,  entry,  or  re-entry  can  be  granted  over ;  for  so 
under  colour  thereof  pretended  titles  might  be  granted  to  great  men, 
whereby  right  might  be  trodden  down,  and  the  weak  oppressed, 
which  the  common  law  forbids ;  [so  that  none  may]  grant  before 
they  be  in  possession. 

Condition  and  For  default  of  payment  a  reentry,  ^c]  Hereupon  is  to  be  ool- 
7imit<^di$-  l^^d  divcrs  diversities.  First,  between  a  condition  that  requires 
ungui^atto   ^  re-entry,  and  a  limitation  that  ipso  /ac^o  determines  the  estate 

grantee  $  nght         ,  r      j 

of  entry,  without  any  entry.    Of  this  first  sort  no  stranger,  as  Littleton  says, 

I-  -J  can  take  advantage.  But  of  limitations  it  is  otherwise.  As 
if  a  man  make  a  lease  quousque,  that  is,  until  I.  S.  comes  from 
Rome,  and  the  lessor  grants  the  reversion  over  to  a  stranger,  then 
I.  S.  comes  from  Rome,  the  grantee  shall  take  advantage  of  it  and 
enter,  because  the  estate  by  the  express  limitation  was  deteimined. 
So  it  is  if  a  man  make  a  lease  to  a  woman  quamdiu  casta  vixerit, 
or  if  a  man  make  a  lease  for  life  to  a  widow  si  tamdiu  in  purd  vi- 
duitate  viveret.  So  it  is  if  a  man  make  a  lease  for  a  hundred  years 
if  the  lessee  lives  so  long,  and  the  lessor  grants  over  the  reversion, 
and  the  lessee  dies,  the  grantee  may  enter,  causd  qua  supra. 

So  bitwoon  con-  2.  Another  diversity  is  between  a  condition  annexed  to  a  free- 
fofi!^haid^  hold,  and  a  condition  annexed  to  a  lease  for  years.  For  if  a  man 
terms  for  yean,  make  a  gift  in  tail  or  a  lease  for  life  upon  condition  that  if  the 

donee  or  lessee  goes  not  to  Rome  before  such  a  day  the  gift  or  lease 
shall  cease  or  be  void,  the  grantee  of  the  reversion  shall  never  take 
advantage  of  this  condition,  because  the  estate  cannot  cease  before 
an  entry;  but  if  the  lease  had  been  for  years,  [i.e.  to  A.  for 
years  upon  condition  that  if  he  do  not  go  Rome  before  such  a  day 
the  lease  shall  be  void,  as  distinguished  from  a  clause  that  then  the 
lessor  shall  re-enter,]  there  the  grantee  may  take  advantage  of 
the  condition,  because  the  lease  for  years  is  by  breach  of  the 
condition  ipso  facto  void  without  any  entry ;  for  a  lease  for 
years  may  begin  without  ceremony,  and  so  may  it  end  without 
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ceremony ;  but  an  estate  of  freehold  cannot  neither  begin  nor  end  Vmd  and  void" 
without  ceremony.     And  of  a  void  thing  a  stranger  may  take  ruU.^"^ 
benefit,  but  not  of  a  voidable  estate  by  entry. 

To  the  feoffor,  or  to  the  donor,  ^c.  or  to  their  heirs,  t^c]     Here  is  lUtervatiou  to 
to  be  observed  a  diversity  between  a  reservation  of  a  rent  and  a  re-  £<£;  eonditiom 
entry:    for  (as  hath  been  said)  a  rent  cannot  be  reserved  to  the  <«^*»5««'- 
heir  of  the  feoffor,  but  the  heir  may  take  advantage  of  a  condition 
which  the  feoffor  could  never  do.    As  if  1  enfeoff  another  of  an 
acre  of  ground  upon  condition  that  if  my  heir  pays  to  the  feoffee, 
8cc.  twenty  shillings,  that  he  and  his  heir  shall  re-enter,  this  con- 
dition is  good :  and  if  after  my  decease  my  heir  pays  the  twenty 
shillings,  he  shall  re-enter,  for  he  is  privy  in  blood,  and  enjoys  the 
land  as  heir  to  me. 

But  only  to  the  feoffor,  ^c.  or  to  their  heirsJ]     Our  author  speaks  Leatibyeor- 
here  of  natural  persons  only  by  way  of  example,  for  if  a  bishop,  arch-  J^J^JJJ^  '^' 
deacon,  parson,  prebend,  or  any  other  body  politic  or  corporate  eccle-  «|«f /<^c  em- 
siastical  or  temporal,  make  a  lease,  8cc.  upon  condition,  his  successor 
may  enter  for  the  condition  broken,  for  they  are  privy  in  right. 

And  so  if  a  man  have  a  lease  for  years  and  demises  or  grants  the  So  may  txteu- 
same  upon  condition,  &c  and  dies,  his  executors  or  administrators  ^^^  "   ^' 
may  enter  for  the  condition  broken,  for  they  are  privy  in  right  and 
represent  the  person  of  the  dead. 

If  cestuique  use  had  made  a  lease  for  years,  8cc.  upon  condition,  L«iMfrt^  cestui 
the  feoffees  should  not  enter  for  the  condition  broken,  for  they  are  2w*<»^oJeSlw^. 
privy  in  estate,  but  not  privy  in  blood.  [216a] 

Another  diversity  is  in  case  of  a  lease  for  years,  where  the  con-  Graniw  may 
dition  is  that  the  lease  shall  cease  and  be  void,  as  is  aforesaid,  and  6evoul[  secus  ^ 
where  the  condition  is,  that  the  lessor  shall  re-enter,  for  there  the  ^^  hetov- 
grantee,  as  Littleton  says,  shall  never  take  benefit  of  the  condition. 
[What  if  it  be  both,  see  6  M.  &S.  121.    6  B.  8cC.  619.    4  B.  8c  A. 
401.    2Russ.  174.] 

And  it  is  to  be  observed,  that  where  the  estate  or  lease  is  ipso  Void  Uate  mt 
facto  void  by  the  condition  or  limitation,  no  acceptance  of  the  ^^^^^ 
rent  afterwards  can  give  it  continuance,  [because  the  acceptance  *'«»»*»  ^"^  'f 

A  A   4 
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Uau  vo'idabu     of  rent  cannot  make  a  new  lease,  and  the  old  one  is  determined] : 

othenvise  it  is  of  an  estate  or  lease  voidable  by  entry. 

Grantee  may  Another  diversity  is  between  conditions  in  deed,  whereof  snf- 

^condition7t  ficicnt  has  been  said  before,  and  conditions  in  law.  As  if  a  man 
law  in  hit  own    make  a  lease  for  life,  there  is  a  condition  in  law  annexed  unto 

itme,  at  if  ate-  ' 

nant  for  life      it,   that   if  the    Icssce  makes    a   greater   estate,  8cc.    that  then 

make  a  larger        . 

estate,  ^c.         the  Icssor  may  enter.     Of  this  and  the  like  conditions  in  law, 

which  give  an  entry  to  the  lessor,  the  lessor  himself  and  his 
heirs  shall  not  only  take  the  benefit  of  it,  but  also  his  assignee  and 
the  lord  by  escheat,  every  one  for  the  condition  in  law  bndcen  in 
his  own  time. 

And  now  by  Another  diversity  thei*e  is  between  the  judgment  of  the  common 

r^nmnmy  ^^^f  whereof  Littleton  wrote,  and  the  law  at  this  day  by  force  of  the 
iofar  odvaHtage   gtatutc  of  32  H.  8.  c.  34.    For  by  the  common  law  no  grantee  or 

ifre-entrtetand  , 

jorfeituret,        assignee  of  the  reversion  couM  (as  hath  been  said)  take  advantage 

of  a  re-entry  by  force  of  any  condition.  For  at  the  common  law,  if 
a  man  had  made  a  lease  for  life  reserving  a  rent,  &c.  and  if  the  rent 
be  behind  a  re-entry,  and  the  lessor  grants  the  reversion  over,  the 
grantee  should  take  no  benefit  of  the  condition,  for  the  cause  before 
rehearsed.  But  now  by  the  said  statute  of  32  H.  8.,  the  grantee  may 
take  advantage  thereof,  and  upon  demand  of  the  rent  and  non- 
payment, he  may  re-enter.  By  this  act  it  is  provided,  that  as 
well  every  person  who  shall  have  any  grant  of  the  king  of  any  re- 
version, &c.  of  any  lands,  &c.  which  pertained  to  monasteries,  &c. 
as  also  all  other  persons  being  grantees  or  assignees,  &c.  to  or  by 
any  other  person  or  persons,  and  their  heirs,  executors,  successors, 
and  assignees  shall  have  like  advantage  against  the  lessees,  &c.  by 
entry  for  non-payment  of  the  rent,  or  for  doing  of  waste  or  other 
forfeiture,  &.c.  as  the  said  lessors  or  grantors  themselves  ought  or 
might  have  had.  Upon  this  act  divers  resolutions  and  judgments 
have  been  given,  which  are  necessary  to  be  known. 

Act  extends  to  I .  That  the  Said  statute  is  general,  viz.  that  the  grantee  of  the 
notlo*^^^"'  reversion  of  every  common  person,  as  well  as  of  the  king,  may  take 
^"*'*  advantage  of  conditions.     2.  That  the   statute  extends  to  grants 

made  by  the  successors  of  the  king,  albeit  the  king  be  only  named 
in  the  act.  3.  That  where  the  statute  speaks  of  lessees,  the  same 
does  not  extend  to  gifts  in  tail. 
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4.  That  where  the  statute  speaks  of  grantees  and  assignees  of  AUotognMUt 
the  reversion,  an  assignee  of  part  of  the  estate  of  the  reversion  SiST; 
may  take  advantage  of  the  condition.  As  if  lessee  for  life  be,  &c. 
and  the  reversion  is  granted  for  life,  8cc.  So  if  lessee  for  years.  Sic. 
be,  and  the  reversion  is  granted  for  years,  the  grantee  for  years  may 
take  benefit  of  the  condition  in  respect  of  this  word  (executors)  in 
the  act. 

6.  That  a  grantee  of  part  of  the  reversion  shall  not  take  advan-  matografim 
tage  of  the  condition :  as  if  the  lease  be  of  three  acres,  reserving  Uni^ 
a  rent  upon  condition,  and  the  reversion  is  granted  of  two  acres, 
the  rent  shall  be  apportioned  by  the  act  of  the  parties,  but  the 
condition  is  destroyed,  for  that  it  is  entire  and  against  common 
right. 

6.  That  with  respect  to  the  king,  the  condition  [in  case  of  an  Exetptinkmg'i 
assignment  of  the  reversion  in  part  of  the  land]  is  not  destroyed,       ' 

but  still  remains  in  the  king. 

7.  By  act  in  law  a  condition  may  be  apportioned  in  the  case  of  tirgrantmU 
a  common  person ;  as  if  a  lease  for  years  be  made  of  two  acres,  one 

of  the  nature  of  Borough  English,  the  other  at  common  law, 
and  the  lessor  having  issue  two  sons,  dies,  each  of  them  may  enter 
for  the  condition  broken ;  and  likewise  a  condition  may  be  ap- 
portioned by  the  act  and  wrong  of  the  lessee,  as  hath  been  said  in 
the  chapter  of  Rents. 

8.  If  a  lease  for  life  be  made,  reserving  a  rent  upon  a  condition,  8cc.  Lemr  [m  tmt\ 
and  the  lessor  levies  a  fine  of  the  reversion,  he  is  a  grantee  or  assignee  ^'nwI'wS^ 
of  the  reversion ;  but  without  attornment  he  shall  not  take  advantage  '*^* 

of  the  condition,  for  the  makers  of  the  statute  intended  to  have  all 
necessary  incidents  observed,  otherwise  it  might  be  mischievous  to 
the  lessee.    [Contra  now  attornment  taken  away.] 

9.  There  is  a  diversity  between  a  condition  that  is  compulsory,  Pmerandcmi* 
and  a  power  of  revocation  that  is  voluntary :  for  a  man  who  has  a  g^JkadMion^ 
power  of  revocation  may  by  his  own  act  extinguish  his  power  of  '"'*'*^J?^^*  ** 
revocation  in  part,  as  by  levying  of  a  fine  of  part ;  and  yet  the 

power  shall  remain  for  the  residue,  because  it  is  in  nature  of  a  limi- 
tation, and  not  of  a  condition  ;  and  so  it  was  resolved  in  the  Earl  of 


0o.l4^#.  916a.  2166.  estates  upon  condition.  Liii.  $.350. 

formed  the  condition,  then  he  would  have  a  freehold  by  force  of 
the  first  grant,  where  no  livery  of  seisin  was  made  to  him,  which 
would  he  inconvenient.  But  if  the  grantor  had  made  livery  of 
seisin  to  the  grantee  by  force  of  the  grant,  then  should  the  grantee 
have  the  freehold  and  the  fee  upon  the  same  condition. 

Here  six  things  are  to  be  observed.  First/that  Littleton  here  pats 

example  of  a  condition  precedent.   Secondly^  that  such  a  condition 

which  creates  an  estate   may  be  made  by  parol  without  deed. 

Uvery  totetuuu  Thirdly,  that  livery  of  seisin  in  this  case  must  be  made  before  the 

voSl!""*^       lessee   enter  (as  Littleton  here  says  at  the  beginning),  for  after 

entry  livery  made  to  tenant  in  possession  is  void,  as  hath  been 
said.  Fourthly,  that  if  no  livery  of  seisin  be  made,  no  fee- 
simple  passes,  although  the  money  be  paid.  Fifthly,  that  it  is 
inconvenient  that  the  fee-simple  [should  pass  in  this  case  without 
livery  of  seisin.  Sixthly,  that  ab  argumentum  ab  inconvenienii  is 
forcible  in  law,  as  often  hath  been  and  shall  be  observed.  See  more 
of  this  kind  of  condition  in  the  Section  next  following. 


[2166]  Section  350. 

Tenant  to  have   Also,  if  land  be  granted  to  a  man  for  term  of  five  years,  upon 

fee  on  payment  •»•»  •f  ^^        *f  jr 

of  a  sum,  if  condition,  that  if  lie  pay  to  tlie  grantor  within  the  two  first  years 
haathef^sub-  f^^V  wiar/r«,  that  then  he  shall  have  the  fee,  or  otherwise  but  for 
i®^^  ^  ^^'^  term  of  five  years,  and  livery  of  seisin  is  made  to  him  by  force  of 
payment.  the  grant,  now  lie  has  a  fee-simple  conditional,  S^c.     And  if  in  this 

case  the  grantee  does  not  pay  to  the  grantor  the  forty  marks 
within  the  first  two  years,  then  immediately  after  the  said  two 
years  past,  the  fee  and  the  freehold  is  and  shall  be  adjudged  in  the 
grantor,  because  the  grantor  cannot  after  the  said  two  years 
presently  enter  upon  the  grantee,  for  that  the  grantee  has  yet  title 
by  three  years  to  have  and  occupy  the  land  by  force  of  the  same 
grant.  And  so  becavrse  the  condition  on  the  part  of  the  grantee 
is  broken,  and  the  grantor  cannot  enter,  the  law  will  put  the  fee 
and  the  freehold  in  the  grantor.  For  if  the  grantee  in  this 
case  makes  waste,  then,  after  breach  of  the  condition,  £fc.  and 
after  the  two  ^years,  the  grantor  may  have  his  writ  of  waste. 
And   this  is  a  good   proof    that   the   reversion  is  in   him,   S^c. 
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I  peculiar  reason,  as  he  could  not  maintain  waste  if  he  had  not  the 
reversion  in  fee.'] 

Now  he  has  a  fee-simple  conditionaly  ^c]    The  like  is  of  an  estate 
in  tail,  or  for  life.     Many  are  of  opinion  against  Littleton  in  this 
case,  and  their  reason  is,  because  the  fee-simple  is  to  commence 
upon  a  condition  precedent,  and  therefore  cannot  pass  until  the 
condition  be  perfoimed ;  and  that  here  Littleton  of  a  condition  pre- 
cedent doth  (before  the  performance  thereof)  make  it  subsequent ; 
and  for  proof  of  their  opinion  they  vouch  many  authorities  that 
that  no  fee-simple  should  pass  before  the  condition  performed.  But 
notwithstanding  this  there  are  those  that  defend  the  opinion  of 
Littleton,  both  by  reason  and  authority.     By  reason,  for  that  by 
the  rule  of  law  a  livery  of  seisin  must  pass  a  present  freehold  to 
some  person,  and  cannot  give  a  freehold  infuturo,  as  it  must  do  in 
this  case,,  if  after  livery  of  seisin  made  the  freehold  and  inheritance 
should  not  pass  presently  but  expect  until  the  condition  be  per- 
formed ;  and  therefore  if  a  lease  for  years  be  made  to  begin  at 
Michaelmas,  the  remainder  over  to  another  in  fee,  if  the  lessor 
make  livery  of  seisin  before  Michaelmas,  the  livery  is  void,  because 
if  it  should  work  at  all  it  must  take  effect  presently,  and  cannot 
expect.    2dly.  They  say  that  when  the  lessor  makes  livery  to  the 
lessee,  it  cannot  stand  with  reason  that  against  his  own  livery 
of  seisin  a  freehold  should  remain  in  the  lessor,  seeing  there  is  a 
person  able  to  take  it.     But  if  a  man  by  deed  make  a  lease  for  Contingemt  rt- 
years,  the  remainder  to  the  right  heirs  of  L  S.,  and  the  lessor  make  ^nderonterm 
livery  to  the  lessee  secundum  formam  charts,  this  livery  is  void, 
because  during  the  life  of  I.  S.  his  right  heir  cannot  take  (for  nemo 
est  h^tres  viventis),  and  in  that  case  the  freehold  shall  not  remain  in 
the  lessor  and  expect  the  death  of  L  S.  during  the  term;  for  albeit 
I.  S.  die  during  the  term,  yet  the  remainder  is  void,  because  a  livery 
of  seisin  cannot  expect.     And  it  is  not  rare,  say  they,  in  our  books,      [2176] 
that  words  shall  be  transposed  and  marshalled  so  that  the  feoffment 
or  grant  may  take  effect.     As  if  a  man  in  the  month  of  February 
make  a  lease  for  years,  reserving  a  yearly  rent  payable  at  the  feasts 
of  Saint  Michael  the  archangel,  and  the  annunciation  of  our  Lady, 
during  the  term,  the  law  (in  this  case  of  reservation)  will  make 
transposition  of  the  feasts,  viz.  at  the  feasts  of  the  annunciation 
and  of  Saint  Michael  the  archangel,  that  the  rent  may  be  paid 
yearly  during  the  term.     And  further  they  take  a  diversity  in  this 
case  between  a  lease  for  life  and  a  lease  for  years.    For  in  case  of 
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a  lease  for  life  with  such  a  condition  to  have  the  fee,  they  agree 
that  the  fee-simple  passes  not  before  the  performance  of  the  con- 
dition,  for  that  the  livery  may  presently  work  upon  the  freehold ; 
but  otherwise  it  is  [they  contend]  in  the  case  of  a  lease  for  years. 
Also  they  take  a  diversity  between  inheritances  that  lie  in  grant 
and  inheritances  that  lie  in  livery.  For  they  agree  that  if  a*  man 
grant  an  advowson  for  years  upon  condition,  that  if  the  grantee  pay 
twenty  shillings  8cc.  within  the  term,  that  then  he  shall  have  the 
fee,  the  grantee  shall  not  have  the  fee  until  the  condition  be  per- 
formed. Et  sic  de  similibus.  But  otherwise  it  is  [say  they]  where 
livery  of  seisin  is  requisite,  and  therefore  if  the  king  make  such  a 
lease  for  years  upon  such  a  condition,  the  fee-simple  shall  uot  pass 
presently,  because  in  that  case  no  livery  is  made. — Learned  reader, 
draw  your  own  conclusion ;  there  is  nothing  decisive  on  the  point 
A  condition  in  benefit  of  the  estate  is  construed  largely,  according 
to  the  intention  of  the  parties ;  but  a  condition  which  destroys  the 
estate  is  construed  strictly  and  taken  according  to  the  literal  mean- 
ing of  the  words. 


VoidabU  ettaU 
not  avoided 
wUhout  etttry 
or  claim,  but 
avoidance  may 
be  viaived. 


Because  the  grantor  cantiot  enter  3rc.]  Regularly  when  any  man 
will  take  advantage  of  a  condition,  if  he  may  enter  he  must 
enter  [or  claim  to  avoid  the  estate],  and  when  he  cannot  enter  he 
must  make  a  claim,  and  the  reason  is,  for  that  a  freehold  and  in- 
heritance shall  notecase  without  entry  or  claim,  and  also  thefeofibr 
or  grantor  may  waive  the  condition  at  his  pleasure.  As  if  a  man 
grant  an  advowson  to  another  and  his  heirs  upon  condition,  that 
if  the  grantor  &.c.  pay  twenty  pounds  on  such  a  day  See,  the  estate 
of  the  grantee  shall  cease  or  be  utterly  void,  and  the  grantor  pays  the 
money,  yet  the  estate  is  not  revested  in  the  grantor  before  a  claim, 
and  that  claim  must  be  made  at  the  church.  And  so  it  is  of  a  re- 
version or  remainder  of  a  rent,  or  common,  or  the  like,  there  must 
be  a  claim  before  the  estate  be  revested  in  the  grantor  by  force  of 
the  condition,  and  that  claim  must  be  made  upon  the  land.  A 
Jortiorif  in  case  of  a  feoffment  where  the  land  passes  by  livery 
of  seisin  there  must  be  a  re-entry  by  force  of  the  condition  before 
the  estate  be  void. 


Though  estate         If  a  man  bargains  and  sells  land  by  deed  indented  and  enrolled 

re-vest  till  entry  vvith  a  proviso,  that  if  the  bargainor  pay  &c.,  that  then  the  estate 

w  clam,  shzll  ccasc  and  be  void,  and  he  pays  the  money,  the  estate  is  not 

revested  in  the  bargainor  before  re-entry ;  and  so  it  is  if  a  bargain 
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and  sale  be  made  of  a  reversion^  remainder,  advowson^  rent,  com- 
mon 8cc.  And  so  it  is  if  lands  be  devised  to  a  man  and  his  heirs 
upon  condition  that  if  the  devisee  pay  not  twenty  pounds  at  such 
a  day^  that  his  estate  chall  cease  and  be  void,  and  the  money  is 
not  paid,  the  estate  shall  not  be  vested  in  the  heir  before  entry. 
And  so  it  is  of  a  reversion  or  remainder,  an  advowson,  rent,  com- 
mon, or  the  like. 

But  the  said  rule  hath  divers  exceptions.  First,  in  this  case  ExMpitMu. 
of  Littleton  [in  the  text,  where  the  tenant  has  the  fee  subject 
to  be  divested  on  his  not  performing  the  condition  within  half  the 
term,  there  as  the  lessor]  can  make  no  entry  [by  reason  of  the 
tenant's  right  to  the  possession  during  the  residue  of  the  term],  he 
shall  not  be  driven  to  make  any  claim  to  the  reversion :  for  seeing 
by  construction  of  law  the  freehold  and  inheritance  passes  imme- 
diately and  together  out  of  the  lessor ;  by  like  construction  the 
freehold  and  inheritance  by  the  default  of  the  lessee  shall  be 
revested  in  the  lessor  without  entry  or  claim. 

Secondly,  if  I  grant  a  rent  charge  in  fee  out  of  my  land  upon  ^^t  ekargi. 
condition,  there,  if  the  condition  be  broken,  the  rent  shall  be  extinct, 
because  I  (that  am  in  possession  of  the  land)  need  not  make  a 
claim  upon  the  land,  and  therefore  the  law  will  adjudge  the  rent 
▼oid  without  any  claim. 

Thirdly,  if  a  man  make  a  feoffment  to  me  in  fee  upon  condition  Ift^ndbere- 
that  I  shall  pay  unto  him  twenty  pounds  at  a  day  &c.,  and  before  hs,  being  in  pot' 
the  day  I  let  to  him  the  land  for  yeare,  reserving  a  rent,  and  after  J^^'  ******* 
fail  in  payment,  the  feoffor  shall  retain  the  land  to  him  and  to  his      [2186] 
heirs,  and  the  rent  is  determined  and  extinct,  for  the  feoffor  could 
not  enter  nor  need   he  claim  upon  the  land,  for  he  himself  is  in 
possession,  and  the  condition  being  collateral  is  not  suspended  by 
the  lease,  otherwise  it  is  of  rent  reserved. 

Fourthly,  if  a  man  by  his  deed  in  consideration  of  fatherly  love  Powtrrfrtvo* 
8cc.  covenant  to  stand  seised  to  the  use  of  himself  for  life,  and  after  *^"*^' 
his  decease,  to  the  use  of  his  eldest  son  in  tail,  the  remainder  to  his 
second  son  in  tail,  the  remainder  to  his  third  son  in  fee,  with  a 
proviso  of  revocation  8cc.  and  the  father  makes  a  revocation  accord- 
ing to  the  proviso,  the  whole  estate  is  immediately  revested  in  him 
without  entry  or  claim  for  the  cause  aforesaid. 
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Suspentwn.  The  grantee  has  yet  titk  by  three  years.]    By  this  it  appears  that 

albeit  the  lessee  had  pro  tempore  a  fee-simple,  yet  after  that  fee- 
simple  is  divested  out  of  him,  and  vested  in  the  lessor,  he  shall 
hold  the  lands  for  three  years  by  the  express  limitation  of  the 
parties. 

Merger  of  ons  If  a  man  make  a  lease  for  forty  years,  and  the  lessee  afterwards 
the  term  in  re-'  takes  a  lease  for  twenty  years  upon  condition  that  if  he  does  such 

m^d^(uud  ^^  ^^^*  *^^*  ^^^^  ^^®  '®*^®®  ^^^  twenty  years  shall  be  void,  and  after 
h  eondUum,      the  Icssce  break  the  condition,  by  force  whereof  the  second  lease  is 

aud  to  bath  lott ;        .... 

void,  notwithstanding  this,  the  lease  for  forty  years  is  surrendered, 
for  the  condition  was  annexed  to  the  lease  for  twenty  years,  but  the 
surrender  was  absolute.    So  it  is  if  a  man  make  a  lease  for  forty 
years,  and  the  lessor  grants  the  reversion  to  the  lessee  upon  con- 
dition, and  after    the   condition  broken,  the  term  is  absolutely 
imt  etarrender     Surrendered.     And  the  diversity  is  when  the  lessor  grants  the  re- 
d^imai,toM     version  to  the  lessee  upon  condition,  and  when  the  lessee  grants 
onhm^hT^^^  or  Surrenders  his  estate  to  the  lessor ;  for  a  condition  annexed  to  a 

surrender  may  revest  the  particular  estates,  because  the  surrender 
is  conditional.  But  when  the  lessor  grants  the  reversion  to  the 
lessee  upon  condition,  there  the  condition  is  annexed  to  the  rever- 
sion, and  the  surrender  is  absolute. 

Running  Uate  A  man  makes  a  lease  for  term  of  life  by  deed,  reserving  the  first 
term  only  for  scvcu  years  a  rosc,  and  if  the  lessee  will  hold  the  land  after  the  seven 
whic^hTeUett  y^rs>  to  pay  a  rent  in  money  ;  and  the  lessee  will  not  hold  over, 
to  take,  but  Surrenders  his  term  :  in  this  case  in  judgment  of  law  he  had  but 

a  term  for  seven  years.  And  so  it  is  if  a  man  makes  a  lease  for  life, 
and  if  the  lessee  within  one  year  pay  not  twenty  shillings,  that  he 
shall  have  but  a  term  for  two  years,  if  he  pay  not  the  money  the 
estate  for  life  is  determined,  and  he  shall  have  the  land  but  for  two 
years. 

Plaintiffi  in  This  is  a  good  proof  then,  that  the  reversion  is  in  him  ftr.]     Here 

foa^e  must  have   •     •        i  •    j     i  i  •  n  11 

immediate  ettate  1^  implied  that  uo  man  cau  have  an  action  of  waste,  unless  the  re- 
of  inheritance,    yersiou  be  in  him,  and  by  the  authority  of  our  author  the  reason  of 

a  case,  and  well  applied,  is  a  good  proof  in  law. 
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Section  361. 

But  in  such  cases  of  feoffments  on  condition,  where  the  feoffor  Freehold  re- 
way  lawfully  enter  for  the  condition  broken  8fc.,  there  the  feoffor  ^tryT  ^  ^^ 
has  not  the  freehold  before  his  entry  ^c. 

Section  352. 

Also  if  a  feoffment   be  made  upon  condition  that   the  feoffee  Condition  to 

shall  give  the  land  to  the  feoffor  and  to  the  wife  of  the  feoffor  to  c.  in  special 

have  and  to  hold  to  them  and  to  the  heirs  of  their  ttoo  bodies  cl'shall  h^eT' 

engendered,  and  for  default  of  such,  issue,  the  remainder  to  the  an  estate  mim 

right  heirs  of  the  feoffor ;  in  this  case  if  the  husband  dies,  living 

the    wife,  before    any  estate    in    tail  made    to   them  bic.  then 

ought  the  feoffee  by  the  law  to  make  an  estate  to  the  wife  as  near 

the  condition  and  also   as  near  to  the  extent  of   the  condition 

lis   he  may  make    it,   that    is   to  say,   to   let    the    land  to   the 

wife  for  term  of  life    without    impeachment  of  waste  with  re^ 

nudnder  after  her  decease   to  the  heirs  of  the  body  of  Iter  hus* 

hand  on  her  begotten,  and  for  default  of  such  issue,  remainder  to 

the  right  heirs  of  the  husband.      And  the  cause  why  tJie  lease 

shall  in  this  case  be  to  the  wife  alone  without  impeachment  of 

foaste  is,  for  that  the  condition  is  that  the  estate  be  made  to  the 

htuband  and  wife  in  tail.     And  if  such  estate  had  been  made  in 

the  lifetime  of  the  husband,  then  after  the  death  of  tlie  husband 

she  would  have  had  an  estate  tail,  which  estate  is  without  impeach- 

ment  of  waste.     And  so  it  is  reason,  that  as  near  as  a  man  can 

mate  the  estate  to  the  intent  of  the  condition  it  should  be  made 

ifc,  albeit  she  cannot  have  an  estate  tail  as  she  might  have  had  if 

^he  gift  in  tail  had  been  made  to  her  husband  and  to  her  in  the 

life  of  her  husband. 

That  the  feoffee  shall  give  S^c.}     Here  is  no  time  limited,  therefore  muuifnoHm*^ 
the  feoffee  by  the  law  has  time  during  his  life,  unless  he  be  hastened  /Jl^J^'y^". 
by  the  request  of  the  feoffor  or  the  heirs  of  his  body,  as  Littleton  *'*'**^,q 
says  in  the  next  section.     But  in  this  case,  if  the  feoffee  dies  be-      *■ 
fore  any  feoffment  be  made,  then  is  the  condition  broken,  because 
he  made  not  the  estates  &c.  within  the  time  prescribed  by  law. 
But  if  the  feoffment  be  made  upon  condition  that  the  feoffee  before 
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the  feast  of  St.  Michael  the  Archangel  next  following  give  the  land  to 
the  feoffor  and  to  his  wife  in  tail  ut  supra,  and  before  the  day  the  feoffee 
dies>  the  estate  of  the  heir  of  the  feoffee  shall  be  absolute,  because  a 
certain  time  is  limited  by  the  mutual  agreement  of  the  parties, 
within  which  time  the  condition  becomes  impossible  by  the  act  of 
God,  as  hath  been  said  before ;  and  therefore  it  is  necessaiy  when  a 
day  is  limited,  to  add  to  the  condition,  that  the  feoffee  or  his  heirs 
do  perform  the  condition ;  but  when  no  time  is  limited,  then  the 
feoffee  at  his  peril  must  perform  the  condition  during  his  life 
(although  there  be  no  request  made)  or  else  the  feoffor  or  his  heirs 
may  re-enter.  But  albeit  in  the  case  put  by  Littleton,  the  fdme  be 
a  stranger,  yet  the  feoffee  is  not  bound  to  make  the  estate  within 
convenient  time,  because  the  feoffor  who  is  privy  to  the  condition 
is  to  take  jointly  with  her.  And  so  it  is  if  the  condition  be  to 
enfeoff  the  feoffor  and  a  stranger,  the  feoffee  has  time  during 
his  life,  unless  he  be  hastened  by  request,  Otherwise  it  is  (as 
hath  been  said)  where  the  condition  is  to  enfeoff  a  stranger  at 
strangers  only.  If  a  man  make  a  feoffment  in  fee,  upon  condition 
that  the  feoffee  shall  make  a  gift  in  tail  to  the  feoffor,  the  re- 
mainder to  a  stranger  in  fee,  there  the  feoffee  has  time  during  his 
life,  as  is  aforesaid,  because  the  feoffor  who  is  party  and  privy  to 
the  condition,  is  to  take  the  first  estate.  But  if  the  condition 
were  to  make  a  gift  in  tail  to  a  stranger,  with  remainder  to  the 
feoffor  in  fee,  there  the  feoffee  ought  to  do  it  in  convenient  time,  for 
that  the  stranger  is  not  privy  to  the  'condition,  and  he  ought  to 
have  the  profits  presently,  as  before  hathl)een  said. 


Conditumt  to 
create  and  de' 
stray  estate  dis' 
tinguished. 


To  make  an  estate  to  the  wife  as  near  the  condition  as  he  may  make 
it."]  A  diversity  is  to  be  undersood  between  conditions  that  are  to 
create  an  estate,  and  conditions  that  are  to  destroy  an  estate :  for 
here  it  appears,  that  a  condition  which  is  to  create  an  estate  is  to  be 
performed  by  construction  of  law  as  near  the  condition  as  may  be, 
and  according  to  the  intent  and  meaning  of  the  condition,  albeit 
the  letter  and  words  of  the  condition  cannot  be  performed  :  but 
otherwise  it  is  of  a  condition  that  destroys  an  estate,  for  that  is  to 
be  taken  strictly,  unless  it  be  in  certain  special  cases :  and  of  this 
somewhat  hath  been  said  before  in  this  Chapter. 


Mortgage 
numey  to  be 
jMtd  by  mort- 
gagor, and  a 
stranger,  if 


As  if  a  man  mortgage  his  land  to  W.  upon  condition,  that  if  the 
mortgagor  and  I.  S.  pay  twenty  shillings  at  such  a  day  to  the 
mortgagee,  that  then  he  shall  re-enter,  and  the  mortgagor  dies  before 
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the  day,  and  I.  S.  pays  the  money  to  the  mortgagee,  this  is  a  good  mortgagor,  diet, 
performance  of  the  condition,  and  yet  the  letter  of  the  condition  is  JJ«'^r"^^ 
not  performed.    But  if  the  mortgagor  had  been  alive  at  the  day, 
and  he  would  not  pay  the  money  but  refused  to  pay  the  same, 
and  I.  S.  alone  had  tendered  the  money,  the  mortgagee  might  have 
refused  it 

But  if  man  makes  a  lease  to  two  for  years,  with  a  proviso,  if  the  Letu$  to  cmu 
lessees  die  during  the  term,  the  lessor  shall  re-enter,  and  one  lessee  *uu^,  <mt  ^ 
aliens  his  part  and  dies,  the  lessor  cannot  re-enter,  but  the  assignee  ^^^r^!^' 
shall  enjoy  the  term  so  long  as  the  survivor  lives ;  and  the  reason  is,  fiUtd. 
because  the  lease  by  the  proviso  is  not  to  cease  till  both  are  dead. 
But  in  the  former  case,  albeit  the  mortgagor  be  dead,  yet  the  act  of 
God  shall  not  disable  I.  S.  to  pay  the  money,  for  thereby  the  mort- 
gagee receives  no  prejudice.    And  so  it  is  in  that  case,  if  I.  S.  had 
died  before  the  day,  the  mortgagor  might  have  paid  it  And  here  is  to 
be  observed  a  diversity,  when  the  feoffee  dies,  for  then  (as  hath  been 
said)  the  condition  is  broken,  and  when  the  feoffor  dies,  for  then 
the  estate  is  to  made  as  near  the  intent  of  the  condition  as  may  be. 

To  the  wife  for  term  of  life,  without  impeadiment  of  %oaste.'\     Here  2^  dmm  sans 
it  appears,  that  this  estate  for  life  ought  to  be  without  impeach-  oiMtudwUhout 
ment  of  waste,  and  yet  if  the  wife  accepts  of  any  estate  for  life  ^!^^**^' 
without  Uiis  clause, '  without  impeachment  of  waste,'  it  is  good,  be- 
cause the  estate  for  life  is  the  substance  of  the  grant,  and  the  pri- 
vilege to  be  without   impeachment  of  waste  is  collateral,  and 
only  for  the  benefit  of  the  wife,  and  the  omission  of  it  only  for 
the  benefit  of  the  heir.    Also  if  the  wife  take  husband  before 
request  made,  and  then  they  make  request,  and  the  estate  is  made      [220a] 
to  the  husband  and  wife,  during  the  life  of  the  wife,  this  is  a  good 
performance  of  the  condition,  albeit  the  estate  be  made  to  the  hus- 
band and  wife,  where  Littleton  says  it  is  to  be  made  to  the  wifb, 
but  it  is  all  one  in  substance,  seeing  that  the  limitation  is  during 
the  life  of  the  wife. 

Without  impeachment  of  waste.^  That  is  without  any  challenge  Sana  waste 
or  impeachment  of  waste ;  and  by  force  hereof  the  lessee  may  cut 
down  the  trees  and  convert  them  to  his  own  use.  Otherwise  it  is 
if  the  words  were  sans  impeachment  per  ascun  action  de  waste,  for 
then  the]  discharge  extends  only  to  the  action,  and  not  to  the  trees 
themselves,  and  in  that  case  the  lessor  shall  have  them. 
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No  time  men-  Also  in  this  case  if  the  husband  and  wife  have  issue  and  die  be- 
athbgpitmay  fore  the  gift  in  tail  made  to  them  l^c,  then  the  feoffee  ought  to 
life,  onlew""^  jwait«  an  estate  to  the  issue  and  to  the  heirs  of  the  body  of  his 
hastened  by      father  and  mother  begotten,  and  for  default  of  such  issue,  kc. 

the  remainder  to  the  right  heirs  of  the  husband,  ^c.  ^And  the  same 
law  is  in  other  like  cases :  and  if  such  a  feoffee  wUl  not  mate  such 
estate  when  he  is  reasonably  required  by  them  who  ought  to  have 
the  estate  by  force  of  the  condition,  ^c.  then  may  the  feoffor  or  his 
heirs  enter. 


When  he  is  reasonably  required  by  them  who  ought  to  have  the 
essate  by  force  of  the  conditionJ]  Note,  here  it  appears  that  the 
feofTee  has  time  during  his  Hfe  to  make  the  estate,  unless  he  is  other- 
wise required  by  them  who  are  to  take  the  estate.  This  is  to 
be  intended  of  parties  or  privies,  and  not  of  mere  strangers,  for 
there  (as  hath  been  said)  the  estate  must  be  made  in  convenient 
time.  And  concerning  the  request  it  is  to  be  known,  that  when 
the  request  is  made,  the  party  or  privy  must  request  the  feoffee  at 
a  time  certain  to  be  upon  the  land,  and  to  make  the  estate  acoml- 
ing  to  the  condition,  for  seeing  no  time  certain  is  prescribed  for  the 
making  of  the  estate,  and  it  is  uncertain  when  the  request  will  be 
made,  such  request  and  notice  must  be  made  as  hath  been  said 
before  in  this  chapter.  And  of  this  section,  with  the  (^c.)  there 
needs  not  upon  that  which  has  been  said,  any  farther  explication. 


[220  b] 


Section  354. 


Condition  to  Also  if  a  feoffment  be  made  upon  condition  tliat  the  feoffee  shall 
roen'^how'toS  re-enfeoff  many  men  to  have  and  to  hold  to  them  and  to  their  heirs 
executed  if  they  yj,^  ever,  and  all  they  who  ought  to  have  estates  die  before  any 

estate  is  made  to  them,  then  ought  the  feoffee  to  make  the  estate 
to  the  heir  of  him  who  survives  to  have  and  to  hold  to  him  and 
to  the  heirs  of  him  who  survives. 


Heirs  of  him 
who  surnves. 


To  the  heir  of  him  who  survives.']      Hereupon  questions  have  been 
made,  wherefore  the  habendum  is  not  to  the  heirs  of  the  heir,  and 
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for  what  reason  it  is  by  Littleton  limited  to  the  heirs  of  the  sur- 
vivor ?  And  the  cause  is,  for  that  if  it  were  made  to  the  heirs  of 
the  heir,  then  some  persons  by  possibility  would  be  inheritable  to 
the  land  who  would  not  have  inherited  if  the  estate  had  been 
made  to  the  survivor  and  his  heirs,  and  then  the  condition  would 
not  be  strictly  performed.  For  example,  if  the  survivor  took  to  wife 
AJice  Fairfield,  and  the  limitation  were  to  his  son  [i.  e.  the  eldest 
son  and  heir  of  the  survivor]  and  his  heirs,  then  if  the  son  should 
die  without  heirs  of  his  father,  the  blood  of  the  Fairfields  (being 
the  blood  of  his  mother)  would  inherit.  But  if  the  limitation  be  to 
the  right  heirs  of  the  father  [i.  e.  of  him  who  survives]  then  shall 
not  the  blood  of  the  Fairfields  by  any  possibility  inherit,  [for  by 
no  possibiUty  could  the  heirs  of  the  wife  become  the  heirs  of  the 
husband  as  such]  ;  and  therefore  these  words  {and  to  the  heirs  of 
him  who  survives),  which  many  have  thought  superfluous,  are  very 
material 


Section  355. 

Also,  if  a  feoffment  be  made  upon  condition  to  enfeoff  another,  or  Feofiee*s  alitn- 
io  make  a  gift  in  tail  to  another,  if  the  feoffee  before  the  perform-  him'from  pw- 
^nce  of  the  condition  enfeoff  a  stranger,  or  make  a  lease  for  life,  ^J^^^^^P^. 
then  may  t  lie  feoffor  and  his  heirs  enter,  ^c.  because  he  has  disabled  a  forfeiture. 
himself  to  perform  the  condition,  inasmuch  as  he  has  made  an  estate 
to  another,  kc. 

Littleton  having  spoken  of  defaults  of  performance,  or  express 
breaches  of  conditions,  speaks  now  in  what  cases  the  feoffee  in 
judgment  of  law  disables  himself  to  perform  the  condition ;  and  of 
disabilities,  some  are  by  act  of  the  party,  and  some  by  act  in  law. 

Enfeoff' a  stranger,  or  make  a  lease  for  life.']  This  is  a  disability  [221 «] 
by  the  act  of  the  party,  for  herein  the  feoffee  has  disabled  himself 
to  make  the  feoffment  or  other  estate  according  to  the  condition. 
And  to  speak  once  for  all,  the  feoffee  is  disabled  when  he  cannot 
convey  the  land  over  according  to  the  condition  in  the  same  plight, 
quality,  and  freedom  as  the  land  was  conveyed  to  him  ;  for  so  the 
law  requires  the  same,  as  shall  manifestly  appear  hereafter.  And 
here  where  our  author  speaks  of  a  feoffment,  he  includes  an  estate 
tail  as  well  as  the  fee-simple. 
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Section  356. 

Even  leaie  for    \^  tJi^  game  manner  it  is,  if  the  feoffee  before  the  condition  per- 

yenn  is  sach  a  /•  /»  •       t  • 

disability.         formedy  lets  the  same  land  to  a  stranger  for  term  of  years ;  in  this 

case  the  feoffor  and  his  heirs  may  enter,  ^c.  because  the  feoffee  has 
disabled  himself  to  make  an  estate  of  the  tenements  according  to  that 
which  teas  in  the  tenements  when  the  estate  thereof  was  made  to 
him.  For  if  he  will  make  an  estate  of  the  tenements  according  to 
the  condition,  6^c.  then  may  the  lessee  for  years  enter  and  oust 
him  to  whom  the  estate  is  made  ftc.  and  occupy  the  same  during  his 
term. 

If  the  feoffee,  before  the  condition  performed^  lets  the  same  land  to  a 
stranger  for  term  of  years,  ^c]  Here  the  ^c.  implies  a  lease  to  take 
effect  infuturo  as  well  as  in  pnesenti,  also  a  lease  for  one  year  or 
half  a  year,  &c. 


Section  357. 

Andbyfeofiee's  And  many  have  said,  that  if  such  feoffment  be  made  to  a  single 
wife'^mes  ^^^  upon  the  same  condition,  and  before  he  has  performed  the 
dowable,  which  condition  he  takes  a  tcife,  then  the  feoffor  and  his  heirs  may  enter 

alters  the  phght  .       "^  j     u/  ;m 

of  the  tene-  presently,  because  if  he  makes  an  estate  according  to  the  condition, 
and  dies,  then  the  wife  shall  be  endowed,  and  may  recover  her 
dower  by  a  writ  of  dower  i^c.  and  so  by  taking  a  wife  the  tenements 
cure  put  in  another  plight  than  they  were  in  at  tlie  time  of  the 
feoffment  made,  for  then  no  such  wife  was  dowable f  nor  should  be 
endowed  by  the  law  i^c. 

Dower  of  estate  First,  here  is  an  example  of  a  disability  both  by  act  in  law  and 
^V22  i'ai'      ^'*  futuro,  for  by  marriage  the  wife  is  entitled  by  law  to  dower  after 

the  death  of  her  husband.  Secondly,  it  appears  that  albeit  the 
wife  by  the  marriage  is  but  entitled  to  dower,  and  the  estate 
which  she  is  to  have  is  infuturo^  viz.  after  the  decease  of  her  husband, 
yet  it  is  a  present  cause  of  entry.  As  a  lease  for  years  to  begin  at  a 
day  to  come  is  a  present  disability  and  cause  of  re-entry,  for  that 
the  land  is  not  in  that  freedom  and  plight  as  it  was  conveyed  in  to 
the  feoffee,  and  after  the  estate  made  over  according  to  the  con- 
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ditioQ  the  land  would  be  charged  therewith,  [which  would  be 
against  reason  and  therefore  the  feoffor  in  entering  shall  take  dis- 
charged of  the  feoffee's  wife's  dower,  S.  368.] 

In  another  plight.]     Plight  is  an  old  English  word,  and  here  sig-  Plight,  what. 
nifies  not  only  the  estate  but  the  habit  and  quality  of  the  land,  and 
extends  to  rent  charges,  and  to  a  possibility  of  dower.    See  Sect.  289, 
where  plight  is  taken  for  an  estate  or  interest  of  and  in  the  land 
itself,  and  extends  not  to  a  rent  charge  out  of  the  land. 

T/ien   the  feoffor  and  his  heirs  may  enter  presently.}     Here  it  CmdUim  how 
appears,  that  seeing  for  this  tide  or  possibility  the  feoffor  may  Msma^uge 
presently  enter,  that  albeit  the  wife  happen  to  die  before  the  hus-  V^^^  pombu 
band,  so  that  the  title  or  possibility  takes  no  effect,  yet  the  feoffor  may 
re-enter,  for  the  feoffee  being  disabled  at  any  time  though  the  same 
continue  not,  yet  the  feoffor  may  re-enter,  for  in  that  case  he  that  is 
once  disabled  is  ever  disabled.    And  herein  a  diversity  is  to  be 
observed  between  a  disability  for  a  time  on  the  part  of  the  feoffee, 
and  a  disability  for  a  time  on  the  part  of  the  feoffor.    For  if  a  man 
makes  a  feoffment  in  fee,  upon  condition  that  the  feoffee  before  such 
a  day  shall  re-infeoff  the  feoffor,  and  the  feoffee  takes  wife,  and  the 
wife  dies  before  the  day,  yet  may  the  feoffor  may  re-enter.     So  it  is  if     [222  a] 
the  feoffee  before  the  day  makes  a  feoffment  in  fee,  and  before  the 
day  takes  back  an  estate  to  him  and  his  heirs,  yet  the  feoffor  may 
re-enter. 

But  if  a  man  make  a  feoffment  in  fee  upon  condition,  that  if  the  if  feoffar*s  du- 
feoffor  or  his  heirs  pay  a  certain  sum  of  money  before  such  a  day,  and  ^j,^JJ[  J^?J^  ^ 
the  feoffor  commits  treason,  is  attainted  and  executed,  now  is  there  *»^p^^*^^: 

contn  tf 

a  disability  on  the  part  of  the  feoffor,  for  he  has  no  heir ;  but  if  the  feoffee. 
heir  be  restored  before  the  day  he  may  perform  the  condition. 
Otherwise  it  is  if  such  a  disability  had  grown  on  the  part  of  the 
feoffee;  and  the  reason  of  the  diversity  is,  for  that,  as  Littleton 
says,  presently  by  the  disability  of  the  feoffee,  the  condition  is 
broken,  and  the  feoffor  may  enter,  but  so  it  is  not  by  the  disability 
of  the  feoffor,  or  his  heirs  ;  for  if  they  perform  the  condition  within 
the  time  it  is  sufficient,  for  that  they  may  at  any  time  perform  the 
condition  before  the  day. 


n  B  4 
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Section  358. 


Feofiee's  rent- 
charge  or  Stat, 
a  disability. 


In  the  same  manner  it  is,  if  the  feoffee  charge  the  land  by  his  deed 
with  a  rent  charge  before  the  performance  of  the  condition^  or  be 
bound  in  a  statute  staple,  or  statute  merchant,  in  these  C€ues  the 
feoffor  and  his  heirs  may  enter  l^c.  caos^  qu&  supr^.  For  whoso- 
ever comes  to  the  lands  by  the  feoffment  of  the  feoffee,  they  ought 
to  be  liable,  and  put  in  execution  by  force  of  the  statute  merchant, 
or  of  the  statute  staple.     Quaere. 


Entry  for  con- 
dition defeats 
feoffee's  in- 
cuinbr2uices. 


But  when  the  feoffor  or  his  heirs,  for  the  causes  aforesaid,  shaU 
have  entered,  as  it  seems  they  ought  ftc.  then  all  such  things  which 
before  such  entry  might  trouble  or  incumber  the  land  so  given  upon 
condition  ^c.  are  as  to  the  same  land  altogether  defeated. 


Annuity* 


Jadgment  a 
ditability* 


May  enter  ^t.]  And  here  it  is  to  be  understood,  that  the  grant 
of  the  rent  charge  is  a  present  disability  of  the  feoffee,  and  therefore 
albeit  the  grantee  brings  a  writ  of  annuity  and  discharges  the 
land  of  it  ab  initio,  yet  the  cause  of  entry  being  once  given  by  the 
act  of  the  feoffee  the  feoffor  may  re-enter.  And  so  it  is  if  the  grant 
of  the  rent  charge  were  made  for  life,  and  the  grantee  died  before 
any  day  of  payment,  yet  the  feoffor  may  re-enter.  The  like  law  is 
of  any  judgment  given  against  the  feoffee  wherein  debt  qr  damages 
are  recovered. 


Stat,  confetted 
after  diiseisin 
no  disability* 


Advovton  on 
condition. 


Or  be  bound  in  a  statute  staple  ^c]  If  the  feoffee  be  disseised, 
and  after  bind  himself  in  a  statute  staple,  or  merchant,  or  in  a 
recognizance,  or  take  wife,  this  is  no  disability  in  him,  for  that 
during  the  disseisin  the  land  is  not  charged  therewith,  neither  is 
the  land  in  the  hands  of  the  disseisor  liable  thereunto.  And  in 
that  case  if  the  wife  die,  or  the  conusee  release  the  statute  or  re- 
cognizance, and  after  the  disseisee  enters,  there  is  no  disability  at 
all,  because  the  land  was  never  charged  therewith,  and  therefore  in 
that  case  the  feoffee  may  enter  and  perform  the  condition  in  the 
same  plight  and  freedom  as  it  was  conveyed  to  him  in. 

If  a  man  grant  an  advowson  upon  condition  that  the  grantee  shall 
regrant  the  same  to  the  gra'ntor  in  tail ;  in  this  case  if  the  church 
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become  void  before  the  regrant,  or  before  any  request  made  by  the 
grantor,  he  may  take  advantage  of  the  condition,  because  the  ad- 
vowson  is  not  in  the  same  plight  as  it  was  at  the  time  of  the  grant 
upon  condition.  And  therefore  the  grantee  in  that  case  at  his 
peril  must  regrant  it  before  the  church  becomes  void,  or  else  he  is 
disabled,  otherwise  he  has  time  during  his  life,  if  he  be  not  hastened 
by  request 

If  the  feoffee  suffer  a  recovery  by  default  upon  a  feigned  title^  Feoffee's  r«. 
before  execution  sued,  the  feoffor  may  re-enter  for  this  disability.  **'*'^* 
Et  sic  de  similibus. 


Section  359. 

Also,  if  a  man  makes  a  deed  of  feoffment  to  another,  and  in  the  Livei^rwith 
deed  there  is  no  condition,  hut  when  the  feoffor  makes  livery  of  cedes  feoffimlmt 
seisin  he  adds  a  condition ;  in  this  case  nothing  of  the  tenements  ""^^^^ 
ptisses  by  the  deed,  for  that  the  condition  is  not  comprised  within 
the  deed,  and  the  feoffment  is  in  like  force  as  if  no  such  deed 
had  been  made. 

And  the  reason  is,  for  that  the  estate  passes  by  the  livery  of  seisin. 
And  in  this  case  the  feoffor  upon  the  delivery  of  seisin  must  express 
the  estate  to  be  taken  as  to  the  feoffee  and  his  heirs,  or  to  heirs  of 
his  body  8cc.  If  an  agreement  be  made  between  two,  that  the  one  What  ifwH- 
shall  enfeoff  the  other  upon  condition  as  security  for  payment  {» Hvery, 
of  certain  money,  and  after  the  livery  is  made  to  him  and  his 
heirs  generally,  the  estate  is  holden  by  some  to  be  upon  condition, 
inasmuch  as  the  intent  of  the  parties  was  not  changed  at  any  time, 
but  continued  the  same  at  the  time  of  the  livery. 

If  a  man  make  a  charter  of  feoffment  in  fee,  and  the  feoffor  de-  Feoffmentinfee, 
livers  seisin  for  life,  the  feoffee  shall  hold  it  but  for  life ;  but  if    '^^•'**'  •''' 
the  livery  be  made  expressly  for  life  and  according  to  the  deed, 
the  whole  fee-simple  shall  pass,  because  it  has  reference  to  the 
deed. 


Co.  lilt.  222  a.  223  a. 
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Section  360. 


Condition 
agmntt  alien' 
ation  mnd* 


Also,  if  a  feoffment  be  tnade  upon  this  condition,  that  the  feoffee 
shall  not  alien  the  land  to  any,  this  condition  is  voidi  because  when 
a  man  is  enfeoffed  of  lands  or  tenements,  he  has  power  to  alien  them 
to  any  person  by  law.  For  if  such  a  condition  should  be  good, 
then  the  condition  would  oust  him  of  all  the  power  which  the  law 
gives  him,  which  would  be  against  reason,  and  therefore  such  a 
condition  is  void. 


This  rule  ajh' 
pliee  to  every 
epeeiet  of  grant 
and  ettate, 

[223  a] 


Abo,  if  a  feoffment  be  made  S^c.']  And  the  like  law  is  of  a  devise 
in  fee  upon  condition  that  the  devisee  shall  not  alien,  the  condition 
is  void,  and  so  it  is  of  a  grant,  release,  confirmation,  or  any  other 
conveyance  whereby  a  fee-siuple  passes.  For  it  is  absurd  and  re- 
pugnant to  reason  that  he  who  has  no  possibility  of  reverter 
in  the  land  to  him,  should  restrain  his  feoffee  in  fee-simple  of  all 
power  to  alien.  And  so  it  is  if  a  man  be  possessed  of  a  lease  for 
years,  or  of  a  horse,  or  of  any  other  chattel  real  or  personal,  and 
give  or  sell  his  whole  interest  or  property  therein  upon  condition 
that  the  donee  or  vendee  shall  not  alien  the  same,  this  is  void, 
because  the  whole  interest  and  property  is  out  of  him,  and  he 
has  no  possibility  of  reverter,  and  it  is  against  trade  and  traffic  be- 
tween man  and  man.  But  these  are  to  be  understood  of  conditions 
annexed  to  the  grant  or  sale  itself  in  respect  of  the  repugnancy, 
and  not  to  any  other  collateral  thing,  as  hereafter  shall  appear. 
Where  our  author  puts  his  case  of  a  feoffment  of  land,  that  is  put 
but  for  an  example :  for  if  a  man  be  seised  of  a  seigniory,  or  a  rent, 
or  an  advowson,  or  common,  or  any  other  inheritance  that  lies  in 
grant,  and  by  his  deed  grants  the  same  to  a  man  and  to  his  heirs  upon 
condition  that  he  shall  not  alien,  this  condition  is  void.  But  some 
have  said  that  a  man  may  grant  a  rent-charge  newly  created  out  of 
lands  to  a  man  and  to  his  heirs  upon  condition  that  he  shall  not 
alien  it,  and  that  such  a  condition  is  good,  because  the  rent  is  of 
his  own  creation  ;  but  this  is  against  the  reason  and  opinion  of  our 
author,  and  against  the  height  and  purity  of  a  fee-simple. 


Condition  not  to       A  man  before  the  statute  of  quia  emptores  terrarum  might  have 
Uun&e  annexed    D^^ide  a  feoffment  in  fee,  and  added  further,  that  if  he  or  his  heirs 

to  tenure  good. 
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alien  without  license,  that  he  should  pay  a  finei  this  had  been 

good.      And  so  it  is  said,  that   then   the  lord  might  have  re-  lUverur,p<H' 

strained  the  alienation  of  his  tenant  by  condition,  because  the  lord  pewUmumire, 

had  a  possibility  of  reverter;  and  so  it  is  in  the  king's  case  at  this 

day,  because  he  may  reserve  a  tenure  to  himself. 

If  A.  be  seised  of  Black  Acre  in  fee,  and  B.  infeoffs  him  of  White  Condition  not  Uf 
Acre  upon  condition  that  A.  shall  not  alien  Black  Acre,  the  con-  amveuodgool. 
dition  is  good,  for  the  condition  is  annexed  to  other  land,  and  ousts 
not  the  feoffee  of  his  power  to  alien  the  land  whereof  the  feoffment 
is  made,  and  so  there  is  no  repugnancy  to  the  estate  passed  by 
the  feoffment ;  and  so  it  is  of  gifts,  and  the  sale  of  chattels  real 
or  personal. 


Section  361. 

But  if  the  condition  be  that  the  feoffee  shall  not  alien  toeuch  Condition  not 

.,  ••••.  to  alien  to  a 

an  one,  naming  his  name,  or  to  any  of  his  heirs^or  of  the  issues  of  particular  per- 
such  an  one,  or  the  like,  which  conditions  do  not  take  away  all  *^^  ^^^*^'^' 
power  of  alienation  frojn  the  feoffee  i^c,  such  condition  is  good. 

If  a  feoffment  in  fee  be  made  upon  condition  that  the  feoffee  shall  What  it  pro- 
not  infeoff  I.  S.  or  any  of  his  heirs  or  issues  &c.  this  is  good,  for  he  it »  obUquMiy. 
does  not  restrain  the  feoffee  of  all  his  power:   the  reason  here 
yielded  by  our  author  is  worthy  of  observation.    And  in  this  case  if      [223  i] 
the  feoffee  enfeoff  I.  N.  of  intent  and  purpose  that  he  shall  infeoff 
I.  S.  some  hold  that  this  is  a  breach  of  the  condition,  for  quando 
aliquid  prohibitur fieri f  ex  directo  prohibetur  et  per  obliquum. 

If  a  feoffment  be  made  upon  condition  that  the  feoffee  shall  not  Condition 
alien  m  mortmain,  this  is  good,  because  such  ahenation  is  pro-  j^^ 
hibited  by  law,  and  regularly  whatsoever  is  prohibited  by  the  law, 
may  be  prohibited  by  condition,  be  it  malum  prohibitum,  or  malum 
in  se.  In  ancient  deeds  of  feoffment  in  fee  there  was  most  com- 
monly a  clause,  quod  licitum  sit  donatori  rem  datum  dare  vel  vendere 
cuivolueritf  exceptis  viris  reUgiosis  et  Judais,  Brac.f,  13. 


Co.IAtL  2236. 224a.  bstatbs  upon  condition.  £AiLs.9B2. 


Section  362. 

ConditioD  that    Also,  if  lands  be  given  in  tail  upon  condition  that  the  tenant  in 

ihalUot  ^en,  ^^^  "'*^  *^  *^*'"*  **^^'  ^^^  ^^^  ***  fi^f  ^^  ^^  ^^*'»  nor  for  term  of 
except  for  hia     another's  life,  but  only  for  their  oum  lives,  such  condition  is  good. 

own  life,  good.  ^  ^  ^  y 

And  the  reason  is,  for  that  when  he  makes  such  alienation  and 
discontinuance  of  the  entail,  he  does  contrary  to  the  intent  of  the 
donor,  for  which  the  statute  W.  2.  cap.  1.  was  made,  by  which 
statutes  estates  tail  are  ordained. 

Whateonditiotu  But  onlyfoT  their  own  lives  ^c]  And  yet  if  a  man  make  a  gift  in 
^^.       ^       tail^  upon  condition  that  he  shall  not  make  a  lease  for  his  ovm  life, 

albeit  the  estate  be  laivful,  yet  the  condition  is  good,  because  the 
reversion  is  in  the  donor.  As  if  a  man  make  a  lease  for  life  or 
years  upon  condition^  that  they  shall  not  grant  over  their  estate  or 
let  the  land  to  others,  this  is  good,  and  yet  the  grant  or  lease  should 
be  lawful.  If  a  man  make  a  gift  in  tail  upon  condition  that  he 
shall  not  make  a  lease  for  three  lives  or  twenty-one  years,  ac- 
cording to  the  statute  of  32H.  8>  the  condition  is  good,  for  the 
statute  gives  him  power  to  make  such  leases,  which  may  be  re- 
strained by  condition,  and  by  his  own  agreement ;  for  this  power 
is  not  incident  to  the  estate,  but  given  to  him  collaterally  by  the 
act,  according  to  that  rule  of  law,  quilibet  potest  renundare  juripro 
se  introducto. 

Conditum  that  When  he  makes  such  alienation  and  discontinuance  of  the  entail,] 
tkaUwtniffer  -And  therefore  if  a  gift  in  tail  be  made  upon  condition,  that  the 
Tuovery  hati.      Jonee  &c.  shall  not  alien,  this  condition  is  good  to  some  intents, 

and  void  to  some  ;  for,  as  to  all  those  alienations  which  amount  to 
a  discontinuance  of  the  estate  tail  (as  Littleton  here  speaks),  or 
is  against  the  statute  of  Westminster  2,  the  condition  is  good  with- 
out question.     But  as  to  a  common  recovery  the  condition  is  void, 
because  this  is  no  discontinuance,  but  a  bar,  and  this  common  reco- 
[224  a]       very  is  not  restrained  by  the  said  statute  of  W.  2.     And  therefore 
such  a  condition  is  repugnant  to  the  estate  tail ;  for  it  is  to  be 
Four  inddenu    obscrvcd,  that  to  this  cstatc  tail  there  are  divers  incidents.    First,  to 
to  utatu  tail.      ^^  dispunished  of  waste.  Secondly,  that  the  wife  of  the  donee  in  tail 

shall  be  endowed.  Thirdly,  that  the  husband  of  a  ffime  donee 
after  issue  shall  be  tenant  by  the  curtesy.     Fourthly,  that  tenant 
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in  tail  may  suffer  a  common  recovery  ;  and  therefore  if  a  man  make 
a  gift  in  tail,  upon  condition  to  restrain  him  of  any  of  these  inci- 
dents, the  condition  is  repugnant  and  void  in  law.  And  it  is  to  be 
observed^  that  a  collateral  warranty  or  a  lineal  with  assets  in  respect 
of  the  recompense^  is  not  restrained  by*the  statute  de  donis  conditio- 
nalibus,  neither  is  a  common  [recovery  in  respect  of  the  intended 
recompense.  And  Littleton^  to  the  intent  to  exclude  the  common 
recovery,  says,  such  alienation  and  discontinuance,  joining  them  to- 
gether. If  a  man  before  the  statute  de  donis  conditionalibus  had 
made  a  gift  to  a  man  and  to  the  heirs  of  his  body  upon  condition 
that  after  issue  he  should  not  have  power  to  sell,  this  condition 
would  have  been  repugnant  and  void.  Pari  ratione,  if  after  the  sta- 
tute a  man  makes  a  gift  in  tail,  the  law  taciti  gives  the  donee  power  to 
suffer  a  common  recovery ;  therefore  to  add  a  condition  that  he 
shall  have  no  power  to  suffer  a  common  recovery,  is  repugnant  and 
void. 

If  a  man  make  a  feoffment  to  a  baron  and  f&me  in  fee,  upon  con-  CondUumin  re- 
ditjon  that  they  shall  not  alien,  to  some  intent  this  is  good,  and  to  nUaii^Hm' 
some  intent  it  is  void  :  for  to  restrain  an  alienation  by  feoffment  or  ^—ef  «'•*»- 

.  ....  otton  tn  a  par' 

alienation  by  deed,  is  good,  because  such  an  alienation  is  tortious  Heularwayor 
and  voidable  ;  but  to  restrain  their  alienation  by  fine  is  repugnant  ' 

and  void,  because  it  is  lawful  and  unavoidable.  It  is  said,  that  if  a 
man  infeoff  an  infant  in  fee  upon  condition  that  he  shall  not  alien, 
this  is  good  to  restrain  alienations  during  his  minority,  but  not  after 
his  full  age. 


Section  363. 

For  it  is  proved  by  the  words  comprised  in  the  same  statute,  that  Alienation  be 
the  will  of  the  donor  in  such  cases  shall  be  observed,  and  when  the  Jifo  aS^n* 
tenant  in  tailmakes  such  discontinuance,  he  does  contrary  to  that  &c.  ^^^^^  ^  f- 

*'  roainder,  and 

And  also  in  estates  tail  of  any  tenements,  when  the  reversion  of  bad ;  ita^ 
the  fee-simple,  or  the  remainder  of  the  fee-simple  is  in  other  persons  ^ndiSm.     ^ 
when  such  discontinuance  is  made,  then  the  fee-simple  in  the  re- 
mainder is  discontinued.   And  because  tenant  in  tail  shall  do  no  such 
thing  against  the  profit  of  his  issues  and  good  right,  such  con- 
dition is  good,  as  is  aforesaid,  ^c. 
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Canstruetionrf  When  the  reversion  or  remainder  in  fee  is  in  other  persons."]  Put 
*^noTu^  the  case  that  a  man  makes  a  gift  m  tail  to  A.,  the  remainder  to 
intaUrtmain-  him  and  to  his  heifs,  upon  condition  that  he  shall  not  alien ;  as  to 
fe$,  the  estate  tail  the  condition  is  good,  for  such  alienation  is  prohibit- 

ed, as  hath  been  said,  by  the  said  statute.  But  as  to  the  fee- 
simple,  some  say  it  is  repugnant  and  void,  for  the  reason  that  lit- 
tleton  has  yielded;  and  therefore  some  are  of  opinion,  that  this  is 
a  good  condition,  and  shall  defeat  the  alienation  for  the  estate  tail 
only  and  leave  the  fee^simple  in  the  alienee,  for  that  the  condition 
in  law  extended  only  to  the  estate  tail,  and  not  to  the  remainder. 

Canditwn  en-         Against  the  profit  of  Jus  issues."]    Hereby  it  appears,  that  to  restrain 

'ai^nfar^'ofit    ^^^^^^  >^  ^^  ^^^^  aUcuation  against  the  profit  of  his  issues  is  good, 

ofiwitRood'      for  that  agrees  with  the  will  of  the  donor  and  the  intent  of  the  sta- 

^         ^      tute.    But  a  gift  in  tail  may  be  made  upon  condition  that  tenant 

in  tail  8cc.  may  alien  for  the  profit  of  his  issues,  and  that  has  been 

held  to  be  good,  and  not  restrained  by  the  said  statute,  and  seems 

to  agree  with  the  reason  of  Littleton,  because  in  that  case,  voluntas 

donatoris  observetur^  ijc.  and  it  must  be  for  the  profit  of  the  issues. 


Section  364. 

Discontinuance  Also  a  man  may  give  lands  in  tail  upon  condition   that   if  the 

now  savod  bv 

condition.  tenant  in  tail  or  his  heirs  aliens  in  fee  or  in  tail,  or  for  tertn  of 

another  mans  life,  £fc.  and  also  that  if  all  the  issue  coming  of  the 
tenant  in  tail  be  dead  without  issue,  that  then  it  shall  be  lawful 
for  the  donor  and  for  his  lieirs  to  enter  &^c.  And  by  this  way  the 
right  of  the  tail  may  be  saved  after  discontinuance  to  the  issue  in 
tail,  if  there  be  any^  so  as  by  way  of  entry  of  the  donor  or  of  his  heirs, 
the  tail  shall  not  be  defeated  by  such  condition.  And  yet  if  the 
tenant  in  tail  in  this  case,  or  his  heirs,  make  any  discontinuance,  lie 
in  the  reversion  or  his  heirs,  after  the  entail  is  determined  for 
default  of  issue  i^c.  may  enter  into  the  land  by  force  of  the  same 
condition,  and  shall  not  be  compelled  to  sue  a  writ  of  formedon  in 
the  reverter. 

Omditioft  to  Alien  S^c.  and  also  if  all  the  issue  be  dead,  Sfc]     Note,  Littleton 

take  effect  on  i       /»     i  ..  .         .        . 

Bome  event         purposely  made  parcel  of  the  condition  in  the  copulative,  that  if 
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the  tenant  in  tail  should  alien,  &c.     For  if  a  gift  in  tail  be  made  to  tahiehdeur' 

a  man  and  to  the  heirs  of  his  body,  and  if  he  die  without  heirs  of  JJ^^'Xwer 

his  body,  that  then  the  donor  and  his  heirs  shall  re-enter^  this  is  a  ^<^^f*rred, 

void  condition ;  for  when  the  issues  fail,  the  estate  determines  by 

the  express  limitation,  and  consequently  the  adding  of  the  condition 

to  defeat  that  which  is  determined  by  the  limitation  of  the  estate 

is  void,  and  in  that  case  the  wife  of  the  donee  shall  be  endowed,  8ic. 

And  therefore  Littleton,  to  make  the  condition  good,  added  an 

alienation  which  amounted  to  a  wrong,  and  he  restrained  not  the 

alienation  only,  (for  then  presently  upon  the  alienation  the  donor 

&c.  might  re-enter,  and  defeat  the  estate  tail)  but  added,  '  and  die      r226a] 

without  issue,'  to  the  end  that  the  right  of  the  estate  in  tail  might 

be  preserved  and    not  defeated  by  the  condition,  but  might  be 

recovered  again  by  the  issue  in  tail  in  zformedan.    And  Littleton 

expressly  says,  that  the  donor  and  his  heirs  after  the  discontinuance, 

and  after  that  the  estate  tail  is  determined,  may  re-enter,  which  is 

the  intention  and  true  meaning  of  Littleton  in  this  place. 

Note,  that  in  a  condition  consisting  of  divers  parts  in  the  con-  Cortdkum  m 
junctive,  as  here  in  the  case  of  Littleton,  both  parts  must  be  per-  ^jjjjj^'^,,^'" 
formed.  But  otherwise  it  is  when  the  condition  is  in  the  disjun-  ^A« 
tive.  What  then  if  the  condition  or  limitation  is  both  in  the  con- 
junctive nnd  disjunctive :  as  if  a  man  make  a  lease  to  the  husband 
and  wife  for  the  term  of  one  and  twenty  years,  if  the  husband 
and  wife  or  any  child  between  them  shall  so  long  live,  and  then 
the  wife  dies  without  issue ;  shall  the  lease  determine  or  continue 
daring  the  Ufe  of  the  husband  ?  And  the  answer  is,  that  it  shall 
continue,  for  the  disjunctive  refers  to  the  whole,  and  disjoins  not 
only  the  latter  part,  as  to  the  child,  but  also  as  to  the  baron  and  ffime ; 
80  that  the  sense  is,  if  the  baron,  fdnie,  or  any  child  shall  so  long 
live.  And  so  it  is  if  an  use  be  limited  to  certain  persons  until  A. 
shall  come  from  beyond  sea,  and  attain  unto  his  full  age,  or  die,  if 
he  comes  from  beyond  sea  or  attains  to  his  full  age,  the  use 
ceases. 

Section  365. 

Also  a  man  cannot  plead  in  any  action,  that  an  estate  teas  made  Condition  to 
in  fee,  or  in  fee  tail,  or  for  term  of  life,  upon  condition,  if  he  doe$  mustbeinwrit- 
not  vouch  a  record  thereof,  or  shew  a  writing  under  seal,  proving  SStSirMil**** 
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BSTATBR  UPON   CONDITION. 


LUt.  9.9B&, 


the  same  condition.  For  it  is  a  common  learning,  that  a  man  bt/ 
plea  shall  not  defeat  any  estate  of  freehold  by  force  of  any  such 
condition  unless  he  shews  the  proof  of  the  condition  in  writing  Sfc. 
unless  it  be  in  some  special  cases  ftc.  But  of  chattels  real,  as  ^ 
a  lease  for  years,  or  of  grants  of  wards  made  by  guardians  in 
chivalry,  and  such  like  kc.  a  man  may  plead  that  such  leases  or 
grants  were  made  upon  condition  l^c.  without  shewing  any  writing 
of  the  condition.  So  in  the  same  manner  a  man  may  do  of  gifts 
and  grants  of  chattels  personal,  and  of  contracts  personal  S^c. 


Requmteitoa 
dud. 


In  any  action.']  Be  the  action  real^  personal,  or  mixt,  if  a  con- 
dition be  pleaded  to  defeat  a  freehold,  it  is  regularly  true  that  a  deed 
must  be  shewn  forth  in  court.  And  the  reason  why  the  deed  shall 
be  shewed  forth  to  the  court  is,  for  that  to  every'deed  there  are  two 
things  requisite :  the  one,  that  it  is  sufficient  in  law,  and  this  is 
called  the  legal  part,  and  therefore  the  judgment  of  that  belongs  to 
the  judges  of  the  law :  the  other  concerns  matter  of  fact,  as  sealing 
and  delivery,  and  this  belongs  to  the  jurors.  And  because  every 
deed  ought  to  prove  itself,  and  be  proved  by  others  too ;  it  must 
prove  itself  upon  the  shewing  of  it  forth  in  court  in  two  ways. 
First,  as  to  the  composition  of  the  words,  that  it  be  sufficient  in 
law,  and  as  to  that  the  court  shall  judge. 


Eratnrt. 
liUerliineation. 

[2266] 


Secondly,  of  ancient  time  if  the  deed  appeared  to  be  erased  or 
interlined  in  places  material,  the  judges  upon  view  pronounced 
the  deed  to  be  void.  But  in  later  times  the  judges  have  left  it  to 
the  jury  to  try  whether  the  erasure  or  interlining  were  before  the 
delivery  or  after. 


Rent  retirvabU 
without  dud, 
contra  qfrt- 
entry. 


And  there  is  a  difference  between  a  rent  and  a  re-entry ;.  for 
upon  a  gift  in  tail,  or  a  lease  for  life,  a  rent  may  be  reserved  virith- 
out  deed,  but  a  condition  with  a  re-entry  cannot  be  reserved  in 
those  cases  without  deed. 


Deed  itself  must       Writing  under  seaL]  Which  Littleton  intends  to  be  a  deed  under 
X^^Ste.  »®^'-   And  well  said   Littleton,  a  deed  under  seal.     For  though 

the  deed  be  enrolled,  yet  he  cannot  plead  the  enrolment  thereof, 
though  it  be  record.  And  though  it  be  exemplified  under  the  great 
seal,  yet  must  he  shew  forth  the  deed  itself  under  seal,  as  Littleton 
here  says,  and  not  the  exemplification. 
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And  so  when  Littleton  wrote,  no  constat  or  inspeximus  of  the  Lettm  patent. 
king's  letters  patent  were  available  in  court,  but  only  the  letters 
patent  themselves  under  seal.  For  both  the  constat  and  inspeximus  are 
but  exemplifications  of  the  enrolment  of  the  charters  or  letters  patent : 
and  this  appears  by  the  resolution  of  two  several  parliaments,  one 
holden  in  the  third  and  fourth  years  of  king  Edward  the  Sixth, 
and  the  other  in  the  thirteenth  year  of  queen  Elizabeth.  But  now 
by  those  statutes  the  exemplification  or  constat  under  the  great  seal 
of  the  enrolment  of  any  letters  patent  made  since  the  4th  day  of 
February  anno  27  H.  8.,  or  hereafter  to  be  made«  may  be  pleaded 
and  shewn  forth  in  court,  as  well  against  the  king  as  against  any 
other  person  and  that  by  the  patentees  themselves  (whereof  there 
was  some  doubt  conceived  upon  the  said  statute  of  E.  6.)  and  by 
all  and  every  other  person  and  persons,  claiming  by,  from,  or  under 
them.  Which  statutes  are  general  and  beneficial,  and  especially 
the  act  of  13  Eliz.,  for  that  extends  not  only  to  lands,  tenements, 
and  hereditaments,  but  to  every  other  thing  whatsoever,  and  ought 
to  be  favourably  construed  for  advancement  of  the  remedy  and 
right  of  the  subject.  The  difference  between  a  constat  inspeximus 
and  a  vidimus,  you  may  read  at  large  in  Page's  case,  8  Co.  8.  But  Innlment. 
none  of  them  by  law  ought  to  be  had,  but  only  of  the  enrolment 
of  record,  and  not  of  a  deed  or  any  other  writing  that  is  not  of 
record,  and  no  deed  Sec.  can  be  enrolled,  unless  it  be  duly  and 
lawfully  acknowledged. 

Unless  it  be  in  some  special  cases,  S^c.}     Hereby  is  implied,  that  if  CottdUum 
tenant  in  dower  or  by  statute  or  elegit,  enter  for  a  condition  broken,  J^^  vrofert^of' 
they  may  plead  the  estate  upon  condition  without  shewing  any  ^^>  ^^^' 
deed,  because  their  interests  are  created  by  the  law.     And  they  De.a,beU,.,g ,o 
come  not  in  by  him  who  made  the  condition,  and  cannot  be  sup-       "*' 
posed  to  be  provided  with  the  deed,  but  they  come  to  the  land  by 
authority  of  law,  and  therefore  the  law  will  allow  them  to  plead 
the  condition  without    shewing    it.      But  the    lord   by  escheat.  Escheat. 
albeit  his  estate  be  created  by  law,  shall  not  plead  a  condition  to      [22oaJ 
defeat  a  freehold  without  shewing  it,   because  the  deed  belongs 
to  him.      A  tenant  by  the  curtesy  shall  not  plead  a  condition  Curtesy. 
made  by  his  wife  and  a  re-entry  for  the  condition  broken  without 
shewing  the  deed;  for  albeit  his  estate  be  created  by  law,  yet  the 
law  presumes  that  he  had  the  possession  of  the  deeds  and  evidences 
belonging  to  his  wife.     But  lessees  for  years,  and  all  others  who  Lessee. 

c  c 
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I^ase  by  mart- 


Desd  stolen. 


claim  by  any  conveyance  from  the  party,  or  justify  as  servant  by 
commandment  &c.  must  shew  the  deed.  If  land  be  mortgaged 
upon  condition,  and  the  mortgagee  let  the  land  for  years  reserv- 
ing a  rent,  [and  afterwards]  the  condition  is  performed,  whereupon 
the  mortgagor  re-entere,  in  an  action  of  debt  brought  [by  the  mort- 
gagee] for  the  rent,  the  lessee  may  plead  the  condition  and  the  re- 
entry without  shewing  forth  any  deed.  In  an  assize  the  tenant 
pleads  a  feoffment  of  the  ancestor  of  the  plaintiff  unto  him  &c., 
the  plaintiff  says  that  the  feoffment  was  upon  condition  &c.,  and 
that  the  condition  was  broken,  and  pleads  a  re-entry,  and  that  the 
tenant  entered  and  took  away  the  chest  in  which  the  deed  was, 
and  yet  detains  the  same,  the  plaintiff  shall  not  in  this  case  be  en- 
forced to  shew  the  deed.  If  a  woman  give  lands  to  a  man  and  his 
heirs  by  deed  or  without  generally,  she  may  in  pleading  aver  the 
same  to  be  causa  fnatriniofiii  pralocuti  [for  preferment  in  marriage], 
albeit  she  has  nothing  in  writing  to  prove  the  same,  the  reason 
whereof  see  Section  330. 


Section  366. 


Bat  condition 
may  be  found 
by  a  jury. 


Also,  albeit  a  man  cannot  in  any  action  plead  a  condition  which 
concerns  a  freehold  without  shewing  a  writing  to  the  jury  if  they  find 
it  as  a  fact  that  such  condition  accompanied  the  livery  as  is  afore- 
said, yet  a  man  may  he  aided  upon  such  a  condition  by  the  verdict. 


Verdict, 


The  jurors  are  to  try  the  fact,  and  the  judges  to  adjudge  accord- 
ing to  the  law  that  arises  upon  that  fact ;  and  therefore  if  it  be 
found  that  such  a  condition  was  made,  and  that  thereupon  the 
grantor  entered,  it  is  left  to  the  judges  to  say  whether  such  an  en- 
try is  a  disseisin  or  not :  and  they  may  declare  that  the  entry  was 
congeable,  and  so  give  judgment  for  the  lessor. 


EttoppeU, 

[227fl] 


Estoppels  which  bind  the  interest  in  the  land,  (as  the  taking  a 
lease  of  a  nian's  own  land  by  deed  indented,  and  the  like,  (being 
specially  found  by  the  jury,  the  court  ought  to  judge  according  to 
the  special  matter;  for  albeit,  regularly  estoppels  must  be  pleaded 
and  relied  upon  by  an  apt  conclusion,  and  the  jury  is  sworn  ad 
veritatem  dicendam,  yet  when  they  find  veritatem  facti,  they  pursue 
well  their  oath,  and  it  lies  with  the  court  to  adjudge  according  to  law. 


JUtL  S.3IB7—370.    estates  upon  condition.  Co.IAit.  228a— 229a. 

If  a  deed  be  made  and  dated  in  a  foreign  kingdom,  of  lands  Deed  executed 
within  England,  yet  if  livery  and  seisin  be  made  secundum  formam  '^28?i 
carta^  the  land  shall  pass,  for  it  passes  by  the  livery. 


Section  367. 

In  the  same  manner  it  is  of  a  feoffment  in  fee  or  a  gift  in  tail  Same. 
upon  condition,  although  no  writing  were  ever  made  of  it. 


Section  368. 


Also  in  such  case  the  jury  may  give  their  verdict  at  large  [t.  e.  Jxxtj  should 
generally  upon  the  whole  matter  without  any  special  finding"]  if  they  verfict'fH^. 
will  take  upon  them  tlie  knowledge  of  the  law  and  say,  that  the 
lessor  did  not  disseise  tlie  lessee  i^c. 

Although  the  jury,  if  they  will  take  upon  themselves  the 
knowledge  of  the  law,  may  give  a  general  verdict,  yet  it  is  dan- 
gerous for  them  so  to  do,  for  if  they  mistake  the  law,  they  run 
into  the  danger  of  an  attaint ;  therefore  to  find  the  special  mat- 
ter is  the  safest  way  where  the  case  is  doubtful. 


Section  369.  [2286] 

[Of  pleas  in  bar.] 


Section  370.  [229a] 

And  seeing  that  conditions  are  most  commonly  contained  in  deeds  Of  deeds  poll 
indented,  somewhat  shall  be  here  said  (to  thee  my  son)  of  the  dif- 
ference between  an  indenture  and  a  deed-poll.  And  it  is  to  be 
understood,  that  if  the  indenture  be  bipartite,  or  tripartite, 
or  quadripartite,  all  the  parts  of  the  indenture  are  but  one  deed  in 
law,  and  every  part  oftlie  indenture  is  of  as  great  force  and  effect 
as  all  the  parts  together  are. 

c  c  2 
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Indenture v^t.  In  deeds  indented.']  An  indenture  is  a  writing  containing  a  con- 
veyance, bargain,  contract,  covenants,  or  agreements  between  two 
or  more,  and  is  indented  in  the  top  or  side  answerable  to  another 
that  likewise  comprehends  the  self  same  matter,  and  is  called  an 
indenture,  for  that  it  is  so  indented.  If  a  deed  begins,  /uec  inden- 
tura,  Sfc.  and  in  truth  the  parchment  or  paper  is  not  indented,  this 
is  no  indenture,  because  words  cannot  make  it  indented.  But  if  the 
deed  be  actually  indented,  and  there  be  no  words  of  indenture 
in  the  deed,  yet  it  is  an  indenture  in  law ;  for  it  may  be  an  inden- 
ture without  words,  but  not  by  words  without  indenting. 


Should  be  on 
jMrehment  or 
paper. 


In  deeds  indented.]  And  here  it  is  to  understood  that  it  ought 
to  be  on  parchment  or  on  paper.  For  if  a  writing  be  made  upon  a 
piece  of  a  wood,  or  upon  a  piece  of  linen,  or  on  the  bark  of  a  tree, 
or  on  a  stone,  or  the  like,  &c.  and  the  same  be  sealed  or  delivered, 
yet  it  is  no  deed,  for  a  deed  must  be  written  either  on  parchment  or 
paper,  for  the  writing  upon  these  is  least  liable  to  alteration  or  cor- 
ruption. 


Tripartite,  S^e.  If  the  ifidenture  be  bipartite,  or  tripartite,  or  quadrupartite,  Ac] 
Bipartite  is,  when  there  are  two  parts  and  two  parties  to  the  deed. 
Tripartite,  when  there  are  three  parts  and  three  parties ;  and  so  of 
quadripartite,  quinqnepartite,  8fc. 


Deed  poll. 


And  of  a  deed-poll.]  A  deed-poll  is  that  which  is  plain  without 
any  indenting,  so  called  because  it  is  cut  even,  or  polled.  Every 
deed  that  is  pleaded  shall  be  intended  to  be  a  deed-poll,  unless  it 
be  alleged  to  be  indented. 


Property  in 
emtnterparts. 


All  the  parts  of  the  indenture  are  but  one  deed  in  law.]  If  a  man 
by  deed  indented  make  a  gift  in  tail,  and  the  donee  dies  with- 
out issue,  that  part  of  the  indenture  which  belonged  to  the  donee 
now  belongs  to  the  donor,  for  both  parts  make  but  one  deed 
in  law. 


Counterpart  not       And  every  part  of*  the  indenture  is  of  as  great  force  ^c]     This  is 
rial,    "*      '    manifest  of  itself,  and  is  proved  by  the  books  aforesaid.     It  is  to  be 

observed,  that  if  the  feoffor,  donor,  or  lessor  seal  the  part  of  the 
indenture  belonging  to  the  feoffee  &c.  the  indenture  is  good,  albeit 
the  feoffee  never  seals  the  counterpart  belonging  to  the  feoffor  &c. 
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Section  371.  [2296] 

An  d   the  making  of  an   indenture  is  in  two  ways.      One  is  to  Concise  form  of 
make  them  in  the  third  person.     Another  is  to  make  them  in   the 
Jirst  person.     The  making  in  the  third  person  is  in  this  form: 

"  This  indenture  made  between  R.  of  P.  of  the  one  part,  and  V. 
of  D.  of  the  other  part,  Witnesseth,  that  the  said  R.  of  P.  hath 
granted,  and  by  this  present  charter  indented,  confirmed  to  the 
aforesaid  V.  of  D.  such  land,  &c,  To  have  and  to  hold  &c.  upon 
condition  8ic.  In  witness  whereof  the  parties  aforesaid  to  these 
presents  interchangeably  have  put  their  seals.  Or  thus: — In  wit- 
ness whereof  to  the  one  part  of  this  indenture  remaining  with  the 
said  V.  of  D.  the  said  R.  of  P.  hath  put  his  seal,  and  to  the  other 
part  of  the  same  indenture  remaining  with  the  said  R.  of  P.  the 
said  V.  of  D.  hath  put  his  seal.     Dated  8cc." 

Such  an  indenture  is  called  an  indenture  made  in  the  third  per-  Comnumfonm 
»cm,  because  the  verbs  kc,  are  in  the  third  person.     And  this  form  5,  faiuu:^?* 
of  indenture  is  the  most  sure  making,  because  it  is  most  commonly 
used,  kc. 

Because  it  is  most  commonlt/  used.]  Here  it  appears  that  that  which 
is  most  commonly  used  in  conveyances  is  the  surest  way.  A  com- 
muni  observantia  non  est  recedendum,  el  minimi  mutanda  sunt  qua 
rertam  habuerunt  interpretationem.     Magisler  rerum  usus. 


Skction  372.  |;230a] 

The  making  of  an  ifulenture  in  the  Jirst  person  is  in  this  form :  Indenture  in 
"  To  all  Christian  people  to  whom  these  presents  indented  shall  come,  *^  penon. 
A.  of  B.  sends  greeting  in  our  Lord  God  everlasting.  Know  ye 
me  to  have  given,  granted,  and  by  this  my  present  deed  indented 
confirmed  to  C.  of  D.  such  land  8cc.  Or  thus:  Know  all  men 
present  and  to  come,  that  I.  A.  of  B.  have  given,  granted,  and  by 
this  my  present  deed  indented  confirmed  to  C.  of  D.  such  land  &c. 
To  have  and  to  hold  {habendum  et  tenendum)  8cc.  upon  condition 

c  c  3 
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following  8cc.  In  witness  whereof,  as  well  I  the  said  A.  of  B.  as 
the  aforesaid  C.  of  D.  to  these  indentures  have  interchangeably  put 
our  seals.  Or  thus :  In  witness  whereof  I  the  aforesaid  A.  to  the 
one  part  of  this  indenture  have  put  my  seal,  and  to  the  other  part 
of  the  same  indenture  the  said  C.  of  D.  hath  put  his  seal  &c.'' 

^JT*^'**  It  is  requisite  for  every  student  to  get  approved  forms  and  prece- 

dents not  only  of  deeds  according  to  the  example  of  Littleton,  but 
of  fines  and  other  conveyances  and  assurances,  and  especially  of 
good  and  perfect  pleading,  and  of  the  right  entries  and  forms  of 
judgments,  which  will  stand  him  in  great  stead,  both  while  he 
studies,  and  when  he  gives  counsel ;  and  it  is  a  safe  thing  to 
follow  approved  precedents,  (ornihil  simtd  inventum  est,  et perfedum. 


Section  373. 

Conveyance  by  An  d  it  seetiis  that  suck  indenture  which  is  made  in  the  first 
fint  penon  as  persou  is  as  good  in  law,  as  the  indenture  made  in  the  third 
^2?0/?l"^'  P^^^^^f  w/len  both  parties  have  put  to  it  their  seals ;  for  if 

in  the  indenture  made  in  the  third  person  or  in  the  first  person, 
it  is  said  that  the  grantor  only  has  put  his  seal,  and  not 
the  grantee,  then  is  the  indenture  and  deed  of  the  grantor  only. 
But  where  mention  is  made  of  the  grantee  having  put  his 
seal  to  the  indenture  bic.  then  is  the  indenture  as  well  the  deed 
of  the  grantee  as  the  deed  of  the  grantor.  So  is  it  the  deed  of 
them  both,  and  also  each  part  of  the  indenture  is  the  deed  of 
both  parties  in  this  case. 

Grantee  hy $eul»  Here  is  to  be  observed,  that  albeit  the  words  in  this  indenture 
it  his  though  no  are  only  the  words  of  the  feoffor,  yet  if  the  feoffee  put  his  seal  to 
^^^'  one  part  of  the  indenture,  it  is  the  deed  of  them  both.     And  in 

this  special  case  to  make  it  the  deed  of  the  feoffee,  it  appears  by 
Littleton,  that  mention  must  be  made  in  the  deed  that  he  has  put 
to  it  his  seal,  for  he  is  no  otherwise  a  party  than  by  putting  his  seal 
thereunto.  Otherwise  it  is  of  a  deed  indented  in  the  third  person, 
as  before  appears,  for  there  he  is  a  party  to  the  deed  in  the 
beginning.  And  Littleton's  rule  is  true,  that  every  part  of  an  in- 
denture is  the  deed  of  both  parties ;  for,  as  it  hath  been  said,  both 
parts  make  but  one  deed  in  law  in  this  case. 


Ifi/^5.374.  BSTATBS   UPON   CONDITION.  Co.IAiL  290 6. 231a. 


Skctjon  374. 

Also  if  an  estate  be  made  bu  indenture  to  one  for  term  of  his  Remainder 

life,  tlie  remainder  to  another  in  fee  upon  a  certain  condition  he  party  to  or 

&c.,  and  if  the  tenant  for  life  puts  his  seal  to  one  part  of  the 

indenture,  and  afterwards  dies,  and  he  in  the  remainder  enters 

into  the  land  by  force  of  his  remainder  &c.,  in  this  case  he  is 

tied  to  perform  all  the  conditions  comprised  in  the  indenture 

€is  the  tenant  for  life  ought  to  have  done  in  his  life  time,  and 

yet  he  in  the  remainder  never  sealed  any  part  of  the  indenture. 

But  the  cause  is,  for  that  inasmuch  as  he  entered  and  agreed  to 

have  the  lands  by  force  of  the  indenture,  he  is  bound  to  perform 

the  conditions  within  the  same  indenture ;  if  lie  will  have  the 

« 

land,  [he  must  take  it  with  its  burdefts.] 

Upon  a  certain  condition  ^r.]     Here  by  this  (Sic.)  is  implied^  that 
the  condition  in  this  case  extends  both  to  the  estate  for  life,  and  to  ' 
the  remainder,  but  by  special  limitation  it  may  extend  to  any  one 
ofthem,  and  not  to  the  other.     And  albeit   he  in  the  remainder  be 
no  party  to  the  indenture  (the  parties  thereunto  only  being  the 
lessor  and  the  tenant  for  life),  yet  when  he  in  the  remainder  enters 
and  agrees  to  have  the  land  by  force  of  the  indenture,  he  is  bound 
to  perform  the  conditions  contained  in  the  indenture.     And  here  is  Contra  o/'yi^r- 
also  a  diversity  to  be  understood,  that  any  stranger  to  the  inden-  JJJi«^i^f 
tare  may  take  by  way  of  remainder,  but  he  cannot  in  this  case  take       [231  a] 
any  present  estate  in  possession,  because  he  is  a  stmnger  to  the 
deed.     If  A.  by  deed  indented  between  him  and  6.  lets  lands  to  B. 
for  life,  the  remainder  to  C.  in  fee  reserving  a  rent,  and  tenant  for 
life  dies,  and  he  in  the  temainder  enters  into  the  lands,  he  shall  be 
to  pay  the   rent,  for    the    cause   and   reason   before    yielded  by 
Littleton. 

An  indenture  of  lease  is  engrossed  between  A*  of  the  one  part,  and  Party  wt  sign- 
D.  and  R.  of  the  other  part,  which  purports  to  be  a  demise  for  years  J."fj^  ^^j  ^  as 
by  A.  to  D.  and  R.     A.  seals  and  delivers  the  indenture  to  D.  and  *<»««««ff'W' 
D.  seals  the  counterpart  to  A.  but  R.  does  not  seal  and  deliver  it. 
And  by  the  same  indenture  it  is  mentioned,  that  D.  and  R.  declare 
themselves   bound  to  the  plaintiff  in  twenty  pounds,  in  case  that 
certain  conditions  comprised  in  the  indenture  are  not  performed. 

c  c  4 
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In  a  case  of  this  kind  A.  brought  an  action  against  D.  only  for  the 
twenty  pounds,  and  shewed  forth  the  indenture.  The  defendant 
pleaded  that  it  was  proved  by  the  indenture  that  the  demise  was  to 
D.  and  R.  who  was  then  living,  and  not  named  in  the  writ.  The 
plaintiff  replied,;  that  R.  never  sealed  or  delivered  the  indenture 
and  so  his  writ  was  good  against  D.  only.  And  the  counsel  of 
the  plaintiff  took  a  diversity  between  a  rent  reserved  which  is 
parcel  of  the  lease,  the  land  being  charged  therewith,  and  a  sum 
in  gross,  as  here  the  twenty  pound  is;  for  as  to  the  rent  they 
agreed  that  by  the  agreement  of  R.  to  the  lease,  he  was  bound  to 
pay  it,  but  for  the  twenty  pound  that  is  a  sum  in  gross  and  colla- 
teral to  the  lease,  and  not  annexed  to  the  land,  and  grows  due 
only  by  the  deed,  and  therefore  R.  said  he  was  not  chargeaUe 
therewith,  for  that  he  had  not  sealed  and  delivered  the  deed.  But 
inasmuch  as  he  had  agreed  to  the  lease  which  was  made  by 
indenture,  he  was  held  chargeable  by  the  indenture  for  the  sum 
in  gross ;  but  as  he  was  not  named  in  the  writ,  it  was  adjudged 
that  the  writ  did  abate. 

Remainder-  To  have  the  lands  ^c]     Here  is  implied  an  ancient  maxim  of  the 

cumoDeret^at  l^w,  viz.    Qui  sentit  commodum  sentire  debet  et  onus,  et  transit  terra 
"''•  cum  onere. 


Section  375. 

Deed  poll  be-  Also,  if  a  feoffment  be  made  by  deed  poll  upon  condition^  and 
aodquexTif  '  /^w*  that  the  Condition  is  not  performed  the  feoffor  enters  and 
ii^hMU^ctn  9^'*  the  possession  of  the  deed  poll,  if  the  feoffee  brings  an  ac- 
plead  it?  tion  for  this  entry  against  the  feoffor,  it  has  been  a  question  if 

the  feoffor  may  plead  tlie  condition  by  the  said  deed  poll  against 
[2316]  the  feoffee.  And  some  have  said  he  cannot,  inasmuch  as  it 
seems  to  them  that  a  deed  poll  and  the  property  of  the  same 
deed'belongs  to  him  to  whom  the  deed  his  made,  and  not  to  him 
who  makes  the  deed.  And  inasmuch  as  such  a  deed  does  not 
appertain  to  the  feoffor,  it  seems  to  them  that  he  cannot 
plead  it.  And  others  have  said  the  contrary,  and  have 
shewed  divers  reasons.  One  is,  that  if  in  an  action  between 
them  the  feoffee  pleads  the  same  deed  and  shows  it  to 
the  court,  in  this  case  inasmuch  as  the  deed  is  in  court,  the 
feoffor  may  show  to  the  court  how  in  the  deed  there  are  divers 
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conditiotis  to  be  performed  on  the  part  of  the  feoffee  &c.,  and  be- 
cause they  were  not  performed  he  entered  8fc.  and  to  this  he 
shall  be  received.  By  the  same  reason  when  the  feoffor  has  the 
deed  in  hand  and  shows  it  to  the  court,  he  shall  be  well  received 
to  plead  it.  [Argument  continued  in  Sects.  376, 377.] 

Here  the  latter  opinion  is  clear  law  at  this  day,  and  is  Littleton's 
own  opinion,  as  before  hath  been  observed. 

On  the  part  of  the  feoffee  ^c]     Here  also  is  implied  if  the  condi-  DetdpUadki 
tion  be  to  be  performed  on  the  part  of  the  feoflfor  or  by  a  stranger ;  ^urtT"*^^  "* 
and  it  is  to  be  understood  that  when  a  deed  is  shewed  forth  to  the 
court,  the  deed  shall  remain  in  court  all  that  term  in  the  custody  of 
the  custos  brevium,  but  at  the  end  of  the  term  (if  the  deed  be  not 
denied)  then  the  law  adjudges  the  deed  in  the  custody  of  the  party 
to  whom  it  belongs,  for  a  man's  evidences  are  as  it  were  the  sinews  Deed*ar$tk§si' 
of  his  land.     But  if  the  deed  be  denied,  then  the  deed  in  judg-  '^^'^P^'^^ 
ment  of  law  remains  in  court  until  the  plea  be  determined.    The 
residue  of  this  section  needs  no  explication. 


Section  376.  [232 aj 

Also,  if  two  men  do  a  trespass  to  another,  and  he  releases  to  one  Release  of  ac- 
of  them  by  his  deed  all  actions  personal,  and  notwithstanding  ^^^luvm 
sues  an  action  of  trespass  against  the  other,  the  defendant  may  ^^J^^^^^L^ 
well  shew  that  the  trespass  was  done  by  him  and  by  another  his  it  though  no 
fellow,  and  that  the  plaintiff  by  his  deed  {which  he  shews  forth)  ^  ^' 
released  to  his  fellow  all  actions  personal,  and  demand  judg- 
ment  kc,  and  yet  such  deed  belongs  to  his  fellow  and  not  to 
him.    And  because  he  may  take  advantage  by  the  deed  if  he 
can  shew  it  in  court  he  may  well  plead  it.     By  the  same  rea- 
son  may  the  feoffor  in  the  other  case  shew  the  deed  poll, 
for  he  ought  to  have  advantage  of  the  condition  comprised 
within  it. 

If  two  men  do  a  trespass  to  another  ^c]     Here  by  this  section  it  Rtltate  of  bond 
is  to  be  understood,  that  when  divers  do  a  trespass  the  same  is  enures to^ktn 
joint  or  several  at  the  will  of  him  to  whom  the  wrong  is  done,  yet  J^iJ^J/^^SunS! 
if  he  release  to  one  of  them,  all  are  discharged,  because  his  own 
deed  shall  be  taken  most  strongly  against  himself.     So  if  two  men 
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be  jointly  and  severally  bound  in  an  obligatioUi  if  the  obligee 
releases  to  one  of  them,  both  are  discharged  ;  and  seeing  the  tres- 
passers are  parties  and  privies  in  wrong,  the  one  shall  not  plead  a 
release  to  the  other  without  shewing  it  forth,  albeit  the  deed  ap- 
pertain to  the  other. 


So  heir  may 
plead  release  to 
executors. 


If  an  action  of  debt  upon  an  obligation  be  brought  against  an 
heir,  he  may  plead  in  bar  a  release  made  by  the  obligee  to  the  ex- 
ecutors. But  albeit  the  deed  belongs  to  another,  yet  must  he  shew 
it  forth,  for  both  of  them  are  privy  to  the  testator. 


Bj/  the  same  rectsonJ]     Ubi  eadem  raiio,  ibi  idemjux. 


Section  377. 


Deeds  grant- 
able  per  te. 


Also  if  the  feoffee  grants  the  deed  to  the  feoffor,  such  grant 
shall  be  good,  and  then  the  deed  and  the  property  thereof 
belongs  to  the  feoffor  ^c.  And  when  the  feoffor  luis  the  deed  m 
hand,  and  pleads  it  to  the  court,  it  shall  be  rather  intended 
that  he  comes  to  the  deed  by  lawful  means  than  by  wrongful. 
And  so  it  seems  unto  them,  that  the  feoffor  may  well  plead  such 
deed  poll  which  comprises  the  condition  ^c,  if  he  has  the  same 
in  hand.  Ideo  semper  quaere  de  dubiis,  quia  per  rationes  per- 
venitur  ad  legitimam  rationem  &c. 


So  bond  ttself 
assignable  at 
law, 

[2326] 


The  propertif  of  the  deed  belongs  to  the  feoffor.']  Hereby  it  appeal's 
that  a  man  may  give  or  grant  his  deed  to  another,  and  such  a 
grant  by  parol  is  good.  And  it  is  also  implied,  that  if  a  man  has 
an  obligation,  though  he  cannot  grant  the  thing  in  action,  yet  he 
may  give  or  grant  the  deed,  viz.  the  parchment  and  wax  to  another, 
who  may  cancel  and  use  [i.  e.  destroy]  the  same  at  his  pleasure. 


}Vrong  never 


Reasons  of  law 
fwt  always 
patent. 


It  shall  be  rather  intended,']  Omnia  presumuntur  legitimi  facta, 
donee  probetur  in  contrarium.     Injuria  nonprasnmtur. 

Quia  per  rationes  S^c]  For  ratio  est  radius  divini  luminis.  And  by 
the  reasoning  and  debating  of  grave  and  learned  men  the  darkness  of 
ignorance  is  expelled,  and  by  the  light  of  legal  reason  the  right  is 
discerned,  and  thereupon  judgment  given  according  to  law,  which 
is  the  perfection  of  reason.    This  is  of  Littleton  here  called  legitima 
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ratioj  whereunto  no  man  can  attain  but  by  long  study^  often  con- 
ference, long  experience,  and  continual  observation.  Certain  it  is, 
that  in  matters  of  difficulty  the  more  seriously  they  are  debated  and 
argued,  the  more  truly  they  are  resolved,  and  thereby  new  inven- 
tions justly  avoided. 


Section  378. 

Estates  which  men  have  upon  condition  in  law,  are  such  Of  condition 
estates  which  have  a  condition  by  the  law  to  them  annexed,  albeit  ^"^^^^  ^^  ** 
that  it  be  not  specified  in  writing.  As  if  a  man  grant  by  his 
deed  to  another  the  office  of  parkership  of  a  park,  to  have  and 
occupy  the  same  office  for  term  of  his  life,  the  estate  which  he 
has  in  the  office  is  upon  a  condition  in  law,  to  wit,  that  the 
parker  shall  well  and  lawfully  keep  the  park  and  shall  do  that 
which  to  such  office  belongs  to  do,  or  otherwise  it  shall  be  lawful 
to  the  grantor  and  his  heirs  to  oust  him  and  to  grant  it  to 
another  at  his  will  S^c,  And  such  a  condition  so  annexed  by 
law  to  any  thing  is  as  strong  as  if  the  condition  were  in 
writing, 

A  forest   and   chase   are   not  inclosed,   but    a  park   must  be.  Forett,park, 
The  forest  and  chase  differ  in  offices  and  laws:  every  forest  is  a  "'"^mS''^^** 
chase,  but  every  chase  is  not  a  forest.     A  subject  may  have  a  forest 
by  especial  grant  from  the  king,  as  the  Duke  of  Lancaster  and 
Abbot  of  Whitby  had. 

To  oust  him  if  he  willS^c.']     Littleton  here  speaks  of  an  ouster  by  stmoardt,  re- 
force  of  a  condition  in  law,  therefore  it  remains  to  be  seen  in  what  ^S^^„^ 
other  cases  the  grantor  may  lawfully  oust  his  officer.     There  is  a  di-  ^^^rged  at 
versity  between  officers  who  have  no  other  profit  but  a  collateral  cer^ 
tain  fee,  for  there  the  grantor  may  discharge  him  of  his  service,  as 
to  be  a  baily,  receiver,  surveyor,  auditor,  or  the  like,  the  exercise      [2336] 
whereof  is  but  labour  and  charge  to  him,  but  he  must  have  his 
fee  :  for  the  main  rule  of  law  is,  that  no  man  can  frustrate  or  dero- 
gate from  his  own  grant  to  the  prejudice  of  the  grantee.    And 
where  albeit  the  grantee  has  no  other  profit  but  his  fee,  yet  that 
fee  is  to  be  perceived  and  taken  out  of  the  profits  appertaining  to  the 
lord  within  his  office,  for  there  the  grantor  cannot  discharge  him 
of  his  service  or  attendance,  for  that  may  turn  to  the  prejudice  of 
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the  grantee,  if  the  grantor  will  not  grant  the  o£Sce  at  all.  But  in 
all  cases  where  the  officer  relinquishes  his  'office,  and  refuses  to 
attend,  he  loses  his  office,  fee,  profit,  and  all.  There  is  another 
diversity  where  the  grantee,  besides  his  certain  fee,  has  profits  and 
vails  by  reason  of  his  office ;  there  the  grantor  cannot  discharge 
him  of  his  service  or  attendance,  for  that  would  be  to  the  prejudice 
of  the  grantee.  As  if  a  man  grants  to  another  the  office  of 
stewardship  of  the  courts  of  his  manors  with  a  certain  fee,  the 
grantor  cannot  discharge  him  of  his  service  and  attendance,  because 
he  has  other  profits  and  fees  belonging  to  his  office  which  he 
should  lose  if  he  were  discharged  of  his  office."*^  And  as  in  the 
case  which  Littleton  here  puts  of  the  office  of  the  keeper  of  a 
park,  for  that  he  has  not  only  his  fee  certain,  but  profits  and  vails 
also,  in  respect  of  his  office,  as  deer-skins,  shoulders  8ic. 


aw:  different 
rifufi. 


As  to  conditions  in  law,  you  shall  understand  they  are  of  two 
kinds,  that  is  to  say,  by  the  common  law,  and  by  statute.  And 
those  by  the  common  law  are  of  two  natures,  that  is  to  say,  the  one 
is  founded  upon  skill  and  confidence,  the  other  without  skill  or  con- 
fidence: upon  skill  and  confidence,  as  here  the  office  of  parkership, 
and  other  offices  in  the  next  Section  mentioned,  and  the  like. 


luit  tenant  far 
ife  $haU  not 
/ten  in  fee. 


Conditions  hy 
\atute  us  in 
lortmain. 


Touching  conditions  in  law  without  skill,  8cc.  some  be  by  the 
common  law  and  some  by  the  statute.  By  the  common  law  as  to 
every  estate  of  tenant  by  the  curtesy,  tenant  in  tail  after  possibility 
of  issue  extinct,  tenant  in  dower,  tenant  for  life,  tenant  for  years, 
tenant  by  statute  merchant  or  staple,  tenant  by  elegit,  guardian  &c. 
there  is  a  condition  in  law  secretly  annexed  to  their  estates,  that  if 
they  alien  in  fee  &c.  he  in  the  reversion  or  remainder  may  enter, 
et  sic  similibus,  or  if  they  claim  a  greater  estate  than  they  have  in 
a  court  of  record,  or  the  like  [the  remainder-man  may  enter]. 

Concerning  conditions  in  law  founded  upon  certain  statutes,  for 
some  of  them  an  entry  is  given,  and  for  others  a  recovery  by  action : 
as  upon  an  alienation  in  mortmain  &c.  an  entry  is  given,  and  for 
waste  against  tenant  for  life,  or  years,  or  the  like,  an  action  is 
given. 


*  This,  it  is  presumed,  must  refer  to  a  grant  of  the  stewardship  for  valuable 
consideration.    See  3  B.&C.  616.  ante,  616.  post,  Sect.  379. 
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And  such  condition  is  as  strong  ^c]  Here  it  is  worth  while  CmditUmtin 
to  take  a  view  of  the  divisions  aforesaid  in  some  particular  J^*^J!^Jj^]^ 
cases.  As  for  example.  Admit  that  an  office  of  parkership  is  fimeawert. 
granted  or  descends  to  an  infant  or  feme  covert^  if  the  conditions  in 
law  annexed  to  this  office  which  requires  skill  and  confidence  be  not 
observed  and  fulfilled,  the  office  is  lost  for  ever,  because,  as  Little- 
ton  says  it  is  as  strong  as  an  express  condition.  But  if  a 
lease  for  life  be  made  to  a  f£me  covert,  or  an  infant,  and  they  by 
charter  of  feofiTment  alien  in  fee,  the  breach  of  this  condition  in  law, 
which  is  without  skill  8cc.  is  no  absolute  forfeiture  of  the  estate. 
So  of  a  condition  in  law  given  by  statute,  which  gives  an  entry 
only.  As  if  an  infant  or  f^me  covert  with  her  husband  aliens  by 
charter  of  feoffioient  in  mortmain,  this  is  no  bar  to  the  infant  or 
{6me  covert.  But  if  a  recovery  be  had  against  an  infant  or  fgme 
covert  in  an  action  of  waste,  there  they  are  bound  and  barred  for 
ever. 

And  it  is  to  be  observed,  that  a  condition  in  law  by  force  of  a  Entry  for/or- 
statute  which  gives  a  recovery,  is  in  some  cases  more  strong  than  y^^^  l2n." 
a  condition  in  law  without  a  recovery.  For  if  lessee  for  life  make  «»^'»«  «*^«'«' 
a  lease  for  years,  and  afterwards  enters  into  the  land  and  makes 
waste,  and  the  lessor  recovers  in  an  action  of  waste,  he  shall  avoid 
the  lease  made  before  the  waste  done.  But  if  the  lessee  for  life 
makes  a  lease  for  years,  and  afterwards  enter  upon  the  lessee  and 
makes  a  feoffinent  in  fee,  this  forfeiture  shall  not  avoid  the  lease  for 
years.  Nor  in  any  of  the  said  cases  shall  a  precedent  rent  granted  out 
of  the  land  be  avoided.  For  if  the  lessee  for  life  grant  a  rent  charge, 
and  afterwards  commits  waste  and  the  lessor  recovers  in  an  action  of 
waste,  he  shall  hold  the  land  charged  during  the  life  of  the  tenant  for  [234  a] 
life,  but  if  the  rent  is  granted  after  the  waste  done,  the  lessor  shall 
avoid  it.  And  the  reason  wherefore  the  lease  for  years  in  the  case 
aforesaid  shall  be  avoided,  is  because  of  necessity  the  action  of 
waste  must  be  brought  against  the  lessee  for  life,  which  in  that  case 
must  bind  the  lessee  for  years,  or  else  by  the  act  of  the  lessee  for 
life  the  lessor  would  be  barred  to  recover  locum  vastatum,  which 
the  statute  gives.  If  a  man  has  an  office  for  life  which  requires 
skill  and  confidence,  to  which  office  he  has  a  house  belonging,  and 
charges  the  house  with  a  rent  during  his  life,  and  after  commits  a 
forfeiture  of  his  office,  the  rent  charge  shall  not  be  avoided  during 
his  life,  for  regularly  a  man  who  takes  advantage  of  a  condition  in 
law  shall  take  the  land  with  such  charge  as  he  finds  it.    And  there- 
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fore  Littleton  is  here  to  be  understood,  that  a  condition  in  law  is  as 
strong  as  a  condition  in  deed,  to  avoid  the  estate  or  interest  itself, 
but  not  to  avoid  precedent  charges^  only  in  some  particular  cases, 
as  by  that  which  has  been  said  appears. 

What  offices  not  There  are  at  this  day  more  conditions  in  law  annexed  to  offices 
3  i/.7.  c.  12.  than  there  were  when  Littleton  wrote :  for  example,  for  offices  in  any 
wise  touching  the  administration  or  execution  of  justice,  or  clerk- 
ship in  any  court  of  record,  or  concerning  the  king's  treasure,  reve- 
nue, account,  customs,  alnage,  auditorship,  king's  surveyor,  or 
keeping  of  any  of  his  majesty's  castles,  forts,  &c.  For  if  any  of 
these  officers  bargain  or  sell  any  of  the  said  offices  or  any  depu- 
tation of  the  same,  or  take  any  money  or  profit,  or  any  promise, 
covenant,  bond,  or  assurance,  to  have  any  money  or  reward  for  the 
same,  the  person  so  bargaining  or  selling,  or  that  shall  take  any  such 
promise,  covenant,  bond,  or  assurance,  shall  not  only  forfeit  his 
estate,  but  also  every  person  so  buying,  giving  or  assuring,  shall  be 
adjudged  a  disabled  person  to  have  or  enjoy  the  same  office  or 
offices,  deputation  or  deputations,  8cc.  and  that  all  such  bar- 
gains, sales,  promises,  covenants,  and  assurances,  before  specified, 
shall  be  void,  except  as  in  the  said  act  is  excepted.  Sir  Robert 
Vernon,  knight,  being  cofferer  of  the  king's  house  of  the  king's 
gift,  and  having  the  receipt  of  a  great  sum  of  money  yearly  of  the 
king's  revenue,  did  for  a  certain  sum  of  money  bargain  and  sell  the 
same  to  Sir  A.  I.  and  agreed  to  surrender  the  said  office  to  the  king, 
to  the  intent  a  grant  might  be  made  to  Sir  A.  who  surrendered  it 
accordingly :  and  thereupon  Sir  A.  was  by  the  king's  appointment 
admitted  and  sworn  cofferer.  And  it  was  resolved  by  Sir  Thomas 
Egerton,  lord  chancellor,  the  chief  justice,  and  others  to  whom  the 
king  referred  the  same,  that  the  said  office  was  void  by  the  said 
statute,  and  that  Sir  A.  was  disabled  to  have  or  to  take  the  said 
office,  and  that  no  non  obstante  could  dispense  with  this  act  to  en- 
able the  said  Sir  A.  for  the  reason  and  cause  before  mentioned, 
Sect.  1 80.  And  hereupon  Sir  A.  was  removed,  and  Sir  Marmaduke 
Darrell  sworn  (by  the  king's  commandment)  in  his  place.  And 
note,  that  all  promises,  bonds  and  assurances,  as  well  on  the  part 
of  the  bargainor  as  of  the  bargainee,  are  void  by  the  same  act 
Therefore  by  the  law  of  England  it  is  further  provided,  12  R.  2.  c.  2. 
that  no  officer  or  minister  of  the  king  shall  be  ordained  or  made  for 
any  gift  or  brocage,  favour  or  affection,  and  that  he  who  pursues 
either  privily  or  openly,  to  obtain  a  ministerial  appointment  shall 
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not  be  put  in  the  same  office  or  in  any  other^  but  that  all  such 
officers  shall  be  made  of  the  best  and  most  lawful  men  and 
sufficient:  a  law  worthy  to  be  written  in  letters  of  gold,  but  more 
worthy  to  be  put  in  due  execution.  For  certainly  never  shall  justice 
be  duly  administered  but  when  the  officers  and  ministers  of  justice 
be  of  such  quality,  and  come  to  their  places  in  such  manner  as  by 
this  law  is  required. 


Section  379. 

In  this  manner  it  is  of  grants  of  the  offices  of  steward,  constable,  Of  deputies. 
bedelary,  hayliwick,  or  other  offices,  bic.  But  if  such  office  be 
granted  to  a  man,  to  have  and  to  occupy  by  himself  or  his  deputy, 
then  if  the  office  be  occupied  by  him  on  his  deputy,  as  it  ought 
by  law  to  be  occupied,  this  suffices  for  him,  or  otherwise  the 
grantor  and  his  heirs  may  oust  the  grantee,  as  is  aforesaid. 


m 


Section   380. 

Also,  estates  of  lands  or  tenements  may  be  made  upon  condition  in  Conditions 
law,  albeit  upon  tlie  estate  made  there  was  not  any  mention  or  '"Too^r-i 
rehearsal  of  the  condition.  As  put  the  case  that  a  lease  is 
made  to  husband  and  wife  to  have  and  to  hold  to  them  during 
the  coverture  [whereby  they  become  tenants  by  entireties 
without  survivorship,  as  the  lease  is  to  determine  with  the 
coverture^  in  this  case  they  have  an  estate  for  term  of  their  two 
lives,  [t.  e.  as  long  as  both  lives  shall  jointly  continue"]  upon  condi- 
tion in  law,  scil.  if  one  of  them  die,  or  there  be  a  divorce  between 
them,  then  it  shall  be  lawful  for  the  lessor  and  his  heirs  to  enter  S^c. 
[a  condition  however  which  is  the  boundary  of  the  estate,  and  is 
therefore  rather  a  limitation  than  a  condition,] 


Section  381. 


[235  a] 


And  £Aa/   they  have  an   estate  for   term  of   their   [joint]  lives  Same. 
is  proved  thus :  Everyman  who  has  an  estate  of  freehold  in  any 
lands  or  tenements,  has  either  an  estate  in  fee,  or  in  fee  tail,  or  for 
term  of  his  own  life,  or  for  term  of  another  mans  life,  now  by  a 
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lease  during  coverture^  the  lessees  have  a  freehold^  but  they  have 
not  a  fee,  nor  fee  tail,  nor  for  term  of  another*s  life,  ergo,  ihey 
have  an  estate  for  term  of  their  own  lives,  but  this  is  upon  condi- 
tion in  law  in  form  aforesaid. 


Words  of  /tmit- 
ation, 

r2356] 


Different  kinds 
rf  divorces  and 
their  effect. 


Marriage  with 
daughter  of 
fcifes  sister 

feod,    (See 
lum,  Eccl, 
Law,  402.) 


During  the  coverture.']  Durante  is  properly  a  word  of  limita- 
tion, as  durante  viduitate.  Dum  also  makes  a  limitation  :  as  if  a  lease 
be  made,  dum  sola  fuerit,  or  dum  sola  el  casta  rnxerit.  Dummodo  is 
also  a  word  of  limitation;  as  dummodo  solveret  talem  redditum. 
Quamdiu  also  is  a  word  of  limitation,  for  if  a  man  grants  a  rent  out 
of  the  manor  of  D.  quamdiu  the  grantor  shall  be  dwelling  upon 
the  manor,  this  is  good,  or  quamdiu  se  bate  gesserit,  and  so  of  the 
following  words  donee,  quousque,  usque  ad,  tamdiu,  ubicunque. 

Or  that  there  be  a  divorce  between  them  ^c]  Here  is  a  distinctioQ 
to  be  understood  :  for  there  are  two  kinds  of  divorces,  viz.  one  a 
vinculo  matrimonii,  and  the  other  a  mensd  et  thoro.  Divorces  i  vin- 
culo matrimonii  wre  these:  Causa  pracontractus,  causa  metHs,  causa 
impotentUR  seu  frigidilatis,  causa  affinitatis,  causd  consanguinitatis  S^, 
A  mensa  et  thoro,  as  causd  adulterii,  which  dissolves  not  the  mar- 
riage a  vinculo  matfimonii,  for  it  is  subsequent  to  the  marriage. 
And  the  divorce  that  Littleton  here  speaks  of  is  intended  of  such 
divorces  as  dissolve  the  marriage  a  vinculo  matrimonii,  and  makes 
the  issue  bastard,  because  they  were  not  justa  nuptia.  And  there- 
fore in  Littleton's  case  though  the  husband  and  wife  be  divorced 
causd  adulteni,  yet  the  freehold  continues,  because  the  coverture 
continues.  And  it  is  further  to  be  understood,  that  many  divorces 
that  were  of  force  by  the  canon  law  when  Littleton  wrote,  are  not 
at  this  day  in  force  ;  for  by  the  statute  of  32  H.  8.  c.  38.,  it  is  de- 
clared that  all  persons  may  lawfully  marry  that  be  not  prohibited 
by  God's  law  to  marry,  that  is  to  say,  that  be  not  prohibited  by 
the  Levitical   degrees. 

A  man  married  the  daughter  of  the  sister  of  his  first  wife,  and 
was  drawn  in  question  in  the  ecclesiastical  court  for  this  marriage, 
alleging  the  same  to  be  against  the  canons  ;  and  it  was  resolved 
by  the  Court  of  Common  Pleas,  upon  consideration  had  of  the 
said  statute,  that  the  mairiage  could  not  be  impeached,  for  that 
the  same  was  declared  by  the  said  act  of  parliament  to  be  good, 
inasmuch  as  it  was  not  prohibited  by  the  Levitical  degrees,  et  sic  de 
similibus. 
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Section  382. 

In  the  same  manner  it  is,  if  an  abbot  makes  a  lease  to  a  man,  in  Lease  by  one 
this  case  the  lessee  lias  an  estate  for  term  of  his  own  life:  but  this  officeriivesan 
is  upon  condition  in  law,  scilicet.   That  if  the  abbot  resign,  or  be  ®*^**      *'**• 
deposed,  that  then  it  shall  be  lawful  for  his  successor  to  enter  6^c. 
IThis  also  is  properly  a  limitation  not  a  condition  defeating  the 
estate  before  its  natural  determination.^ 

» 

If  an  abbot,'}  So  it  is  of  a  bishop,  archdeacon,  and  other  eccle- 
siastical or  tempoi*al  body  politic  or  corporate,  or  of  any  officer  or 
graduate,  or  the  like. — Resign  or  be  deposed.}  And  so  is  of  a  trans- 
lation and  cession. 


Section  383. 

Also,  where  a  man  devised  his  lands  to  be  sold  by. his  executor,  Deviseof  land  • 
and  to  make  distribution  of  the  money  for  his  soul;  and  it  was  ex^utor,ifL 
found,  that  presently  after  the  death  of  the  testator,  one  tendered  ^^J^^^  *^^^ 
to  him  a  certain  sum  of  money  for  the  lands,  but  not  to  the  value,  able  time  (two 
and  that  the  executor  afterwards  held  the  lands  in  his  own  hands  ^"recover. 
two  years,  to  the  intent  to  sell  the  same  dearer  to  some  other ;  and 
it  was  found  tliat  he  had  all  the  time  taken  tlie  profits  of  the  lands 
to  his  own  use,  without  doing  any  thing  for  the  soul  of  the  de- 
ceased, hic.     Moubray,  justice,  said,  the  executor  in  this  case  is 
bound  by  law  to  make  the  sale  as  soon  as  he  {^conveniently]  can,  and 
it  is  found  that  he  refused  to  make  sale,  and  so  there  was  a  default 
in  him,  and  so  by  force  of  the  devise  he  was  bound  to  put  all  the 
profits  coming  of  the  lands  to  the  use  of  the  dead,  and  it  is  found 
that  he  took  them  to  his  own  use,  and  so  another  default  in  him. 
Wherefore  it  was  adjudged,  that  the  heir  should  recover.     And  so 
it  appears  by  the  said  judgment  (hat  by  force  of  the  said  devise 
the  executor  had  no  estate  nor  power  in  the  lands  but   upon  condi- 
tion in  law. 

Devised  his  lands  to  be  sold  by  his  executor,]     This  must  be  in-  Devmtoexeca- 
tended  of  lands  devisable  by  custom,   for  lands  by  the  common  ^d^vi^^hl'tZ- 

I)  I) 
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ecutor  thail  tell,  law  were  not  devisable.     In  this  section  is  implied  a  diversity,  viz. 

ls^"iJac,S^lv.  when  a  man  devises  that  his  executor  shall  sell  the  land,  there  the 

142^25'lfS^'  lands  descend  in  the  mean  time  to  the  heir,  and  until  the  sale  be 

*38.]  made  the  heir  may  enter  and  take  the  profits.      But  when  the 

'•       ^-'      land  is  devised  to  his  executor  to  be  sold,  there  the  devise  takes 

away  the  descent,  and  vests  the  estate  of  the  land  in  the  executor, 

and  he  may  enter  and  take  the  profits  and  make  sale  according  to 

the  devise.     And  here  it  appears,  by  our  author,  that  when  a  man 

devises  his  tenements  to  be  sold  by  his  executors,  it  is  all  one  as  if  he 

had  devised  his  tenements  to  his  executors  to  be  sold ;  and  the  reason 

is,  because  he  devises  the  tenements,  whereby  he  breaks  the  descent 

The  executor  in  this  case  is  bound  by  law  to  make  sale  as  soon 
as  he  can^"]  And  the  reason  hereof  is,  for  that  the  mean  pro- 
fits taken  before  the  sale  shall  not  be  assets,  so  that  he  is  not  com- 
pellable to  pay  debts  with  the  same,  [for  they  belong  to  the  heir,]  and 
therefore  the  law  will  compel  the  executor  to  sell  the  lands  as  soon 
as  he  can,  for  otherwise  he  shall  take  advantao^e  of  his  own  laches: 
but  if  a  man  devise  that  his  executor  shall  sell  his  land,  there  he 
may  sell  it  at  any  time,  for  that  he  hath  but  a  bare  power^  and  no 
profit.  And  by  this  case  it  appears  what  construction  the  law 
makes  for  the  speedy  payment  of  debts. 

DeviiA  to K,,he      So  if  lands  be  devised  to  one  to  pay  twenty  pounds  to  I.  S.  or 
B*^*?  cwl  '*'    paying  twenty  pounds  to  I.  N.  this  amounts  to  a  condition.     And 
dit'um,andifhe  CHckmer's  casc  was  this:  a  man  seised  of  certain  lands  holden  in 
heir  may  enter,    socagc  had  issue  two  daughters,  A.  and  B.  and  devised  all  his  lands 
[23o6J      ^  ^^  j^j^^  jjg,.  heirs,  to  pay  unto  B.  a  certain  sum  of  money  at  a  cer- 
tain day  and  place  :  the  money  was  not  paid,  and  it  was  adjudged, 
that  these  words,  "  to  pay, "  &c.    amounted  in  a  will  to  a   condi- 
tion ;  and  the  reason  was,  for  that  the  land  was  devised  to  A.  for 
that  purpose,  otherwise  B.  to  whom  the  money  was  appointed  to  be 
paid,  would  be  remediless,  and  the  lessee  of  B.   [one  of  the  co- 
heirs] recovered  in  ejectment  one  moiety  of  the  land  against  A. 


Section  384. 

Conclusion.       And  many  other   things  there  are  of  estates  upon  condition  in 
law,   and  in  such  cases  it  is  not  necessary  to  shew  any  deed  re- 
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hearsing   (he   condition,  for  the   law  itself  purports  the  condi- 
tion,  kc. 

Ex  paucis  dictis  intendere  plurima  possis. 

More  shall  be  said  of  conditions  in  the  next  chapter,  in  the  chap- 
ter of  Releases,  and  in  the  chapter  of  Discontinuance. 

Hereby  it  appears,  that  limitations  (which  Littleton  termeth  con-  Lunitation  nnd 
ditions  in  law)  may  be  pleaded  without  deed  ;  and  the  reason  of  %,aHi^ed!*' 
our  author  is  observable,  because  the  law  in  itself  purports  the  con- 
dition, and  withal  [observe]  that  a  stranger  may  take  advantage 
of  a  limitation,  [which  he  cannot  do  of  a  condition.] 

Littleton  having  spoken  at  large  of  conditions  in  deed  and  in  Subuquent  de- 
law,  somewhat  seems  necessary  to  be  said  of  defeasances,  whereby  ^^n^^^to 
the  estate  or  right  of  freehold  and  inheritance  may  be  defeated  and  'j'*^*.  "«««««*«f 

...  .  .  ^^«  ^w'  «ot  to 

avoided.  There  is  a  diversity  between  inheritances  executed,  and  estates  executed. 
inheritances  executory ;  as  lands  executed  by  livery,  &c.  cannot  by 
indenture  of  defeasance  be  defeated  afterwards.  And  so  if  a  dis- 
seissee  release  to  a  disseisor,  it  cannot  be  defeated  by  indentures  of 
defeasance  made  afterwards ;  but  at  the  time  of  the  release  or  feoff- 
ment, the  same  may  be  defeated  by  indentures  of  defeasance,  for  it 
is  a  maxim  in  law,  qua  incontinenii  fiunt  in  esse  videntur.  But  [237//] 
rents,  annuities,  conditions,  warranties,  and  such  like,  which  are  in- 
heritances executory,  may  be  defeated  by  defeasances  made  either 
at  the  time  or  at  any  time  after  :  and  so  is  the  law  of  statutes,  recog- 
nizances, obligations,  and  other  things  executory. 

Lastly,    somewhat    is    necessary    to     be    spoken    concerning  Powers  of  revo- 

,  t.  .  ^•.  o  .•  i*i^*  cation  in  voIuh' 

clauses  of  proviso,   contammg  power  oi   revocation,  which  since  taritconveif 
Littleton  wrote  have  crept  into  voluntary  conveyances,  which  pass  ^l^gan^^aYcom- 
by  raising  of  uses,  being  executed  by  the  statute  of  27  H.  8.,  and  •^'^ '««'  «'"- 
are  become  very  frequent,  and  the  inheritance  of  many  depend 
thereupon.     As  if  a  man  seised  of  lands  in  fee,  and  having  issue 
divers  sons,  by  deed  indented,  covenants  in  consideration  of  fa- 
therly love  and  for  the  advancement  of  the  blood,  or  upon  any 
other  good  consideration,  to  stand  seised  of  three  acres  of  land  to 
the  use  of  himself  for  life,  and  after  to  the  use  of  Thomas  his 
eldest  son  in  tail ;  and  for  default  of  such  issue,  to  the  use  of  his 
second  son  in  tail,  with  divers  like  remainders  over;  with  a  proviso 
that  it  shall  be  lawful  for  the  covenantor  at  any  time  during  his 
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life  to  revoke  any  of  the  said  uses  &c.  this  proviso  being  coupled 
with  an  use,  is  allowed  to  be  good^  and  not  repugnant  to  the  for- 
mer estates.     But  in  case  of  a   feoffment^  or  other  conveyance, 
whereby  the  feoflFee  or  grantee  &c.  is  in  by  the  common  law,  such 
a  proviso  were  merely  repugnant  and  void.     And  first,  in  the  case 
aforesaid,  if  the  covenantor,  who  had  an  estate  for  life,   revokes 
the  uses  according  to  his  power,  he  is  seised  again  in  fee  simple 
without  any  entry  or  claim.     Secondly,  he  may  revoke  part  at  one 
time,  and  part  at  another.    Thirdly,  if  he  makes  a  feoffment  in 
fee,  or  levies  a  fine  8cc.  of  any  part,  this  extinguishes  his  power  for 
that  part  only  ;  whereas  in  such  case  the  whole  condition  would  be 
extinct.     But  if  it  be  made  of  the  whole,  all  the  power  is  extin- 
guished ;  so  that  to  some  purposes  it  is  of  the  nature  of  a  condition, 
and  to  other  purposes  in  nature  of  a  limitation.     Fourthly,  if  he 
who  has  such  power  of  revocation  has  no  present  interest  in  the 
land,  nor  by  the  cesser  of  the  estate  shall  have  anything,  then  his 
feoffment  or  fine  &c.  of  the  land  is  no  extinguishment  of  his  power, 
because  it  is  merely  collateral  to  the  land.     Fifthly,  by  the  same 
conveyance  that  the  old  uses  are  revoked  may  new  uses  be  cre- 
ated or  limited,  where  the  former  cease  ipso  facto  by  the  revocation 
without  either  entry  or  claim.     Sixthly,  That  these  revocations  are 
favourably  interpreted,  because  many  men's  inheritances  depend 
on  the  same. 
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CHAPTER  VI.     Section  385. 


OF    DESCENTS    WHICH   TOLL    ENTRIES. 


Descents  which  toll  entries  are  in  two  tvays,  to  wit,  where  where  they 
the  descent  is  in  fee,  or  in  fee  tail.  Descents  in  fee  which  toll  en-  *^"^* 
tries  are  as  if  a  man  seised  of  certain  lands  or  tenements  is  hy  an- 
other disseised^  and  the  disseisor  has  issue,  and  dies  of  such  estate 
seised,  now  the  lands  descend  to  the  issue  of  the  disseisor  by  course 
of  law,  as  heir  unto  him.  And  because  the  law  casts  the  lands  or 
tenements  upon  the  issue  by  force  of  the  descent,  so  that  the  issue 
comes  to  the  land  by  course  of  law  and  not  by  his  own  act,  the 
entry  of  the  disseisee  is  taken  avmy,  and  he  is  put  to  sue  a  writ  of 
entrie  sur  disseisin  against  the  heir  of  the  disseisor  to  recover  tlie 
land. — [That  is,  he  is  driven  to  his  real  action,  and  cannot  bring  an 
ejectment,  but  fiow  the  heir  is  allowed  to  lay  his  demise  in  eject- 
ment  in  the  lifetime  of  the  ancestor,  which  the  defendant  by  con- 
sent rule  is  obliged  to  admit,  and  by  that  means  this  doctrine  of 
descents  is  at  the  present  day  entirely  evaded.  Burr.  60. 
12  East,  141.  Adams,  Eject.  41.  n. ;  but  this  chapter  must  ne- 
vertheless be  studied,  not  only  for  its  own  illustrative  importance, 
but  for  the  many  collateral  points  it  contains.'} 

Nota.  In  ancient  time,  if  the  disseisor  had  been  in  long  posses-  Old  law. 
sion,  the  disseisee  could  not  have  entered  upon  him.  Likewise  the 
disseisee  could  not  have  entered  upon  the  feoffee  of  the  disseisor,  if 
he  had  continued  a  year  and  a  day  in  quiet  possession.  But  the 
law  is  changed  in  both  these  cases,  only  the  dying  seised,  being  an 
act  in  law,  holds  at  this  day,  and  this  seems  to  be  very  ancient,  for 
this  was  the  law  before  the  conquest. 

And  one  of  the  reasons  of  this  ancient  law  may  be,  that  the  heir 
cannot  suddenly  by  intendment  of  law  know  the  true  state  of  his 
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Dying  uisedt 
meatary  to. 


title.  And  for  that  many  advantages  follow  the  possession  and 
tenant,  the  law  tiikes  away  the  entry  of  him  who  would  not  enter 
upon  the  ancestor^  and  who  is  presumed  to  know  his  title,  and  driyes 
him  to  his  action  against  the  heir  that  may  be  ignorant  theredf. 

And  dies  of  such  estate  seised.]  To  a  descent  that  takes  away  an 
entry  a  dying  seised  is  necessary,  as  here  it  appears;  but  a  man 
to  other  purposes  may  have  lands  by  descent  though  his  ancestor 
died  not  seised,  as  hath  been  said  before. 


Extends  not  to 

incorpttreal 

hereditaments. 


Or  u)hir$  the 
dinetjor  dies 
within  five 
years  after  the 
disseisin  by  stat, 
which  extends 
to  whom. 


Of  lands  or  tenements.']  That  is,  of  such  tenements  as  are  cor- 
poreal, and  lie  in  livery,  and  not  of  inheritances  which  lie  in 
grant,  as  advowsons,  rents,  commons  in  gross,  and  such  like,  which 
are  inheritances  incorporeal,  and  yet  are  included  within  this  word 
(tenements).  For  descents  of  them  do  not  put  him  who  has  right 
to  an  action ;  and  the  reason  of  this  diversity  is,  for  that  houses 
serve  for  the  habitation  of  men,  and  lands  to  be  manured  for  their 
sustenance,  and  therefore  the  heir  after  a  descent  shall  not  be  mo- 
lested or  disturbed  in  them  by  entry. 

The  entry  of  the  disseisee  is  taken  away.]  At  the  common  law,  if 
the  disseisor,  abator,  or  intruder  had  died  seised  soon  after  the 
wrong  done,  the  disseisee  and  his  heirs  had  been  barred  of  his  and 
their  entry  without  any  time  limited  by  law ;  but  now,  by  the  sta- 
tute 37  H.6.  c.  1.  made  since  Littleton  wrote,  it  is  enacted,  that 
except  such  disseisor  has  been  in  the  peaceable  possession  of  such 
manors,  lands,  &c.  whereof  he  shall  die  seised  by  the  space  of  five 
years  next  after  such  disseisin,  &c.  without  entry  or  continual 
claim,  8cc.  that  there  such  dying  seised,  8cc.  shall  not  take  away 
the  entry  of  such  person  or  persons,  &c.  But  after  the  five  years 
the  disseisee  must  make  such  continual  claim  as  our  author  has 
taught  us,  the  learning  whereof  is  necessary  to  be  known.  And  it 
is  said,  that  abators  and  intruders  are  out  of  this  statute,  because 
the  statute  is  penal,  and  extends  only  to  a  disseisor,  and  that  was 
the  most  common  mischief.  The  feoftee  also  of  a  disseisor  is  out 
of  the  said  statute,  and  remains  as  at  the  common  law.  But  if  a 
man  makes  a  lease  for  life,  and  the  lessee  for  life  is  disseised,  and 
the  disseisor  dies  seised  within  five  years,  the  lessee  for  life  may 
enter ;  but  if  the  lessee  dies  before  he  doth  enter,  it  is  said  that  the 
entry  of  him  in  the  reversion  is  not  lawful,  because  his  entry  was 
not  lawful  upon  the  disseisor  at  the  time  of  the  descent,  as  the 
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statute  speaks.  But  if  lessee  for  life  had  died  first,  and  then  the 
disseisor  had  died  seised,  he  in  the  reversion  had  been  within  the 
remedy  of  the  statute,  because  he  had  title  of  entry  at  the  time  of 
the  descent,  as  the  statute  speaks,  and  so  is  within  the  express  let- 
ter of  the  statute,  albeit  the  disseisin  was  not  immediate  to  him,  and 
the  like  is  to  be  said  of  a  remainder,  8cc. 


Section  386. 

Descents  in  tail  which  take  away  entries  are  as  if  a  man  he  dis~  Descents  in 
seised,  and  the  disseisor  gives  the  same  land  to  another  in  tail,  and 
the  tenant  in  tail  has  issue  and  dies  of  such  estate  seised,  and  the 
issue  enter ;  in  this  case  the  entry  of  [the  disseisee  is  taken  away, 
and  he  is  put  to  sue  against  the  issue  of  the  tenant  in  tail  a  writ  of 
entrie  sur  disseisin. 


Section  387.  [239«] 

And  note,  that  in  such  descents  which  take  away  entries,  it  is  ne-  Dying  seised  of 
cessary  that  a  man  die  seised  in  his  demesne  as  of  fee,  or  in  his  de-  J^^irf,.  ^^ 
mesne  as  of  fee  tail.     For  a  dying  seised  for  term  of  life,  or  for 
term  of  another  mans  life,  never  takes  away  an  entry. 

But  if  he  in  the  reversion  disseise  his  tenant  for  life  and  dies 
seised,  this  descent  shall  take  away  the  entry  of  the  tenant  for  life. 
So  it  is  if  there  be  tenant  for  life,  the  remainder  in  tail,  the  remain- 
der in  fee,  and  tenant  in  tail  disseises  the  tenant  for  life  and  dies 
seised,  this  shall  take  away  the  entry  of  the  tenant  for  life. 


Section  388.  [2396] 

Also,  a  descent  of  a  reversion,  or  of  a  remainder,  does  not  take  Dying  seised 
away  an  entry i     Hence  to  those  cases  which  take  away  entries  by  not  enough. 
force  of  descents,  it  is  necessary  that  the  party  die  seised  of  fee  and 
freehold  at  the  time  of  his  decease,  or  of  fee  tail  and  freehold  at 
the   time  of  his  death,  or  otherwise  such  descent  does  not  take 
away  an  entry, 
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Reversion  on 
leaufor  yean 
and  t^e  dig* 
tinguuhed. 


And  therefore  if  a  disseisor  make  a  lease  far  years,  and  die  seised 
of  the  reversion,  this  descent  shall  take  away  the  entry  of  the  dis- 
seisee, because  he  died  seised  of  the  fee  and  frank-tenement.  But 
if  he  had  made  a  lease  for  life,  and  die  seised  of  the  reversion, 
this  descent  shall  not  take  away  the  entry  of  the  disseisee,  for 
though  he  had  the  fee,  yet  he  had  not  the  frank-tenement.  And 
if  a  disseisor  make  a  lease  for  term  of  his  own  life,  and  dies,  this 
descent  shall  not  take  away  the  entry  of  the  disseisee;  for 
though  the  fee  and  frank-tenement  descend  to  the  heir  of  the  dis- 
seisor, yet  the  disseisor  died  not  seised  of , the  fee  and  frank-tene- 
[Crc.  £/tx.dl5.  nient :  and  Littleton  says,  that  unless  he  has  the  fee  and  frank-tene- 
'^  ment  at  the  time  of  his  decease,  such  descent  shall  not  take  away 
the  entry. 


Section  389. 


Collateral  de-     Also,  descent  in  the  collateral  line  takes  away  an  entry  as  well 


■cent. 


as  descent  in  the  lineal  or  direct  line. 


[240  a] 


Section  390. 


Lord  ID  by  es- 
cheat does  not 
take  away  dis- 
aeissee's  entry. 


Also,  if  the  alienee  of  the  disseisor  die  without  issue,  and  the  lord 
enter  as  in  his  escheat :  in  this  case  the  disseisee  may  enter  upon 
the  lord,  because  the  lord  comes  not  to  the  land  by  descent,  but  by 
way  of  escheat. 


But  if  the  lord  by  escheat  die  seised,  and  the  land  descend  to 
his  heir,  that  descent  shall  take  away  the  entry  of  the  disseissee. 
So  it  is  if  the  disseisor  die  seised,  and  the  heir  of  the  disseisor  dies 
without  heir,  the  disseissee  cannot  enter  upon  the  lord  by  escheat 
So  that  there  is  a  diversity  touching  the  descent,  when  after  a 
descent  cast,  the  issue  in  tail  dies  without  issue,  and  when  after  a 
descent  cast,  the  heir  in  fee-simple  dies  without  heir :  for  he  in  the 
reversion  or  remainder  upon  an  estate  tail  comes  in  above  the 
estate  tail,  but  the  lord  by  escheat  comes  in  under  the  heir  in  fee- 
simple. 
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Section  391. 

Also,  if  a  man  be  seised  of  certain  land  in  fee,  or  in  fee-tail,  Soentiy  for 
upon  condition  to  render  certain  rent,  or  upon  other  condition,  ^"Jg  noTtSen 
albeit  such  tenant  seised  in  fee  or  in  fee-tail,  dies  seised,  yet  ^"^l  *?  ^'  . 

^7  J  :f        nant's  death  in 

if  the  condition  be  broken  in  their  lives,  or  after  their  decease,  posseauon. 
this  shall  not  take  away  the  entry  of  the  feoffor  or  donor,  or  of 
their  heirs,  for  that  the  tenancy  is  charged  with  tike  condition, 
and  the  estate  of  the  tenant  is  conditional  in  whose  hands  soever 
the  tenancy  comes  &'c. 

Upon  these  two  sections  a  diversity  is  to  be  observed  between  a  Right  and  tuu 
right,  for  which  the  law  gives  a  remedy  by  action,  and  a  title,       '"^^ 
for  which    the  law    gives  no  remedy  by  action,    but  by  entry 
only.     For  example,  the  feoffee  upon  condition  in  this  case  has  a 
right  to  the  land,  and  therefore  his  entry  may  be  taken  away, 
because  he  may  recover  his  right  by  action;  but  the  feoffor  or 
donor  who  has  but  a  condition,  his  title  of  entry  cannot  be  taken 
away  by  any  descent,  because  he  has  no  remedy  by  action  to  recover 
the  land,  and  therefore  if  a  descent  should  take  away  his  entry,  it 
would  bar  him  for  ever.     And  the  law  is  all  one  whether  the  '  [240  A] 
descent  were  before  the  condition  broken,  or  after. 


Section  392. 

Also,  if  such  tenant  upon  condition  be  disseised,  and  the  dis-  ^**"®' 
seisor  die  thereof  seised,  and  the  land  descend  to  the  heir  of  the 
disseisor,  now  the  entry  of  the  tenant  upon  condition  who  was 
disseised  is  taken  away.  Yet  if  the  condition  be  broken,  the 
feoffor  or  the  donor  who  made  the  estate  upon  condition  or 
their  heirs  may  enter,  caus&  qu&  suprk. 

If  a  man  be  seised  of  lands  in  fee,  and  by  his  last  will  in  writing  Heir's  entry 
devises  the  same  to  another  in  fee,  and  dies,  after  whose  decease 
the  freehold  in  law  is  cast  upon  the  devisee,  and  the  heir,  before 
any  entry  made  by  the  devisee,  enters,  and  dies  seised,  this  descent 


Co.Litt.  240».241a. 


DBSGBNT8   WHICH   TOLL   BNTRIBS.      LUt.  «.893. 


shall  not  take  away  the  entry  of  the  devisee ;  for  if  the  descent, 
which  is  an  act  in  law,  should  take  away  his  entry,  the  law  would 
bar  him  of  his  right,  and  leave  him  utterly  without  remedy. 


Section  393. 


Disseisee  may 
enter  upon  dis- 
seisor's wife's 
dower,  for  the 
wife  is  in  by 
her  husband, 
not  by  his  heir 
or  by  descent. 


Also,    if  a   disseisor  dies  seised,  and  his   heir  enters  and 
endows  the  wife  of  the  disseisor  of  the  third  part  of  the  land  tuc. 
in  this  case  as  to  this  part  which  is  assigned  to  the  wife  in 
dower,  presently  after  the  wife  enters,  and  has  the  possesion 
of  the  same  third  part,  the  disseissee  may  lawfully  enter  upon 
the  possession  of  the  wife  into  the  same  third  part.    And  the 
reason  is,  for  that  when  the  wife  has  her  dower,  she  shau  ^ 
adjudged  in  immediately  by  her  husband,  and  not  by  the  he 
and  so  the  descent  as  to  the  freehold  of  the  same  third  part,  t 
defeated.    Hence  you  may  see,   that  before  the  endowment  the 
disseissee  could  not  enter  into  any  part  i^c,  and  after  the  en- 
dowment he  may  enter  upon  the  wife  &c.,  but  yet  he  cannot 
enter  upon  the  other  two  parts  which  the  heir  of  the  disseisor 
has  by  the  descent. 


By  this  section  it  appears,  that  an  entry  being  taken  away  by 
the  descent,  is  revived  by  the  endowment,  albeit  the  tenant  in 
dower  shall  have  it  but  for  her  life.  And  the  cause  is,  for  that 
[24 1  a]  although  the  heir  entered,  yet  when  the  wife  is  endowed  she  shall 
not  be  in  by  the  heir,  but  immediately  by  her  husband  being  the 
disseissor,  who  is  in  for  her  life  by  a  title  paramount  the  dying 
seised  and  descent,  and  therefore  in  judgment  of  law,  the  descent 
as  to  the  freehold,  and  the  possession  which  the  heir  had  is  taken 
away  by  the  endowment:  for  the  law  adjudges  no  mean  seisin 
between  the  husband  and  the  wife. 


Duteiseg's  entry       Nota,  albeit  the  disseissor  conveys    away  and  takes  back  an 

estate  for  life,  yet  when  tGe  disseissee  enters  upon  him,  he  shall 
thereby  divest  the  reversion,  for  the  estate  of  freehold  is  that 
whereupon  a  pracipe  lies,  and  therefore  the  entry  of  the  disseissee 
is  as  available  in  law,  as  if  he  had  recovered  it  in  a  real  action. 
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Section  394.  [2416] 

Also,  if  a  woman  be  seised  of  land  in  fee,  wJiereof  I  have  right  Curtesy  no  bar 
and  title  to  enter,  if  the  woman  take  husband  and  they  Jiave  issue  given  up  to 
between  them,  and  after  the  wife  dies  seised,  and  after  the  husband  ?^'  j  ^^^ 
dies,  and  the  issue  enters  kc,  in  this  case  I  may  enter  upon  the  241.] 
possession  of  the  issue,  for  that  the  issue  comes  not  to  the  lands 
immediately  by  descent  after  the  death  of  the  mother  i^c. 

In  this  case  I  may  enter  upon  the  possession  of  the  issue  4rc.]  For 
here  was  but  a  descent  of  a  reversion  at  the  time  of  the  dying 
seised,  for  the  estate  of  the  tenant  by  the  curtesy  had  commence- 
ment by  the  having  of  issue,  and  is  consummate  by  the  death  of 
the  wife,  so  that  the  fee  and  franktenement  did  not  after  the  decease 
of  the  wife  descend  to  the  heir,  and  albeit  the  tenant  by  the  cur- 
tesy dies  afterwards,  and  the  franktenement  is  cast  upon  the 
heir,  so  as  now  he  has  the  fee  and  franktenement  by  descent,  yet 
because  the  heir  came  not  to  the  fee  and  franktenement  at  once, 
immediately  after  the  decease  of  the  wife,  such  a  mediate  descent 
shall  not  take  away  the  entry  of  the  disseisee.  On  the  other  side, 
an  immediate  descent  may  take  away  an  entry  for  a  time,  and  me- 
diately may  be  avoided  by  matter  ex /ws^yoc^o, as  hath  been  said.  But 
if  a  dying  seised  takes  not  away  the  entry  of  him  who  has  right 
at  the  time  of  the  descent,  it  shall  not  by  any  matter  ex  post 
facto  take  away  his  entry. 


Section  395. 

Also,    if  a    disseisor  enfeoffs  his  father  in  fee,  and  the  father  If  disseisor 
dies  seised  of  such  estate,  by  which  the  land  descends  to  the  disseisor  comes  in  agai 
as  son  and  heir,  in  this  case  the  disseisee  may  well  enter  upon  the  pJrehtsc°*<Us« 
disseisor,  notwithstanding  the  descent,  for  as  to  the  disseisin,  the  seiseomayen 
disseisor  shall  be  adjudged  in  but  as  a  disseisor,  notwithstanding      [242  a] 
the  descent  quia  particeps  criminis. 

And  regularly  it  is  true,  that  albeit  a  descent  is  cast  and  the 
entry  of  the  disseisee  taken  away,  yet  if  the  disseisor  comes  to  the 
land  again,   either  by  descent  or  purchase  of  any  estate  of  free-^ 
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hold,  which  is  implied  in  the  (^c.)  the  disseisee  may  enter  upon 
him,  or  have  his  assise  against  him,  as  if  no  descent  or  mean  con- 
veyance had  been,  quia  particeps  criminis. 


Section  396. 


Younger  ion's 
abatement  on 
eldest,  and 
death,  not  a 
descent,  tolling 
entry  of  eldest. 


Abatement, 
none  between 
brothers.  [Gilb. 
Tenures,  21.] 


Also,  if  a  man  seised  of  certain  land  in  fee  hath  issue  two  sons, 
and  dies  seised,  and  the  younger  son  enters  by  abatement  into  the 
land,  and  has  issue,  and  dies  seised  thereof  ,  and  the  land  descends  to 
his  issue,  and  the  issue  enters  into  the  land:  in  this  case  the  eldest 
son  or  his  heir  may  enter  by  law  upon  tlie  issue  of  the  younger 
son,  notwithstanding  the  descent,  because  when  the  younger  son 
abated  into  the  land  after  the  death  of  his  father,  before  any 
entry  made  by  the  eldest  son,  the  lata  intends  that  he  entered  claim- 
ing as  heir  to  his  father.  And  for  tliat  the  eldest  son  claims  by 
the  same  title,  that  is  to  say,  as  heir  to  his  father,  he  and  his 
heirs  may  enter  upon  the  issue  of  the  younger  son  notwitlistanding 
the  descent  &c.  because  they  claim  by  the  same  title.  And  in  tlie 
same  manner  it  shall  be,  if  iliere  were  more  descents  from  one  issue 
to  another  issue  of  tlie  younger  son. 


Section  397. 

Conem  if  elder    BuT  in  this  case,  if  the  father  be  seised  of  certain  lands  in  fee, 

brother  once  j   i         -  ,,  t»*, 

seised.  aud  hos  issue  two  sons  and  dies,  and  the  eldest  son  enters  and  is 

seised  i^c,  and  after  the  younger  brother  disseises  him,  by  which 
disseisin  he  is  seised  in  fee,  and  has  issue,  and  of  his  estate  dies 
seised,  tlien  the  elder  brother  cannot  enter,  but  is  put  to  his  writ 
of  entrie  sur  disseisin  &c.  to  recover  the  land. 


Ahatement, 
zpecial  tail, 

[2426] 

Borough 

F.7lgtQl, 

[243  a] 


Lands  were  given  to  the  husband  and  wife,  and  to  the  heii-s  of 
their  two  bodies,  they  had  issue  a  daughter,  the  wife  died,  the  hus- 
band had  issue  by  another  wife  four  sons  and  died,  the  eldest  son 
abated  and  died  seised,  this  descent  took  away  the  entry  of  the 
daughters  because  they  claimed  not  by  one  title.  But  if  a  man  be 
seised  of  lands  of  the  nature  of  borough  English,  and  has  issue 
two  sons  and  dies,  and  the  eldest  son  before  any  entry  made  by  the 
youngest,  enters  into  the  land  by  abatement,  and  dies  seised,  this 
shall  not  take  away  the  entry  of  the  youngest  brother.     Ef  sic  de 
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similibus.     And  these  and  the  like  cases  are  all  within  the  reason 

and  rule  of  our  author.     And  where  our  author  speaks  only  of  an  Imrudon. 

abatement,  so  it  is  of  an  intrusion ;  for  if  the  father  makes  a  lease 

for  life,  and  has  issue  two  sons  and  dies,  and  the  tenant  for  life 

dies,  and  the  youngest  son  intrudes  and  dies  seised,  this  descent 

shall  not  take  away  the  entry  of  the  eldest.     But  if  the  father  had  Leuee'spot- 

made  a  lease  for  years  it  had  been  otherwise,  for  that  the  posses-  JSw^'" 

sion  of  the  lessee  for  years  makes  an  actual  freehold  in  the  eldest 

son.     And  it  is  to  be  observed,  that  the  reason  of  Littleton  in  this 

case  (viz.  that  both  the  brethren  hold  by  one  title)  holds  also  in 

many  other  cases. 

If  two  coparceners  make  partition  to  present  by  turns,  and  one  of  Umrpatum. 
them  usurp  the  turn  of  the  other,  this  usurpation  shall  not  put 
the  other  out  of  possession,  because  they  claim  by  one  title. 

And  is  seised  2^c.]    That  is  to  say,  actually  seised,  either  by  Semn  by  uiumt 
entry,  as  Littleton  here  puts  it,  or  by  possession  of  the  lessee  for  "* 

years,  or  the  like. 


Section  398. 

In   the  same  manner  it  is,  if  a  man  seised  of  certain  land  in  fee,  One  coparcener 
has  issue  two  daughters,  and  dies,  the  eldest  daughter  enters  into  w^id^,"^  de^ 
the  land  claiming  all  to  herself,  and  thereof  takes  the  promts,  "^*^"*^^ 
and  has  issue  and  dies  seised,  and  then  her  issue  enters,  which  issue 
has  issue  and  dies  seised,  and  the  second  issue  enter,  et  sic  ultra, 
yet  the  younger  daughter  and  her  issue  as  to  the  moiety,  may  enter 
upon  any  issue  whatsoever  of  the  elder  daughter  notwithstanding      [2436] 
such  descent,  for  that  they  claim  by  one  and  the  same  title  i^c.  But  in 
such  case  where  both  sisters  have  entered  after  the  death  of  their 
father,  and  were  thereof  seised,  and  afterwards  the  eldest  sister  had 
disseised  the  younger  of  her  part  and  was  thereof  seised  in  fee, 
and  had  issue,  and  of  such  estate  died  seised,  whereby  the  lands  de- 
scend to  the  issue  of  tlie  eldest  sister,  then  neither  the  younger  sister 
nor  her  heirs  can  enter  i^c.  causa  qua  supr^  &c. 


Co.  Liu.  24Sb. 
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Section  399. 


Bastard  eigne  ALSO  if  a  man  be  seised  of  certain  lands  in  fee,  and  has  issue  two 
?ierpuSne'!"nd  ^^ns,  and  the  elder  is  a  bastard,  and  the  younger  mulier,  and  the 
dying  seised,      father  dies,  and  the  bastard  enters  claiming  as  heir  to  his  father, 

earns  a  good       •'  ... 

utie.  and  occupies  the  hind  all  his  lifsy  without  any  entry  made  upon 

him  by  the  mulier^  and  the  bastard  has  issue  and  dies  seised  of 
such  estate  in  fee,  and  the  land  descends  to  his  issue,  and  his  issue 
enters  S^c,  in  this  case  the  mulier  is  without  remedy,  for  he  may 
not  enter  nor  have  any  cu:tion  to  recover  the  land,  because  there 
is  an  ancient  law  in  this  case  used  [/a  the  contrary^  £rc. 


What  entry  of 
hnt  coparcener 
an  alfatcment. 


Claimhig  all  to  her.']  Here  it  appears,  that  when  one  coparcener 
specially  enters,  claiming  the  whole  land  and  taking  the  whole 
profits,  that  she  gains  the  moiety  of  her  sister  by  abatement,  and 
yet  her  dying  seised  shall  not  take  away  the  entry  of  her  sister; 
whereas  when  one  coparcener  enters  generally  and  takes  the  pro- 
fits, this  shall  be  accounted  in  law  the  entry  of  them  both,  and  no 
divesting  of  the  moiety  of  her  sister. 


FMfffment  of 
entirety  by  one 
coparcener. 


If  one  coparcener  enters  claiming  the  whole,  and  makes  a  feoff- 
ment in  fee,  and  takes  back  an  estate  to  her  and  her  heirs,  and  has 
issue  and  dies  seised,  this  descent  shall  take  away  the  entry  of  the 
other  sister,  because  by  the  feoffment  the  privity  of  the  coparcenary 
was  destroyed. 


Baitard,  who. 


[But  see  3  Pr. 
If  mi.  275] 


We  term  all  bastards  that  are  born  out  of  lawful  marriage.  By 
the  common  law  if  the  husband  be  within  the  four  seas,  that  is, 
within  the  jurisdiction  of  the  king  of  England,  if  the  wife  has  issue, 
no  proof  is  to  be  admitted  to  prove  the  child  a  bastard,  (for  in  that 
case  fiUatio  non  potest  probari)  unless  the  husband  has  an  apparent 
impossibility  of  procreation ;  as  if  the  husband  be  but  eight  years 
old,  or  under  the  age  of  procreation,  such  issue  is  bastard,  albeit 
he  be  born  within  marriage.  But  if  the  issue  be  bora  within  a 
month  or  a  day  after  marriage  between  parties  of  full  lawful  age 
the  child  is  legitimate. 
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Descend  to  his  issue,^     For  if  the  bastard  dies  seised  without  issue^  Eickeau 
and  the  lord  by  escheat  enters,  this  dying  seised  shall  not  bar  the 
mulier,  because  there  is  no  descent. 

And  his  issue  enters  <Sfr.]     And  so  it  is  to  be  understood^  albeit  Abatement  on 
the  mulier,    after  the   decease  of  the  bastard,  enters  before  the  ^^^^    etgnei 
heir  of  the  bastard ;  for  the  descent  binds,  and  not  the  entry  of 
the  heir. 

The  mulier  is  without  remedy.]  And  it  is  holdQn  that  if  the  mulier  Infancif. 
be  within  age  at  the  time  of  the  dying  seised,  he  shall  nevertheless 
be  barred,  because  the  issue  of  the  bastard  is  in  judgment  of 
law  become  lawful  heir,  and  the  law  prefers  legitimation  before 
the  privilege  of  infancy.  So  if  the  bastard  dies  seised,  and  his  Dower, 
issue  endows  the  wife  of  the  bastard,  yet  is  not  the  entry  of  the 
mulier  lawful  upon  the  tenant  in  dower,  for  his  right  was  barred  by 
the  descent. 

Has  issue  two  sons.]     If  a  man  has  issue  such  a  bastard  as  is  afore-  Collateral  heir. 
said,  and  dies,  and  the  bastard  enters  and  dies  seised,  and  the  land 
descends  to  his  issue,  the  collateral  heir  of  the  father  is  bound,  as 
well  as  where  there  are  two  sons. 

And  where  our  author  speaks  of  sons,  so  it  is  if  a  man  has  issue  Two  eoparee- 
two  daughters,  the  eldest  being  a  bastard,  and  they  enter  and  oc-  *^*  ^Tumed'' 
copy  peaceably  as  heirs ;    now  the  law  in  favour  of  legitimation  ^hare,  other 
shall  not  adjudge  the  whole  possession  in  the  mulier,  (who  then  had 
the  only  right)  but  in  both,  so  that  if  the  bastard  has  issue  and 
dies,  her  issue  shall  inherit  [one  moiety.]     And  in  the  same  case,      [24461 
if  both  daughters  enter  and  make  partition,  this  partition  shall  bind 
the  mulier  for  ever. 

And  the  bastard  enters  as  heir  to  his  father.]     If  a  man  has  issue  Entry  rfbas- 
bastard  eigne  and  mulier  puisne,  and  the  bastard  in  the  life  of  the  father  J^*^' ' 
has  issue  and  dies,  and  then  the  father  dies  seised,  and  the  son  of 
the  bastard  enters,  as  heir  to  the  grandfather,  and  dies  seised,  this 
descent  shall  bind  the  mulier. 
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Section  400. 


Bastard  eigne 
muitbebT 
aame  mother 
as  mulier  pu» 
itne. 


But  it  has  been  the  opinion  of  some,  thai  this  shall  be  intended 
where  the  father  has  a  son  bastard  by  a  toonum,  and  after  marries 
the  same  woman,  and  after  the  espousals  he  has  issue  by  the  same 
woman  a  son  or  a  daughter,  and  after  the  father  dies  Sic.  if  suck 
bastard  enters  bic.  and  has  issue  and  dies  seised  &c.  theti  shall  the 
issue  of  such  bastard  have  the  land  clearly  to  him,  as  it  is  said  be- 
fore 8^c,  and  not  any  other  bastard  of  the  mother  who  was  never 
married  to  his  father.  And  this  seems  to  be  a  good  and  reasonabk 
opinion :  for  such  a  bastard  bom  before  marriage  celebrated  between 
his  father  and  his  mother,  by  the  law  of  holy  church  is  malier, 
idbeit  by  the  law  of  the  land  he  is  a  bastard,  and  so  he  h€U  a  colour 
to  enter  as  heir  to  his  father,  for  that  he  is  by  one  law  mulier,  t.  e. 
by  law  of  holy  church.  But  otherwise  it  is  of  a  bastard  who  has 
no  manner  of  colour  to  enter  as  heir,  in  so  much  as  he  can  by  no 
law  be  said  to  be  mulier,  ybr  such  a  bastard  is  said  in  the  law  to  be 
quasi  nullius  filius  &c. 


[245aJ 


Section  401. 


But  bastard 
must  not  be  in- 
temipted  by 
mulier. 


But  in  the  case  aforesaid,  where  the  bastard  enters  after  the  death 
of  the  father,  and  the  mulier  ousts  him,  and  after  the  bastard  dis- 
seises the  mulier,  and  has  issue  and  dies  seised,  and  the  issue  enter, 
then  the  mulier  may  have  a  writ  of  entrie  sur  disseisin  against  the 
issue  of  the  bastard,  and  shall  recover  the  land  jfc.  And  so  you 
may  see  a  diversity  where  such  bastard  continues  the  possession  all 
his  life  without  interruption,  and  wliere  the  mulier  enters  and  in- 
terrupts the  possession  of  such  bastard  5fc. 


What  an  entry,       Interrupts  the  possession  of  such  bastard  ^r.]    If  the  bastard  invite 
fL'iir''^"*"'  ""*  the  mulier  to  see  his  house,  or  to  see  his  pictures  &c.,  or  to  dine 

with  him,  or  to  hawk,  hunt,  or  sport  with  him,  or  such  like 
upon  the  land  descended,  and  the  mulier  comes  upon  the  land  ac- 
cordingly, this  is  no  interruption,  because  he  came  in  by  the  con- 
sent of  the  bastard,  and  therefore  the  coming  upon  the  land  can  be 
no  trespass ;  but  if  the  mulier  comes  upon  the  ground  of  his  own 


Liii.S.402.        DBSGBNTS  WHICH   TOLL   ENTRIES.      Co.IAtt.  S40a— S46a. 

head,  and  cuts  down  a  tree,  or  digs  the  soil,  or  takes  any  pro6t, 
these  shall  be  interruptions;  for  rather  than  the  bastard  shall 
punish  him  in  an  action  of  trespass,  the  act  shall  amount  in  law  to 
an  entry,  because  he  has  a  right  of  entry.  So  it  is  if  the  mulier  put 
any  of  his  beasts  into  the  ground,  or  command  a  stranger  to  put  on 
his  beasts,  these  acts  amount  to  an  entry ;  for  albeit  in  these  cases  the 
noiUer  does  not  use  any  express  words  of  entry,  yet  these  and  such 
like  acts,  do  without  any  words  amount  in  law  to  an  entry ;  for  acts 
without  words  may  make  an  entry,  but  words  without  an  act  (viz. 
entry  into  the  land  &c.)  cannot  make  an  entry  (all  which  interrup- 
tions are  implied  in  the  said  S^c.)  More  shall  be  said  hereafter  of 
interruptions  in  the  chapter  of  Continual  Claim. 


Section  402. 

Also,  if  an  infant  within  age  has  cause  to  enter  into  any  lands  Descent  during 
or  tenements  upon  another,  who  is  seised  in  fee  or  in  fee-tail  of  the  avail; 
same  lands  or  tenements,  if  the  man  who  is  so  seised  dies  of  stich 
estate  seised,  and  the  lands  descend  to  his  issue  during  the  time 
the  infant  is  within  age,  such  descent  sliall  not  take  away  the  entry 
of  the  infant,  hut  he  may  enter  upon  the  issue  who  is  in  by  descent, 
for  no  laches  shall  be  adjudged  in  an  infant  within  age  in  such  a 
case. 

If  an  in  fant  within  age  has  cause  to  enter.']  If  a  man  seised  except  ai  to  m- 
of  lands  in  fee  dies,  his  wife  privement  ensdnt  with  a  son,  and  a  "mi  mere, 
stranger  abates  and  dies  seised,  and  after  the  son  is  bom,  he  shall  be 
bound  by  the  descent  [i.  e.  he  shall  be  deprived  of  his  entry,  and 
driven  to  his  action]  because  he  at  the  time  of  the  descent  had  no 
right  to  enter,  and  this  is  to  be  gathered  upon  these  words  of  Lit- 
tleton, has  cause  to  enter,  which  at  the  time  of  the  descent  he  has 
not 

No  laches  shall  he  adjudged  in  an  infant  within  age  in  such  a  case."]  Advowum.  U 
Littleton  well  added  (in  such  a  case)  that  is,  in  case  of  descent,  for  v»"/^aftii^i 
in  some  other  cases  laches  shall  prejudice  an  infant     As  laches  "*^r24g^-| 
shall  be  adjudged  in  an  infant  if  he  present  not  to  a  church  within 
six  months,  for  the  law  respects  more  the  privilege  of  the  church 
(that  the  cure  be  served)  than  the  privilege  of  infancy. 

K  E 
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Section  403. 

No  tolling  of      Also,  if  husband  and  wife,  in  right  of  the  tcife,  have  title  and 

entry  is  to  wife  •/  ^^  •/ 

and  her  heirs  right  to  enter  into  lands  which  another  has  in  fee,  or  in  fee-tail, 
in<r  wv^re^  ^^  *^^'*  tenant  dies  seised  &;c.  in  such  case  tlie  entry  of  the  husband 
upon  the  heir  who  is  in  by  descent  is  taken  away.  But  if  the  hus- 
band dies,  then  the  wife  may  well  enter  upon  the  issue  who  is  in  by 
descent,  for  no  laches  of  the  husband  shall  turn  the  wife  or  her 
heirs  to  any  prejudice  or  loss  in  such  case,  but  the  wife  and 
her  heirs  may  well  enter  where  such  descent  is  eschewed  during  tie 
coverture. 

But  dmeitin  If  husband  and  wife  have  title  and  right  to  enter  Sfc.  and  such  tenant 

mua  be  during      j.  .,oTrr«i  ^  11  •■■« 

the  coverture,  aics  seised  OTC.  J  These  words  are  general,  but  are  particularly  to  be 
^tmyunder  Understood,  viz,  when  the  wrong  was  done  to  the  wife  during  the 
^s^'  coverture  ;  for  if  a  feme  sole  be  seised  of  lands  in  fee,  and  is  dis- 

seised, and  then  takes  husband ;  in  thi&  case  the  husband  and 
wife,  as  in  the  right  of  the  wife,  have  right  to  enter,  and  yet  the 
dying  seised  of  the  disseisor  in  that  case  shall  take  away  the  entry 
of  the  wife  after  the  death  of  her  husband  ;  and  the  reason  is  as 
well  for  that  she  herself  when  she  was  sole  might  have  entered  and 
recontinued  the  possession,  as  also  it  shall  be  accounted  her  folly 
that  she  would  take  a  husband  who  would  not  enter  before  the 
[246  ft]  descent.  But  if  the  woman  were  within  age  at  the  time  of  her 
taking  husband,  then  the  dying  seised  shall  not  after  the  decease 
of  her  husband  take  away  her  entry ;  because  no  folly  can  be 
accounted  in  her,  for  that  she  was  within  age  when  she  took  hus- 
band, and  after  coverture  she  cannot  enter  without  her  husband; 
all  which  is  implied  in  the  said  (^c.) 

Lachei  no  pre-  No  lackcs  of  the  husbaud  shall  turn  the  wife  Sfc,  to  any  prejudice  S^x. 
"cwverf  oriMj^nf.  Here  is  a  diversity  to  be  observed,  that  albeit  regularly  no  laches 
dUwL"*  '^^^'  shM  be  accounted  in  infants,  or  feme  coverts,  as  is  aforesaid,  for  not 
entering  or  claiming  to  avoid  descents,  yet  laches  shall  be  accounted 
in  them  for  non- performance  of  a  condition  annexed  to  the  estate 
of  the  land.  For  if  a  feme  be  enfeoffed  either  before  or  after  mar- 
riage, reserving  a  rent,  and  for  default  of  payment  a  re-entry ;  in 
that  case,  the  laches  of  the  baron  shall  disinherit  the  wife  for  ever. 
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And  so  it  is  of  an  infant;  his  laches  for  not  performing  a  condi- 
tion annexed  to  the  state,  either  made  to  his  ancestor  or  to  himself, 
shall  bar  him  of  the  right  to  the  land  for  ever.  If  a  man  makes 
a  feoffment  in  fee  to  another  reserving  a  rent,  and  if  he  pay  not 
the  rent  within  a  month,  that  he  shall  double  the  rent,  and  the 
feoffee  dies,  his  heir  within  age,  and  the  infant  pays  not  the  rent,  he 
shall  not  by  this  laches  forfeit  any  thing.  But  otherwise  it  is  of  a 
feme  covert ;  and  the  reason  and  cause  of  this  diversity  is,  for  that 
the  infant  is  provided  for  by  th^  statute  of  Merton,  c.  5. 


Section  404. 

But  the  court  holds ^  where  such  title  is  given  to  a  fetne  sole,  who  Feme  sole. 
(ifter  takes  husband  who  does  not  enter  hut  suffers  a  descent  inc. 
there  otherwise  it  is,  for  it  shall  be  said  to  be  the/oily  of  the  .wife 
o  take  a  husband  who  entered  not  in  time  S^c. 

This  is  added,  and  therefore,  as  I  have  formerly  done,  I  meddle 
not  withal ;  howbeit  the  opinion  is  holden  for  law,  as  it  appears  in 
the  section  next  precedent. 


Section  406. 

Also,    if  a  man  who  is  of  non-sane  memory,  that  is  to  say  in  Descent  cast 
Isatitt,   qui  non  est  compos  mentis,  has  cause  to  enter  into  any  oMunacy^no^ 
tenements,  if  such  descent,  ut  supra,  be  had  in  his  life  during  the  effect  against 

•^  '  r     »  ,      J.         ,.     ,    .      heir  of  won  cam- 

time  that  he  was  not  of  sound  memory,  and  after  he  dies,  his  heir  pat. 
may  well  enter  upon  him  who  is  in  by  descent.  And  here  you 
may  see  a  case,  where  the  heir  may  enter  and  yet  his  ancestor  who 
had  the  same  title  could  not  enter.  For  as  to  him  who  was  out  of 
his  memory  at  the  time  of  such  descent,  if  he  enters  after  such 
descent,  and  an  action  upon  this  is  sued  against  him,  he  has  nothing 
to  plead  for  himself,  or  to  help  him,  but  to  say,  that  he  urns  not  of 
sane  memory  at  the  time  of  such  descent  S^c.  And  he  shall  not  be 
received  to  say  this,  for  no  man  of  full  age  shall  be  received 
in  any  plea  by  the  law  to  disable  his  own  person,  but  the  heir  may 
well  disable  the  person  of  his  ancestor  for  his  own  advantage  in 
such  case,  for  no  laches  is  adjudged  by  law  in  him  who  has  no 
discretion  in  such  case. 


Idiotcy.  Lu- 
nacy, Drunk' 
eniiess* 

[247  a] 
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Non compos  mentis  is  of  four  sorts;  1.  Ideoia,  which  from  bis  na- 
tivity, by  a  perpetual  infirmity,  is  fion  compos  mentis.  2.  He  that 
by  sickness,  grief,  or  other  accident,  wholly  loses  his  memory  and 
understanding.  3.  A  lunatic  that  has  sometimes  his  understand- 
ing and  sometimes  not,  aliquando  gaudet  lucidis  iniervalUs,  and  there- 
fore lie  is  called  non  compos  mentis,  so  long  as  he  has  not  under- 
standing. Lastly,  he  that  by  his  own  yicious  act  for  a  time  de- 
prives himself  of  his  memory  and  understanding,  as  he  that  is 
drunken.  But4,hat  kind  of  non  compos  metiiis  shall  give  no  privi- 
lege or  benefit  to  him  or  to  his  heirs.  And  a  descent  shall  take 
away  the  entry  of  an  ideot,  albeit  the  want  of  understanding  was 
perpetual ;  for  Littleton  speaks  generally  of  a  man  of  non-sane 
memory.  So  likewise  if  a  man  who  becomes  non  compos  mentis  by 
accident,  as  is  aforesaid,  be  disseised  and  suffers  a  descent,  albeit 
he  recovers  his  memory  and  understanding  again,  yet  he  shall  never 
avoid  the  descent ;  and  so  it  is  d  fortiori  of  one  who  hath  ludda  ni- 
tervalla.  As  for  a  drunkard  who  is  voluntarius  damon,  he  has  (as 
hath  been  said)  no  privilege  thereby,  but  what  hurt  or  ill  soever  he 
does,  his  drunkenness  aggravates  it :  Omne  crimen  ebrietas  et  tncen- 
dit  et  detegit. 


Idiot's  feoff' . 
menttjint  or 
recovery,  what 
value. 


[2476] 


If  an  idiot  make  a  feoffment  in  fee,  he  shall  in  pleading  never 
avoid  it  by  saying  that  he  was  an  idiot  at  the  time  of  his  feofiment 
and  so  had  been  from  his  nativity.  But  upon  an  office  found  for 
the  king,  the  king  shall  avoid  the  feoffment  for  the  benefit  of  the 
idiot,  whose  custody  the  law  gives  to  the  king.  So  it  is  of  a  non 
compos  mentis  by  accident,  and  of  him  qui  gaudet  luddis  intervalHs 
if  an  estate  be  made  during  his  lunacy :  for  albeit  the  parties  them 
selves  cannot  be  received  to  disable  themselves,  yet  twelve  men 
upon  their  oaths  may  find  the  truth  of  the  matter.  But  if  any  of 
them  alien  by  fine  or  recovery,  this  shall  not  only  bind  himself  but 
his  heirs  also.  As  amongst  other  things  requisite  to  be  known, 
these  cases  you  shall  find  at  large  in  my  Commentaries,  whereunto, 
for  brevity,  I  refer  the  reader  :  upon  all  which  books  there  have 
been  four  several  opinions  concerning  the  alienation  or  other  act 
of  a  man  that  is  non  compos  mentis  S^c.  For,  first,  some  are  of 
opinion  that  he  may  avoid  his  own  act  by  entry,  or  plea.  Second- 
ly, others  are  of  opinion  that  he  may  avoid  it  by  writ,  and  not  by 
plea.  Thirdly,  others,  that  he  may  avoid  it  either  by  plea,  or  by 
writ;  and  of  this  opinion  is  Fitzherbert  in  his  Natura  Brevium,  uhi 
supra.     And  Littleton  here  is  of  opinion,  that  neither  by  plea  nor 
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by  writ  nor  otherwise^  he  himself  shall  avoid  it,  but  his  heir  (in  re- 
spect that  his  ancestor  was  non  compos  mentis)  shall  avoid  it  by  entry, 
plea,  or  writ  And  herewith  the  greatest  authorities  of  our  books 
agree;  and  so  was  it  resolved  with  Littleton  in  Beverley* s  case; 
where  it  is  said,  that  it  is  a  maxim  of  the  common  law,  that  the 
party  shall  not  disable  himself.  But  this  holds  only  in  civil  causes; 
for  in  criminal  causes,  as  felony  &c.,  the  act  and  wrong  of  a  mad- 
man shall  not  be  imputed  to  him.  And  so  it  is  of  an  infant,  until 
he  is  of  the  age  of  fourteen,  which  in  law  is  accounted  the  age  of 
discretion. 

If  lands  be  given  to  two  and  to  the  heirs  of  one  of  them,  he  who   Waste -^  Joint- 
has  the  fee  simple  shall  not  have  an  action  of  waste  upon  the  ^uenmlnderYi' 
statute  of  Gloucester  against  the  joint-tenant  for  life,  but  his  heir  /f*  ^^  **^  rf 
may  maintain  an  action  of  waste  against  him  upon  the  statute  of 
Gloucester;  so  the  heir  may  maintain  that  action  which  the  ances- 
tor could  not. 


Section  406. 

And   if  a  man  of  non-^ane  memory  make  a  feoffment  S^c.    he  Feoffn^ntfine 
himself  cam^t  enter,  nor  have  a  writ  called  Dum  non  fuit  compos  ZfnwnpS^ 
mentis,  &c.  causa  qua  supra :  bui  after  his  death  his  heir  may  well  ^^^^^' 
enter  or  have  the  said  writ  of  Dum  non  fuit  compos  mentis  at  his 
choice.     The  same  law  is  where  an  infant  within  age  makes  a  feoffs 
ment,  and  dies,  his  heir  may  enter,  or  have  a  writ  of  Dum  fuit  infra 
setatem,  8cc. 

Make  a  feoffment,  ^c]     Or  any  other  like  conveyance  in  pais  ; 
but  fines  and  other  assurances  of  record  are  not  implied  in  this  (Sfc.) 


Section  407. 


[248a] 


Also,  if  I  be  disseised  by  an  infant  within  age,  who  aliens  to  Disaeisinby 
another  in  fee,  and  the  alienee  dies  seised,  and  the  land  descends  to  *"'*°*' 
his  heir,  the  infant  being  under  age,  my  entry  is  taken  away. 


C   E    3 


Co.  JUV/. 248a. 249a.    descents  which  toll  entries.  JMi.  «. 408— 411. 


Section  408. 


Same. 


But  if  the  infant  within  age  enters  upon  the  heir  who  is  in  by  de- 
scent, as  lie  well  may,  for  that  the  same  descent  was  during  his  non- 
age, then  I  may  well  enter  upon  the  disseisor,  because  by  his  entry 
he  has  defeated  and  taken  away  the  descent. 


Here  it  appears,  that  the  entry  of  the  infant  is  lawful,  and  gives 
advantage  to  the  disseisee  to  enter  also,  because  the  descent,  which 
was  the  impedimeut,  is  avoided.  And  it  is  to  be  observed,  that  if 
the  descent  be  cast,  the  infant  being  within  age,  he  may  enter  at 
any  time,  either  within  age  or  after  his  full  age. 


I  nf and  feoff- 
went* 


And  so  it  is  if  an  infant  make  a  feoffment  8cc.  he  may  enter  either 
within  age,  or  at  any  time  after  his  full  age,  and  so  in  both  cases 
may  his  heir. 


Section  409. 

What  deaoeot  In  the  same  manner  it  is,  where  I  am  disseised,  and  the  disseisor 
disseisor's  feof-  fnakes  a  feoffment  in  fee  upon  condition,  and  the  feoffee  dies  of  such 
lUUon.*^*'        6«<a#e  seised,  I  may  not  enter  upon  the  heir  of  the  feoffee:  but  if 

the  condition  be  broken  and  the  feoffor  enters  upon  the  heir,  now  I 
may  well  enter,  for  when  the  feoffor  or  his  heir  enters  for  the 
condition  broken,  the  descent  is  utterly  defeated,  kc. 


Section  410. 


Descent  not 
cast  by  entry 
into  religion. 


Also,  if  I  am  disseised,  and  the  disseisor  has  issue  and  enters 
into  religion,  by  force  whereof  the  lands  descend  to  his  issue,  in 
this  case  I  may  well  enter  upon  the  issue,  and  yet  there  was  a 
descent. 


[249  a] 


Section  411. 


Though  a  de-      Also,  if  I  let  to  a  man  certain  lands  for  the  term  of  twenty 

scent  cast  the  '   ^  ''  i   ..  .     j 

lessee  for  years    years,  and  another  disseises  me  and  ousts  the  termor,  and  dies  seised, 
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and  the  lands  descend  to  his  heir,  I  may  not  enter ;  and  yet  the  »*y  «»*«'»  «»«' 

"^  ,  ^  Ira  of  lessee  foi 

lessee  for  years  may  well  enter,  because  by  his  entry  he  does  life. 
not  oust  the  heir  who  is  in  by  descent  of  the  freehold  which  is  de- 
scended to  him,  but  only  claims  to  have  the  lands  for  term  of 
years,  which  is  no  expulsion  of  the  heir  from  the  freehold  who  is  in 
by  descent.  But  otherwise  it  is  where  my  tenant  for  life  is  tlis- 
seised,  causa  patet,  &c. 

For  tlie  term  of  twenty  years.]  It  is  clear  that  a  descent  shall  Descent  ca»t  m> 
not  take  away  the  entry  of  a  lessee  for  years,  as  our  author  here  teU. 
says,  nor  of  a  tenant  by  elegit,  or  tenant  by  statute  merchant,  or 
such  like,  who  have  but  a  chattel  and  no  freehold  ;  and  the  reason 
is,  for  that  by  their  entry  upon  the  heir  by  descent,  they  take  no 
freehold  (which,  as  often  hath  been  observed,  is  so  much  respected 
in  law)  from  him ;  but  otherwise  it  is  of  an  estate  for  life  or  any 
higher  estate.  And  as  a  descent  of  a  freehold  and  inheritance 
shall  take  away  the  entry  of  him  that  right  has  to  a  freehold  or  in- 
heritance, so  a  descent  of  a  freehold  and  inheritance  cannot  take 
away  the  entry  of  him  that  has  but  a  chattel,  for  that  no  descent 
or  dying  seised  can  be  of  the  same. 

A  man  seised  of  an  advowson  in  fee  grants  three  avoidances  one  Advoumn, 
after  another,  and  after  the  church  becomes  void,  and  the  grantor  mni^hree 
presents,  and  his  clerk  is  admitted  and  instituted,  and  after  the  <»«»"^«««»' 
church  becomes  void  again,  the  grantee  may  present  to  the  second 
avoidance,  for  that  he  was  not  put  out  of  the  possession  thereof; 
for  as  the  lessor  having  the  freehold  and  inheritance  cannot  disseise 
his  lessee  for  years,  having  but  a  chattel,  so  as  that  any  descent  may 
be  cast  to  take  away  his  entry  (as  Littleton  here  says) ;  so  in  the 
said  case  the  grantor  has  the  franktenement  and  fee  of  the  advow- 
son rightfully,  so  as  he  cannot  make  any  usurpation  to  gain  any 
estate,  or  to  put  the  grantee  so  out  of  possession  as  that  he  should 
not  present,  no  more  than  the  lessee  for  years  in  that  case,  to  enter. 
Also  in  respect  of  the  privity  that  is  between  them,  the  usurpation 
of  the  grantor  shall  not-  put  the  grantee  out  of  possession  for  the 
two  latter  avoidances.     And  this  was  resolved  by  all  the  judges  of 
the  Court  of  Common  Pleas,  which  1  myself  heard  and  observed. 


E  E  4 
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Section  412. 


Death  id  lime 
of  civil  war 
casts  no  de- 
scent. 


Also,  t^  is  said,  that  if  a  man  be  seised  of  lands  in  fee  hy  oc* 
cupation  in  time  of  war,  and  thereof  dies  seised  in  the  time  of 
war,  and  the  tenements  descend  to  his  heir,  such  descent  shall  not 
oust  any  man  of  his  entry. 


[250a] 


Section  413. 


Descent  cast 
apphes  not  to 
corporations* 


Also,  that  no  dying  seised  {where  the  tenements  come  to  another 
by  succession)  shall  take  away  the  entry  of  any  person  i^.c.  As  of 
prelates,  abbots,  priors,  deans,  or  of  the  parson  of  a  church,  or  of 
other  bodies  politic  inc,  albeit  there  were  twenty  dyings  seised^ 
and  twenty  successors,  this  shall  not  put  any  man  from  his  entry. 


More  shall  be  said  of  descents  in  the  next  chapter. 


Sueeemon  an  m 
post,  heirt  in  the 
per. 


Bj/  succession.]  This  in  the  common  law  is  applied  only  to  bodies 
politic^  or  corporate,  which  have  succession  perpetual,  and  not  to 
natural  men :  as  to  a  bishop  and  his  successors,  or  to  an  abbot, 
dean,  archdeacon,  prebend,  parson  &c.  and  their  successors,  and 
not  to  I.  S.  or  any  other  natural  body  and  his  successors,  but  to 
him  and  his  heirs.  And  the  successor  of  any  of  these  is  in  the 
post,  and  the  heir  of  the  natural  man  is  in  the  per ;  and  succedere 
is  derived  of  sub  and  cedere. 


Different  kinds 
of  corporationt. 


Bodies  politic  Sfc.']  That  is  a  body  to  take  in  succession,  framed 
(as  to  that  capacity)  by  policy,  and  thereupon  it  is  called  here  by 
Littleton  a  body  politic ;  and  it  is  also  called  a  corporation,  or  a 
body  incorporate,  because  th^  persons  are  made  into  a  body,  and 
are  of  capacity  to  take  and  grant  Sec.  And  this  body  politic,  or 
incorporate,  may  commence  and  be  established  three  manner  of 
ways,  viz.  by  prescription,  by  letters  patents,  or  by  act  of  parlia- 
ment. Every  body  politic,  or  corporate,  is  either  ecclesiastical  or 
lay  :  ecclesiastical,  either  regular,  as  abbots,  priors  &c. :  or  secular, 
as  bishops,  deans,  archdeacons,  parsons,  vicars  8cc. :  lay,  as  mayor 
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and  commonalty,  bailifis  and  burgesses  8ic.  Also  every  body  poli- 
tic, or  corporate,  is  either  elective,  presentative,  collative,  or  dona- 
tive. And  again,  it  is  either  sole,  or  aggregate  of  many ;  as  you 
may  read  in  the  Third  Part  of  my  Commentaries.  And  this  body 
politic,  or  corporate,  aggi'egate  of  many,  is  by  the  civilians  called 
coikgium  or  universitas. 


Co^Liii.  250a.  2506.  continual  claim.  LUt.  ^.515. 


CHAPTER  VII.  Section  414. 


CONTINUAL   CLAIM. 


Continual  CONTINUAL  claim  is  where  a  man  has  right  and  title  to  enter 

claim  preserves    ..  ,,  .  .,  >,  •r««j«^ 

right  of  rent.  '^'^  any  lands  or  tenements  whereof  another  %s  seised  in  fee,  or  m 
si  of  d^nt  fi^'^^^^>  \f  ^^  w^'*^  ^^  ^^l^^  '^  enter  makes  continued  claim  to  the 
^^  lands  or  tenements  before  the  dying  seised  of  him  who  holds  the 

tenements,  then  albeit  such  tenant  dies  thereof  seised,  and  the 
lands  or  tenements  descend  to  his  heir,  yet  may  he  who  has  made 
such  continual  claim,  or  his  heir,  enter  into  tJie  lands  or  tene- 
ments so  descended,  by  reason  of  the  continual  claim  made,  not- 
withstanding the  descent.  As  if  a  man  be  disseised,  and  the  disseisee 
makes  continual  claim  to  the  tenements  in  the  life  of  the  dis- 
seisor, although  the  disseisor  dies  seised  in  fee,  and  the  land  de- 
scends to  his  heir,  yet  may  the  disseisee  enter  upon  the  possession 
of  the  heir  notwithstanding  the  descent. 

Mu4tbetnad$  Here  our  author  first  describes  what  a  continual  claim  is.  It  is 
once  every  year.  ^^Med  conttnuum  clameum,  because  at  the  common  law  it  must  have 

been  made  within  every  year  and  day,  as  Littleton  here  teaches. 

And  yet  if  he  that  right  hath  makes  claim,  and  the  ter-tenant  dies 
[2606]       within  the  year  and  the  day,  this  claim  though  it  be  but  once  made 

(as  hath  been  said)  shall  preserve  the  entry  of  him  who  makes  the 

claim. 

Claim  to  be  Hath  right  and  title  to  enter.']    And  yet  in  some   cases  a  con- 

^miK^^t  ^^^^^^  claim  may  be  made  by  him  who  has  right  and  cannot  enter. 
enter  by  reaton    If  tenant  for  years,  tenant  by  statute  staple,  merchant,  or  elegit, 

tftermfor  .  .... 

yearu  be  ousted,  whereby  he  in  the  reversion  is  disseised,  the  lessor,  or  he 

in  reversion,  may  enter  to  the  intent  to  make  his  claim,  and  yet  his 
entry  as  to  take  any  profits,  is  not  lawful  during  the  term. 

Uxghx  of  entry         Yet  may  he  who  has  made  such  continual  claim,  or  his  heirs,  enter.] 
w  preserved     f  j^j^  jg  ^^  Y)q  understood  iu  this  manner :  that  if  the  father  make 
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claim,  and  the  disseisor  dies,  and  then  the  father  dies,  that  his  heir  ««  heir  by  con- 
may  enter,  because  the  descent  was  cast  m  the  father  s  time,  and 
the  right  of  entry  which  the  father  gained  by  his  claim  shall  de- 
scend to  his  heir.  But  if  the  father  make  continual  claim,  and 
dies,  and  the  son  makes  no  continual  claim,  and  within  the  year 
and  day  after  the  claim  made  by  the  father,  the  disseisor  dies,  this 
shall  take  away  the  entry  of ,  the  son,  for  that  the  descent  was  cast 
in  his  time,  and  the  claim  made  by  the  father  shall  not  avail  him 
who  might  have  claimed  himself.  And  of  this  opinion  was  Little- 
ton himself  in  our  books,  where  he  holds  that  no  continual  claim 
can  avoid  a  descent,  unless  it  be  made  by  him  who  has  title  to  en- 
ter, and  in  whose  life  the  dying  seised  was.  And  as  here  Littleton 
puts  his  case  of  the  ancestor  and  heir,  so  it  holds  in  all  respects  of 
the  predecessor  and  successor. 


Section  415.  [261a] 

In  the  same  manner  it  is,  if  tenant  for  lifo  aliens  in  foe,  he  in  tlie  Alienation  of 
reversion  or  he  in  the  remainder  may  enter  upon  the  alienee.  And  and*death  of** 
if  such  alienee  dies  seised  of  such  estate  without  continual  claim  a*»en«e.  pw^ 

•^  *'  ^  remainder-ma 

nuide  to  the  tenements,  before  the  dying  seised  of  the  alienee,  and  to  his  action. 

the  lands  by  reason  of  the  dying  seised  of  the  alienee  descend  to  his 

heir,  then  cannot  he  in  the  reversion  nor  he  in  the  remainder  enter. 

But  if  he  in  the  reversion  or  in  the  remainder,  who  has  cause  to 

enter  upon  the  alienee,  makes  continual  claim  to  the  land  before  the 

dying  seised  of  the  alienee,  then  such  a  man  may  enter  after  the 

death  of  the  alienee,  as  well  as  he  might  in  his  life^time. 


Section  416. 


Also,  if  land  be  let  to  a  man  for  term  of  his  life,  the  remainder  Continual 
to  another  for  term  of  life,  the  remainder  to  a  third  person  in  fee,  ^i^^Q^^ 

if  tenant  for  life  aliens  to  another  in  fee,  and  he  in  the  remainder  mainder-man 
J  J         J  ^  ^  ^         to  another. 

for  life  makes  continual  claim  to  the  land  before  the  dying  seised 
of  the  alienee^  and  after  the  alienee  dies  seised,  and  after  he  in  the 
remainder  for  life  dies  before  any  entry  made  by  him,  in  this  case 
he  in  the  remainder  in  fee  may  enter  upon  the  heir  of  the  alienee, 
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jUii^9AlB. 


Tenant  for  life 
•—  AlienatUm 
when  afoT' 
feiture. 


[251  b] 


by  reason  of  the  continual  claim  made  by  him  who  had  the  re- 
mainder/or life,  because  that  such  right  of  entry  as  he  had  shall 
go  and  remain  to  him  in  the  remainder  after  him,  inasmuch  as  he 
in  the  remainder  in  fee  could  not  enter  upon  the  alienee  in  fee  dur- 
ing the  life  of  him  in  the  remainder  for  life,  and  for  thai  he  could 
not  then  make  continual  claim,  whence  it  appears  that  none  can 
make  continual  claim  but  when  he  who  has  right  and  title  to 
enter. 

Alien  to  another  in  fee.']  It  is  to  be  observed^  that  a  forfeiture 
may  be  made  by  the  alienation  of  a  particular  tenant  two  manner 
of  ways ;  either  in  pais,  or  by  matter  of  record.  In  pais,  of  lands 
and  tenements  which  lie  in  livery  (whereof  Littleton  intends  this 
case)  where  a  greater  estate  passes  by  livery  than  the  particular 
tenant  may  lawfully  make,  whereby  the  reversion  or  remainder  is 
divested,  as  here  in  the  example  that  Littleton  puts  when  tenant 
for  life  aliens  in  fee,  which  must  be  understood  of  a  feoffment,  fine, 
or  recovery  by  consent.  If  tenant  for  life,  and  he  in  the  remainder 
for  life  in  Littleton's  case,  had  joined  in  a  feoffment  in  fee,  this  had 
been  a  forfeiture  of  both  their  estates,  because  he  in  the  remainder 
is  particeps  injuruR.  And  so  it  is  if  he  in  the  remainder  for  life  had 
entered,  and  disseised  tenant  for  life,  and  made  a  feoffment  in  fee, 
this  had  been  a  forfeiture  of  the  right  of  his  remainder. 


Noneofinear-  A  particular  estate  of  any  thing  that  lies  in  grant  cannot  be  for- 
ments.  ****"  fcitcd  by  any  grant  in  fee  by  deed.  As  if  tenant  for  life  or  years  of 
an  advowson,  rent,  common,  or  of  a  reversion  or  remainder  of  land, 
by  deed  grants  the  same  in  fee,  this  is  no  forfeiture  of  the  estates 
for  nothing  passes  thereby  but  that  which  may  lawfully  pass ;  and 
of  that  opinion  is  Littleton  in  our  books. 


Contia  at  to 
tenanttfor 
years,  rem.  in 
king. 


But  if  tenant  for  life  or  years  of  land,  the  reversion  or  remainder 
being  in  the  king,  make  a  feoffment  in  fee,  this  is  a  forfeiture,  and 
yet  no  reversion  or  remainder  is  divested  out  of  the  king  ;  and  the 
reason  is,  in  respect  of  the  solemnity  of  the  feoffment  by  livery 
tending  tathe  king's  disherison. 


By  matter  of  record,  and  that  by  three  manner  of  ways.  First 
by  alienation.  Secondly,  by  claiming  a  greater  estate  than  he 
ought.  Thirdly,  by  affirming  the  reversion  or  remainder  to  be  in  a 
stranger. 
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Firsty  by  alienation ;  and  that  of  two  sorts,  viz.  by  alienation   what  aUen^ 
divesting^  or  not  divesting,  the  reversion  or  remainder.     Divesting,  fj^yj^^t^ 
as  by  levying  a  fine,  or  suffering  a  common  recovery  of  lands,  ^**  remainder, 
whereby  the  reversion  or  remainder  is  divested  :  not  divesting,  as 
by  levying  a  fine  in  fee,   of  an  advowson,  rent,  common,  or  any 
other  thing  that  lies  in  grant :  and  of  this  opinion  is  Littleton  in 
our  books.     And  so  note  two  diversities  :  first,  between  a  grant  by 
fine  (which  is  of  record)  and  a  grant  by  deed  in  pais ;  and  yet  in 
this  they  both  agree  that  the  reversion  or  remainder  in  neither  case 
is  divested :  secondly,  between  a  matter  of  record,  as  a  fine  &c.  and 
a  deed  recorded,' as  a  deed  enrolled,  for  that  works  no  forfeiture, 
because  the  deed  is  the  original. 

Secondly,  by  claim:  and  that  may  be  in  two  ways,  either  ex-  cfhu claiming 
press  or  implied.  Express,  as  if  tenant  for  life  in  a  court  of  record  ^J^Jl^  ***  *^'* 
claims  the  fee,  or  if  lessee  for  years  be  ousted,  and  then  he  brings  an 
assise  ut  de  libera  tenemento.  Implied,  as  if  in  a  writ  of  right 
brought  against  the  tenant  for  life  he  takes  upon  himself  to  join  the 
mise  upon  the  mere  right,  which  none  but  tenant  in  fee-simple 
ought  to  do.  So  if  lessee  for  years  loses  in  a  pracipe  and  brings  a 
writ  of  error  for  error  in  process,  this  is  a  forfeiture. 


Thirdly,  by  affirming  the  reversion  or  remainder  to  be  in  a  Disclaiming 
stranger,  and  that  either  actively  or  passively.  Actively,  in  five  ^^To^'al 
ways.  As  first,  if  tenant  for  life  prays  in  aid  of  a  stranger, 
whereby  he  affirms  the  revei*sion  to  be  in  him.  2dly.  If  he 
attorns  to  the  grant  of  a  stranger;  and  there  note  also  a  di- 
versity between  an  attornment  of  record  to  a  stranger,  and  an 
attornment  in  pais,  for  an  attornment  in  pais  works  no  forfeiture. 
3dly.  If  a  stranger  brings  a  writ  of  entry  in  casu  proviso,  and 
supposes  the  reversion  to  be  in  himself,  if  the  tenant  for  life  con- 
fesses the  action,  this  is  a  forfeiture.  4thly.  If  tenant  for  life  pleads 
covinously  to  the  disherison  of  him  in  the  reversion,  this  is  a 
forfeiture.  5thly.  If  a  stranger  brings  an  action  of  waste  against 
lessee  for  life,  and  he  pleads  nul  wast  fait,  this  is  a  forfeiture ;  or 
the  like. 

Passively,  as  if  tenant  for  life  accepts  a  fine  of  a  stranc^er  sur   Tenant  for  Ufe 

,  accepting Jine  t 

conusans  de  droit  come  ceo  Sfc;  for  thereby  he  affirms  of  record  the  re-  forfeiture. 
version  to  be  in  a  stranger. 


Co.  Liu.  352a. 


CONTINUAL   CLAIM. 


Uit.  sAie. 


may  still  enter 
for  the/or^ 
J'eitMe, 


Remainder-man       Littleton  here  speoks  of  the  forfeiture  of  an  estate;  and  here  it 
^^utfiu^»n^    is  to  be  known,  that  the  right  of  a  particular  estate  may  be  forfeited 

also,  and  that  he  who  has  but  a  right  of  remainder  or  reversion 
may  take  benefit  of  the  forfeiture.  As  if  tenant  for  life  be  dis- 
seised, and  then  levies  a  fine  to  the  disseisor,  he  in  the  reversion  or 
remainder  may  presently  enter  upon  the  disseisor  for  the  forfeiture. 
And  so  it  is  if  the  lessee  after  the  disseisin  had  levied  a  fine  to  a 
stranger,  though  to  some  respects  partes  Jinis  nihil  habuerunt,  yet  it 
is  a  forfeiture  ofhis  right 


Tenant  for  life'i 
lease  for  life  a 
forfeiture. 


Littleton  here  speaks  of  an  alienation  in  fee  absolutely,  but 
so  it  is  if  the  lessee  for  life  makes  a  lease  for  any  other  man's 
life,  or  a  gift  in  tail.  If  A.  be  tenant  for  life,  and  makes 
a  lease  to  B.  for  his  life,  and  B.  dies,  and  the  lessee  re-enters, 
yet  the  forfeiture  remains.  If  tenant  for  life  makes  a  lease  for 
life,  or  a  gift  in  tail,  or  a  feoffment  in  fee,  upon  condition,  and 
enters  for  the  condition  broken,  yet  the  forfeiture  remains. 
Littleton  speaks  of  an  estate  for  life  ,*  so  it  is  of  tenant  in  tail 
apres  possibilities  tenant  by  the  curtesy,  tenant  in  dower,  or  of 
him  who  has  an  estate  during  the  life  of  I.  S.  8cc.  and  so  of 
tenant  for  years,  tenant  by  statute  merchant,  statute  staple,  or 
elegit. 


Surrender  and 
forfeiture  dis- 
tinguished. 


Littleton  says,  "  where  the  alienation  in  fee  is  made  to 
another, "  which  must  be  intended  a  stranger,  for  if  it  be  made 
to  him  in  reversion  or  remainder,  it  amounts  to  a  surrender  of 
his  estate,  as  at  large  hath  been  spoken  in  the  chapter  of  tenant 
for  life. 


Uemainderman  By  Littleton  it  appears,  that  tenant  for  life  in  remainder  may 
enterforafor-  d^^r  for  the  forfeiture  of  the  first  tenant  for  life,  and  that  if  the 
jeitnre,  and  his    tenant  for  life  in  remainder  make  continual  claim,  and  the  alienee 

claim  preserves 

the  right,  die  sciscd,  then  may  he  in  the  remainder  for  life  enter  ;  and  if  he 

die  before  he  enters,  then  he  in  the  remainder  in  fee  shall  enter,  be- 
cause he  in  the  remainder  in  fee  could  not  make  any  claim  [i.  e. 
during  the  life  of  him  in  remainder  for  life],  and  therefore  the  right 
of  entry,  which  tenant  for  life  in  remainder  gained  by  his  claim, 
shall  go  to  him  in  remainder  in  fee  in  respect  of  the  privity  of 
estate :  and  so  it  is  of  him  in  the  reversion  in  fee  in  like  case,  for 
he  is  also  privy  in  estate. 
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If  two  joint-tenants  be  disseised,  and  one  of  them  makes  con*  cinm  of  one 
tinual  claim^  and  dies,  the  survivor  shall  take  benefit  of  his  con's-  "JnttreflaTur- 
tinual  claim  in  respect  of  the  privity  of  their  estate. 


t  Ivor. 


But  if  tenant  for  life  make  continual  claim,  this  shall  not  give  any  ^'««^.  of  tenant 
benefit  to  him  in  the  remainder,  unless  the  disseisor  died  in  the  life-  sessimi  envres 
time  of  tenant  for  life,  for  the  cause  abovesaid.  Section  414.  2«r. "  '^^""'"*" 


Skction  417. 

But  it  is  to  be  seen^  of  thee  (my  son)  how  and  in  what  manner  Entiy  into  part 
huch  continual  claim  shall  be  made ;  and  to  learn  this  well,  three  whole7g«)d  for 
things  are  to  be  understood.     The  first   thing  is,  if  a  man  has  a  ^^^^  ^^  ***** 

•^  ^  "^  y      ',/  county. 

right  of  entry  into  any  lands  or  tenements  in  divers  toums  in  one 
county,  if  he  enter  into  one  parcel  of  the  lands  or  tenements 
which  are  in  one  tovm  in  the  name  of  all  the  lands  or  tenements  in 
the  same  county ;  by  such  entry  he  shall  have  as  good  a  possession 
and  seisin  of  all  the  lands  and  tenements  wliereof  he  has  title  of 
entry,  as  if  he  had  entered  in  deed  into  every  parcel:  and  this 
seems  great  reason. 

If  a  man  has  cause  to  enter  into  any  lands  or  tenements  ^c]  It  is 
not  sufficient  to  tell  one  generally  what  he  should  do,  but  to  direct 
him  how,  and  in  what  manner  he  shall  do  it,  as  Littleton  does  in 
this  place.  And  here,  the  general  rules  of  our  author  are  to  be  [262  6J 
understood,  that  the  entry  of  a  man,  to  recontinue  his  inheritance 
or  freehold  must  ensue  his  action  for  the  recovery  of  the  same. 

• 

A  right  of  entry  8yc.]     But  if  three  men  disseise  me  severally  of  Contra  if  the 
three  several  acres  of  land,  all  being  in  one  county,  and  I  enter  into  tf^r/hj^^  * 
one  acre  in  the  name  of  all  the  three  acres,  this  is  good  for  that  f  »'«^«'»  <»fj*/ 

'  o  landi  he  iet  to 

acre  only  which  I  entered  into,  because  each  disseisor  is  a  several  uverai  tenann 

tenant  of  the  freehold,  and  as  I  must  have  several  actions  against 

them  for  the  recovery  of  the  land,  so  my  entry  must  be  several. 

And  so  it  is  if  one  man  disseise  me  of  three  acres   of  ground 

and  then  lets  the  same   severally  to   three  persons  for  their  lives 

&c.,  there  the  entry  upon  one  lessee,  in  the  name  of  the  whole,  is 

good  for  no  more  than  that  acre  which  he  hath  in  his  possession. 

But  if  the  disseisor  had  let  severally  the  said  three  acres  to  three 


Co.Litt.95Sb.3Saa. 


CONTINUAL   CLAIM. 


LUt.  «.4l8. 


Stpomtt  coH' 
dihoMS  require 
teparaU  entrut 
for  breach* 


persons  for  years,  there  the  entry  upon  one  of  the  lessees,  in  the 
name  of  all  the  three  acres,  shall  recontinue  and  revest  all  the  three 
acres  in  the  disseisee,  for  that  the  disseisee  might  have  had  one 
assise  against  the  disseisor,  because  he  remained  tenant  of  the 
freehold  for  all  the  three  acres,  and  therefore  one  entry  shall  serve 
for  the  whole.  If  a  man  disseise  me  of  one  acre  at  one  time,  and 
after  disseise  me  of  another  acre  in  the  same  county  at  another 
time,  in  this  case  my  entry  into  one  of  the  acres  in  the  name  of  both 
is  good  :  for  that  one  assise  might  be  brought  against  him  for  both 
disseisins.  But  if  I  enfeoff  a  man  of  one  acre  of  ground  upon  condi- 
tion, and  at  another  time  I  enfeoff  the  same  man  of  another  acre  in 
the  same  county  upon  condition  also,  and  both  the  conditions  are 
broken,  an  entry  into  one  acre  in  the  name  of  both  is  not  sufficient, 
for  I  have  no  right  to  the  land  nor  action  to  recover  the  same 
but  a  bare  title,  and  therefore  several  entries  must  be  made  into 
the  same  in  respect  of  the  several  conditions.  But  an  entry  in 
one  part  of  the  land,  in  the  name  of  all  the  land  subject  to  one 
condition,  is  good,  although  the  parcels  be  several  and  in  several 
towns.  And  so  note  a  diversity  between  several  rights  of  entry, 
and  several  titles  of  entry  by  force  of  a  condition. 


Different 
countietm 


In  one  county."]  For  if  the  lands  lie  in  several  counties  there 
must  be  several  actions,  and  consequently  several  entries,  as  hath 
been  said. 


General  entry 
without  saying 
for  what  land* 


In  the  name  of  all  ^t.]  If  one  disseise  me  of  two  several  acres  in 
one  county,  and  I  enter  into  one  of  them  generally,  without  saying, 
in  the  name  of  both  ;  this  shall  revest  only  that  acre  wherein  entry 
is  made,  as  hath  been  said  :  and  that  is  proved  by  our  books,  which 
say,  that  if  I  bring  an  assize  of  two  acres,  if  I  enter  into  one  pend- 
ing the  writ,  albeit  it  shall  revest  that  acre  only,  yet  the  writ  shall 
abate. 


[253  a] 


Same. 


Section  418. 

For  if  a  man  enfeoff  another  without  deed  of  lands  which  he  has 
in  many  towns  in  one  county,  aud  deliver  seisin  of  parcel  of  the  te- 
nements within  one  town,  in  the  name  of  all  the  lands,  all  the  said 
tenements  ^c.  pass  by  force  of  the  said  livery  ;  h  multo  fortiori,  it 
seems  good  reason,  tliat  when  a  man  has  title  to  enter  into  lands  in 
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divers  towns  in  one  county,  that  by  the  entry  made  by  him  into 
parcel,  this  shall  vest  a  seisin  in  him  of  all,  and  by  such  entry  Ite 
has  possession  and  seisin  in  deed  the  same  as  if  he  had  entered  into 
every  parcel. 


Section  419.  [2636] 

Thb  second  thing  to  be  understood  is,  that  if  a  man  has  title  to  Entry provented 
enter  into  any  lands  or  tenements,  but  dares  not  enter  into  the  j^L^Jniag 

same  lands  or  tenements  nor  into  any  parcel  thereof  for  fear  of  near  as  may  be, 

.  ^,,y..  J  J       J  J    ^jml  thereto. 

heating,  or  for  doubt  of  maiming,  or  for  doubt  of  death  if  he  ap^ 

proaches  as  near  to  the  tenements  as  he  dare,  then  if  by  word  of 
mouth  he  claim  the  lands  to  be  his,  presently  by  such  claim  he 
has  a  possession  and  seisin  in  the  lands  as  well  as  if  he  had  en- 
tered in  deed,  although  he  never  had  possession  or  seisin  of  the 
same  lands  or  tenements  before  the  said  claim* 

Here  it  is  to  be  observed,  that  every  doubt  or  fear  is  not  sufficient^  Fear  rfear- 
for  it  must  concern  the  safety  of  the  person  of  a  man  and  not  his  S^I^^^^t 
houses  or  &:oods ;   for  if  he  fear  the  bumins:  of  his  houses  or  the  »«#«^^  *«** 

.  .  ,  .  T        1  •      •  cause  mugtM 

taking  away  or  spoihng  of  his  goods^  this  is  not  sufficient^  because  ihewn-^Fear 
he  may  recover  the  same  or  damages  to  the  value  vnthout  any  cor-  enm^, 
poral  hurt.  Again,  if  the  fear  concerns  the  person,  yet  it  must  not 
be  a  vain  fear,  but  such  as  may  befal  a  constant  man ;  as  if  the 
adverse  party  lie  in  wait  in  the  way  with  weapons,  or  by  words 
menace  to  beat  maim  or  kill  him  that  would  enter;  and  so  in 
pleading  must  he  show  some  just  cause  of  fear,  for  fear  of  itself  is 
internal  and  secret.  But  in  a  special  verdict,  if  the  jurors  find  that 
the  disseisee  did  not  enter  for  fear  of  corporal  hurt,  this  is  sufficient, 
and  it  shall  be  intended  that  they  had  evidence  to  prove  the  same. 
And  it  seems  that  fear  of  imprisonment  is  also  sufficient,  for  such 
a  fear  suffices  to  avoid  a  bond  or  a  deed  ;  for  the  law  has  a  special 
regard  to  the  safety  and  liberty  of  a  man. 

Jij/  such  claim  he  has  a  possession  a  fid  seisin  t^c]     Here  it  is  to  be  Entry  in  law 
observed,  that  there  are  two  manner  of  entnes,  viz.  an  entry  in  l^meintfect, 
deed  and  an  entry  in  law.    An  entry  in  deed  is  sufficiently  known. 
An  entry  in  law  is  when  such  a  claim  is  made  as  is  here  expressed, 
which  entry  in  law  is  as  strong  and  as  forcible  in  law  as  an  entry 
indeed;  and  that  as  well  where  the  lands  are  in  the  hands  of  one  by 
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title  as  by  wrong.  And  therefore  upon  sach  an  entry  in  law  an 
assize  lies,  as  well  as  upon  an  entry  in  deed,  and  such  an  entry 
in  law  shall  avoid  a  warranty,  &c.  But  here  is  a  diversity  to  be 
observed  between  an  entry  in  law  and  an  entry  in  deed,  for  that  a 
continual  claim  of  the  disseisee  being  an  entry  in  law  shall  vest 
the  possession  and  seisin  in  him  for  his  advantage  but  not  for  his 
disadvantage.  And  therefore  if  the  disseisee  bring  an  assize,  and 
pending  the  assize  he  makes  continual  claim,  this  shall  not  abate 
the  assize,  but  he  shall  recover  damages  from  the  beginning ;  but 
otherwise  it  is  of  an  entry  in  deed. 


[264fl]  Section  420. 

Stme.  And    that    the  law  is  so,   is  well  proved  by  a  plea  of  assize 

in  the  book  of  assizes  anno  38K3.  p.  23.,  the  tenor  whereof 
follows  in  this  manner :  In  the  county  of  Dorset  be/ore  the  jus- 
tices it  was  found  by  verdict  of  assize,  that  the  plaintiff  who 
had  right  by  descent  of  inheritance  to  have  the  tenements  in 
plaint  at  the  decease  of  his  ancestor,  was  abiding  in  the  town 
where  the  tenements  were,  and  by  parol  claimed  the  tenements 
amongst  his  neighbours,  but  for  fear  of  death  he  durst  not  ap- 
proach  the  tenements,  but  brought  his  assize,  and  upon  this  matter 
found,  it  was  awarded  that  he  sliould  recover  if{c. 

Reported  cases  Here  it  appears  that  our  book-cases  are  the  best  proofs  what  the 
Ziihorityin^^*  law  is,  argumcntum  ab  authoritate  est  fortissimum  in  lege.  And 
^^'  after  the  example  of  Littleton,  book-cases   are  principally  to  be 

cited  for  deciding  of  cases  in  question,  and  not  any  private  opinion, 

teste  meipso. 


Section  421. 

Same.  The  third  thing  is,  that  he  who  has  title  to  enter,  when  he  will 

make  his  claim,  if  he  dare  approach  the  land,  then  he  ought  to 
go  to  the  land,  or  to  parcel  of  it,  and  make  his  claim,  and  if 
he  dare  not  approach  the  land  for  doubt  or  fear  of  beating,  or 
maiming,  or  death,  then  ought  he  to  go  and  approach  as  near  as  he 
dare  towards  the  land,  or  parcel  of  it,  to  make  his  claim. 
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On^ht  he  to  go  and  approach  as^neari^c.']     By  this  it  should   Claim  within 
seem,  that  by  the  authority  of  our  author,  if  the  disseisee  comes  as  ^todiveu^n^ 
near  to  the  land  as  he  dare  8cc.,  and  makes  his  claim,  this  should  **'*'*»  ^*i^ 

teems  sumetent 

be  sufficient,  albeit  he  be  not  within  the  view.  But  it  seems  that  to  vett  the  pot- 
where  a  continual  claim  shall  divest  any  estate  in  any  other  person  [25461 
in  any  lands  or  tenements,  there,  as  hath  been  said,  he  who 
makes  the  claim  ought  to  enter  into  the  land  or  some  part  thereof, 
according  to  the  opinion  of  our  author :  but  where  the  claim  is 
not  to  divest  any  estate,  but  to  bring  him  who  makes  it  into  ac- 
tual possession,  there  a  claim  within  view  suffices;  as  upon  a 
descent,  the  heir  having  the  freehold  in  law  may  claim  land  within 
view  to  bring  himself  into  actual  possession,  and  in  that  sense 
is  the  opinion  of  the  court  to  be  intended.  But  yet  the  entry 
into  some  parcel  in  the  name  of  the  residue  is  the  surest 
way. 


Section  422. 

And  if  his  adversary  who  occupies  the  land  dies  seised  in  fee  or  Same. 
tft  fee-tail  within  the  year  and  a  day  after  such  claims  whereby 
the  lands  descend  to  his  son  and  heir^  yet  may  he  who  makes  the 
claim  enter  upon  the  possession  of  the  heir. 


Section  423.  [255a] 

But  im  this  case  after  the  year  and  day,  he  who  made  the  claim  Bat  a  claim 
cannot  enter :  and  therefore  if  he  will  be  sure  that  his  entry  shall  mxathe  renew- 
not  be  taken  away,  it  behoves  him  within  the  year  and  day  after  «^  c^^T  y««' 
the  first  claim  to  make  another  claim  in  form  aforesaid,  and  so 
over,  thai  is  to  say,  to  make  a  claim  within  every  year  and  day 
during  the  life  of  Jus  adversary,  and  then  at  what  time  soever  his 
adversary  die  seised,  his  entry  shall  not  be  taken  away  by  any 
descent,  and  this  is  called  continual  claim. 

It  is  to  be  observed  that  the  day  whereon  the  claim  is  made  Day  of  claim 
shall  be  accounted  one :  as  for  example,  if  the  claim  be  made  on  the  ^^*     "*  ^'' 
second  day  of  March,  that  day  shall  be  accounted  as  one;   for 
Littleton  says  in  the  section  next  before  (after  the  claim  made)| 
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and  then  the  year  must  end  the  1st  day  of  March,  and  the  day 
after  is  the  2d  day  of  March.  [But  it  is  to  be  remembered  that  a 
descent  during  the  first  five  years  is  not  such  as  will  toll  an  entry. 
Sect  386.] 


[2556] 


Section  424. 


Same. 


But  Jte  may  make  his  claim   at  what   time   he  will  within  the 
year  and  day. 


Section  425. 


Descent  cast 
affects  not  the 
claim. 


Also,  if  the  adversary  be  disseised  within  the  year  and  day,  and 
the  disseisor  dies  seised,  such  dying  seised  shall  not  aggrieve  him 
who  made  the  claim,  but  he  may  enter,  &;c. 


Section  426. 


Death  of  dis- 
seisor within 
year  and  day 
after  disseisin. 

[256a] 


Also,  if  a  man  be  disseised,  and  the  disseisor  dies  seised  within 
the  year  and  day  next  after  the  disseisin  made,  whereby  the  tene- 
ments descend  to  his  heirs,  in  this  case  the  entry  of  the  disseisee  is 
taken  away.  And  for  this  cause  it  will  be  good  for  the  disseisee  to 
make  his  claim  in  as  short  time  as  he  can  after  the  disseisin. 


Diueiseenow 
allowed  Jive 
yean. 


This  in  case  of  a  disseisor  is  now  altered  by  a  statute  made  since 
Littleton  wrote,  as  hath  been  said,  Sec.  385.  for  if  the  disseisor  die 
seised  within  five  years  after  the  disseisin^  though  there  be  no  con- 
tinual claim  made,  it  shall  not  take  away  the  entry  of  the  disseisee, 
but  after  the  five  years  there  must  be  such  continual  claim  as  was 
at  the  common  law :  but  that  statute  extends  not  to  any  feoffee  or 
donee  of  the  disseisor  immediate  or  mediate,  who  remain-  still  as 
at  the  common  law,  as  hath  been  said. 
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Section  427. 

Also,  if  such  disseisor  occupies  the  lands  forty  or  more  years  Claim  at  any 
without  any  claim  made  by  the  disseisee  &c.  and  the  disseisee  a  disseisor's  fife 
little  before    tJie   death  of  tlie  disseisor  makes  a  claim   in  form  S^' 
aforesaid,  if  it  so  happen  that  within  the  year  and  day  after 
such  claim  the  disseisor  dies  kc,  the  entry  of  the  disseisee  is  conge- 
able  5rc.     And  therefore  it  shall  be  good  for  such  a  man  who  has 
not  made  claim  and  who  has  good  title  of  entry  when  he  hears  that 
his  adversary  is  languishing,  to  make  his  claim  i^c. 


Section  429.  [2666] 

Also,  of  the  foregoing,  know  {my  son)  two  things »  One  is.  Claim  turas 
where  a  man  has  title  to  enter  upon  a  tenant  in  tail,  if  he  makes  fee-simple. 
such  a  claim  to  the  land,  then  is  the  estate  tail  defeated,  for  this 
claim  is  as  an  entry  made  by  him,  and  is  of  the  same  effect  in  law 
as  if  he  had  been  upon  the  same  tenements  and  liad  entered  into  the 
same,  as  before  is  said.  And  then  when  the  tenant  in  tail  imme- 
diately after  such  claim  continues  his  occupation  in  the  lands,  this 
is  a  disseisin  made  of  the  same  tenements  to  him  who  made  such 
claim,  and  so  by  consequence  the  tenant  then  has  a  fee  simple. 


Section  430. 

The  second  thing  is,  that  as  often  as  he  who  has  right  of  entry  Occupation 

makes  such  claim,  and  notwithstanding  this  his  adversary  continues  aiss^isjnfor 

his  occupation,  so  often  the  adversary  doth  wrong  and  disseisin  to  JT****^**  trespass 

him  who  made  the  claim.     And  for  this  cause  so  often  may  he  who  [257  a] 
makes  the  same  claim  for  every  such  wrong  and  disseisin  done 
unto  him,  have  a  writ  of  trespass  Quare  clausum  fregit  &c.  and 
recover  damages  l^c. 

Have  a    writ    of   trespass,    quare  clausum  fregit  and  recover  Damages,  ccsit, 
damages,]     The  disseisee  may  have  an  action  of  trespass  against  p^ojn,, 
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the  disseisor,  and  recover  damages  for  the  first  entry  without  any 
regress,  but  after  regress  he  may  have  an  action  of  trespass  with 
a  continuandoy  and  recover  as  well  for  all  the  mean  occupation  as  for 
the  first  entry.  And  here  note,  that  Littleton  includes  costs  mthin 
the  damages. 


Section  431. 


Writ  of  forcible  Or  he  moy  have  a  writ  upon  the  statute,  5  Rich.  2.  c.  1.  or  if  his 
with^^Ue*^  adversary  commenced  his  occupation  of  the  tenements  with  force 
damages.  ^^^  arms,  or  with  a  multitude  of  people  at  the  time  of  suck 

claim  £fc.  defends  it  then  immediately  after  the  same  claim  he 
who  makes  the  same  may  for  every  such  act  have  a  writ  of 
forcible  entry  and  recover  treble  damages  ftc. 


Multitude, 
how  many. 


Forcible  entry 
what, 

[2576] 


Multitude,]  One  or  more  may  commit  a  force,  three  or  more 
may  commit  an  unlawful  assembly  a  riot  or  a  rout.  A  multitude 
here  spoken  of  (as  some  have  said)  must  be  ten  or  more.  MuUitu- 
dinem  decern  faciunt.  And  so  (say  they)  it  is  said  de  grege  hominwn. 
But  I  could  never  read  it  restrained  by  the  common  law  to  any  cer- 
tain number,  but  left  to  the  discretion  of  the  judges. 

A  writ  of  forcible  entry  and  shall  recover  treble  damages*']  This 
writ  is  grounded  iipon  the  statute  of  8  H.6.,  and  lies  either  where 
one  enters  with  force,  or  where  he  enters  peaceably  and  detains  it 
by  force,  or  where  he  enters  by  force  and  detains  it  by  force. 
And  in  this  action  without  any  regress  the  plaintiff  shall  recover 
treble  damages,  as  well  for  the  mean  occupation  as  for  the  first 
entry,  by  virtue  of  the  statute.  And  albeit  he  shall  recover  treble 
damages,  yet  shall  he  also  recover  costs  which  shall  be  trebled  also. 
One  may  commit  a  forcible  entry,  as  hath  been  said,  in  respect  of 
the  armour  or  weapons  which  he  hath  and  which  are  not  usually  borne, 
or  in  respect  of  his  violence  and  threats  to  the  terror  of  another.  And 
if  three  or  four  go  to  make  a  forcible  entry,  albeit  one  alone  use  the 
violence,  all  are  guilty  of  force.  If  the  master  comes  with  a  greater 
number  of  servants  than  usually  attend  on  him  it  is  a  forcible  entiy. 
And  it  is  to  be  understood,  that  force  is  sometimes  implied  in 
law,  thus  every  trespass  rescous  and  disseisin  implies  a  force, 
and  is  vi  et  armis ;  there  is  also  an  actual  force,  as  with  weapons, 
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number  of  persons  &c.,  and  when  an  entry  is  made  with  such  ac- 
tual force  an  action  lies  upon  the  said  statute.  See  before  more 
of  force  and  arms,  Sect.  240. 


Section  432. 

Also,  it  is  to  be  seen  whether  the  servant  of  a  man  who  has  Claim  by  aer- 
title  to  enter,  may  by  the  commandment  of  his  master  fnake  con-  Ituxm^^^ 
tinual  claim  for  his  master  or  not. 


Section  433. 

And  it  seems  that  in  some  cases  he  may  do^  this :  for  if  he  by  Same. 
his  commandtnent  comes  to  any  parcel  of  the  land,  and  there 
makes  claim  i;c.  in  the  name  of  his  master,  this  claim  is  good 
enough  for  his  master,  for  that  he  does  all  which  his  master 
should  or  ought  to  do  in  such  case  b;c.  Also  if  the  master  says 
to  his  servant,  that  he  dares  not  approach  the  land  nor  to  any 
parcel  thereof  to  make  his  claim  t^c,  and  that  he  dare  not  go 
nearer  than  a  place  called  Dale,  and  commands  his  servant 
to  go  to  the  same  place  of  Dale,  and  there  make  a  claim  far 
him  &;c.,  if  the  servant  do  this  kc,  that  also  seems  to  be  a 
good  claim  for  his  master,  the  same  (U  if  his  master  were  there  [258  a] 
in  his  proper  person,  for  that  the  servant  did  all  which  his 
master  durst  and  ought  to  do  by  the  law  in  such  a  case  8fc. 

By  commandment,']  If  an  infant  or  any  man  of  full  age  have  Entry  to  avoid 
any  right  of  entry  into  any  lands,  any  stranger  in  the  name  and  to  ^J^b^attor- 
the  use  of  the  infant  or  man  of  full  age  may  enter  into  the  lands,  ^^y  ^  *^'*^» 

.        ,  .  on  an  attent 

and  this  regularly  shall  vest  the  lands  in  them  without  any  com-  wbae^uemt  or 
mandment  precedent,  or  agreement  subsequent  But  if  a  disseisor  ^^^ 
levy  a  fine  with  proclamation  according  to  the  statute,  a  stranger 
without  a  commandment  precedent,  or  an  agreement  subsequent 
within  the  five  years,  cannot  enter  in  the  nam^  of  the  disseisee 
to  avoid  the  fine.  And  that  resolution  was  grounded  upon  the 
construction  of  the  statute  of  4  H.  7.  c.  24.  But  an  assent  subse- 
quent within  the  five  years  would  be  sufficient.  Omnis  emm  rati- 
habitio  retrotrahitur  et  mandato  aquiparatur,  as  hath  been  said. 

F  F  4 


Co.LitL  258a.  2586.  259a. 


CONTINUAL   CLAIM.  X«<#.  #.484—487. 


Section  434. 


Same. 


Also^  if  a  man  be  languishing  or  decrepid  he  may  enter  or 
claim  by  his  servant. 


SeiUn  byattor-       If  a  man  make  a  letter  of  attorney  to  deliver  seisin  to  I-  S.  upon 
'^*  condition,  and  the  attorney  delivers  it  absolute,  this  is  void :  and 

[2586]       some  hold  that  if  the  warrant  be  absolute  and  the  seisin  upon  a 
condition,  the  livery  is  void. 


Section  435. 


Same. 


But  if  the  master  be  in  good  health,  and  the  servant  in  going 
learns  that  injury  is  intended,  and  therefore  comes  as  near 
the  land  as  he  dare  and  makes  claim  for  his  tnaster,  it  is 
doubtful  whether  such  claim  will  avail. 


[259  a] 


Section  436. 


Entry  not  tolled  Also,  some  have  said,  that  where  a  man  is  in  prison  and  is  dis- 
duriMidme  seised,  and  the  disseisor  dies  seised  during  the  time  thai  the  dis- 
disseisee  is        seisor  is  in  vrison,  whereby  the  tenements  descend  to  the  heir  of 

under  duress.  s-  ^  if  j 

the  disseisor,  that  this  shall  not  hurt  the  disseisee  who  is  in 
prison,  but  that  he  may  well  enter  notwithstanding  such  a 
descent,  because  he  could  not  make  continual  claim  when  he 
was  in  prison. 


Section  437. 


If  disseisin  bo 
during  im- 
prisonment. 


But  the  opinion  of  all  the  justices,  p.  11.  H.  7.  was,  that  if 
the  disseisin  be  before  the  imprisonment,  although  the  dying 
seised  be  during  the  wprisonment,  his  entry  is  taken  away. 
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Section  438,  [2696] 

For  ^a  recovery  be  by  default  against  a  person  in  prison,  he  Same. 
may  avoid  the  judgment  by  a  writ  of  error,  h,  multd  fortiori, 
shall  a   descent  had  when  he  is  in  prison  not  hurt  him  Sic, 
especially  seeing  he  could  not  go  out  of  prison  to  make  con-- 
tinual  claim. 


Section  439. 

In  ilie  same  manner,  if  a  man  be  out  of  the  realm  in  the  king's  Ambauadois 
service,  a  descent  cast  shall  not  hurt  him,  for  he  could  not  make  d^nTcJt? 
continual  claim,  and  therefore  when  he  comes  into  England  he 
may  enter  upon  the  heir  of  the  disseisor. 

Out  of  the  realm']  (id  est)  extra  regnum,  out  of  the  power  of  the  Out  of  the 
king  of  England  ;  for  if  a  man  be  upon  the  sea  of  England^  he  is  '^  ""' " 
within  the  kingdom  or  realm  of  England  and  within  the  ligeance 
of  the  king  of  England.     And  yet  altum  mare  is  out  of  the  jurisdic- 
tion of  the  common  law,  and  within  the  jurisdiction  of  the  lord  ad-      [2606] 
miral,  whose  jurisdiction  is  very  ancient^  and  long  before  the  reign 
of  Edward  the  Third,  as  some  have  supposed,  as  may  appear  by 
the  laws  of  Oleron,  (so  called,  for  that  they  were  made  by  king 
Richard  the  First  when  he  was  there)  that  there  had  been  then 
an  admiral  time  out  of  mind,  and  by  many  other  ancient  records 
in  the  reigns  of  Henry  the  Third,  Edward  the  First,  and  Edward 
the  Second,  is  most  manifest. 


Section  440. 
Also,  some  have  said,  that  if  a  man  be  out  of  the  realm,  though  Penom  outof 

'  '  ^  ,  the  realm  not . 

he  be  not  in  the  king's  service,  a  descent  cast  during  his  absence  prejudiced  by 
shall  not  prejudice  his  right  of  entry  on  his  return,  provided 
the  disseisin  be  while  he  is  out  of  the  kingdom,  but  that  other^ 
wise  it  should  be  if  the  disseisin  were  while  he  was  within  the 
realm  either  at  the  time  of  the  disseisin,  or  at  the  time  of  the 
dying  seised  of  the  disseisor. 


Vo.lAtt.  2616.  263a.  263  &. 
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LUt.  $.441. 


Bond  made  out 
of  England  tun» 
sued  for. 

[261  A] 


Note,  An  obligation  made  beyond  the  seas  may  be  sued  here 
in  England  in  what  place  the  plaintiff  will.  As  if  it  bear  date  at 
Bourdeaux  in  France,  it  may  be  alleged  to  be  made  in  a  certain 
place  called  Bourdeaux  in  France,  in  Islington  in  the  county  of 
Middlesex,  and  there  it  shall  be  tried,  for  whether  there  be  such  a 
place  in  Islington  or  no,  is  not  traversable  in  that  case. 


[262a] 


Section  44(. 


Common  law 
entry  to  avoid 
fine  must  be 
within  a  year 
and  day. 


Now  Jive  years 
allowed. 


Non'claim  at 
Citmmon  law 
ran  against 
feme  covert 
and  reversum, 
contra  now, 

[2626] 


ANOTHER  matter  some  allege  is  that  before  the  statute  34  E.  3. 
c.  15.  (by  which  statute  non-claim  is  ousted)  the  law  was  this: 
that  if  a  fine  be  levied  of  certain  lands  or  tenements,  and  any 
stranger  to  the  fine  who  has  right  to  recover  the  same,  makes 
not  his  claim  thereof  within  a  year  and  a  day  next  after  the 
fine  is  levied,  he  shall  be  barred  for  ever.  But  if  he  be  (mt  of 
the  realm,  at  the  time  of  the  fine  levied  ^c,  or  in  prison,  or  not 
of  full  age,  he  is  not  barred,  although  he  make  not  his  clam, 
£rc.  And  that  the  law  is  so  is  said  to  be  proved  by  the  statute 
de  donis  &c.  W.  2. 

But  now,  since  Littleton  wrote,  by  the  statute  of  4  H.  7.  five 
years  (after  proclamation  made  upon  the  fine)  are  given  to  him  who 
has  right  to  make  a  claim,  or  pursue  his  action,  where  the  common 
law  gave  him  but  a  year  and  a  day.  But  this  statute  of  4  H.  7. 
extends  only  to  fines,  and  not  to  non-claim  upon  a  judgment  in 
a  writ  of  right,  and  therefore  the  said  statute  of  34  E.  3.  here  cited 
by  Littleton,  which  ousts  non-claim  only  to  fines  levied,  extends 
not  to  a  judgment  in  a  writ  of  right  at  this  day,  and  therefore  the 
common  law  in  that  case  remains  to  this  day,  viz.  that  claim  must 
be  made  within  a  year  and  a  day  after  judgment.  Also  if  a  fine  be 
levied  without  proclamations,  or  without  so  many  as  the  law  re- 
quires, then  the  statute  of  non-claim  extends  to  such  a  fine. 

Stat.  West,  2.]  In  this  statute  is  one  person  omitted  who  is 
added  in  the  statute  de  mode  levandi  fines,  viz.  et  sana  memoria. 
But  a  feme-covert  had  no  privilege  of  non-claim  at  the  common  law, 
as  some  have  said,  because  she  had  a  husband  that  might  make 
claim  for  her.  Also  they  in  reversion  or  remainder  expectant  upon 
any  estate  of  freehold  were  barred  by  the  common  law ;  and  yet 
they  could  make  no  claim,  because,  as  hath  been  said,  it  belonged 
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to  the  particular  tenant^  and  not  to  them,  because  their  entiy  was 
not  lawful ;  which  was  one  of  the  principal  causes  of  making  the 
said  statute  of  34  £.  3.  which  ousted  non-claim.  But  these  cases 
of  coverture,  and  of  them  in  reversion  and  remainder,  are  now  with- 
out question  holpen,  and  just  provision  made  for  the  saving  of  their 
rights  and  titles  by  the  said  statute  of  4  H.  7.  as  by  the  said  act 
appears. 


Section   443.  [2636] 

Also,  if  an  abbot  of  a  monastery  die,  and  during  the  time  of  Enti^  on  cor- 
vacation  a  man  wrongfully  enters  in  certain  parcel  of  land  of  ^Slncy  oHte^ 
the  monastery,  claiming  the  land  to  him  and  his  heirs,  and  of  ^^* 
that  estate  dies  seised,  it  seems  to  some,  that  the  abbot  may 
well  enter  in  this  case,  for  that  the  convent  is  but  a  dead  body 
without  a  head.    And  in  time  of  vacation  a  grant  made  unto 
them  is  void. 

Here,  first,  it  is  to  be  observed,  that  albeit  the  freehold  and  in-  Frtehold,  m 
heritance  is  in  this  case  in  no  person,  but  in  abeyance  or  in  consi-  ^yoMx^ur- 

*  ''  tug  that  tttiM. 

deration  of  law,  yet  an  entry  and  claim  by  one  who  has  no  right 
shall  gain  the  inheritance  by  wrong.     And  so  it  is  in  case  of  a 
bishop,  parson,  vicar,  prebend,  or  any  other  sole  corporation.     And 
in  the  statute  of  Merlebridge  it  is  called  an  intrusion.     Secondly, 
that  seeing  by  the  death  of  the  abbot  (which  is  the  act  of  God)  no 
person  is  able  to  make  continual  claim,  therefore  a  descent  during 
that  time  shall  not  prejudice  the  successor;  for,  as  hath  been  said,* 
impotentia  excusat  legem.     If  an  usurpation  be  had  to  a  church  in  Advcwton, 
time  of  vacation,  this  shall  not  prejudice  the  successor  to  put  him  ingvMmuy, 
out  of  possession,  but  at  the  next  avoidance  he  may  present. 

For  the  convent  is  but  a  dead  body  ^c]    This  is  ratio  una,  but  not  Chapter  with* 
unica :  for  though  the  rest  of  the  corporation  be  no  mort  persons,  mmakylMtoii 
as  the  chapter  in  case  of  dean  and  chapter,   or  the  commonalty  in  »»«3f«;  «»»»«»«*« 

•^  '^       '  '^  no  claim. 

case  of  mayor  and  commonalty ;  yet  cannot  they  when  there  is  no 
dean  or  mayor  make  claim,  because  they  have  neither  ability  nor 
capacity  to  take  or  to  sue  any  action,  as  our  author  here  says. 

For  in  time  of  vacation  a  grant  made  to  them  is  void  ^c]    And  Ortak§by 
the  reason  is,  because  the  body  politjic  which  is  capable,  is  not  com-  reversUm. 
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[264  a]  plete^  but  wants .  the  head.  But  this  is  to  be  understood  of  an 
immediate  grant ;  for  if^  during  the  yacation  of  the  abbathy  of  Dale, 
lease  for  life,  or  a  gift  in  tail  be  made^  the  remainder  to  the  abbot 
of  Dale  and  his  successors,  this  remainder  is  good,  if  there  be  an 
abbot  made  during  the  particular  estate.  If  there  be  a  mayor  and 
commonalty  of  D.  and  the  mayor  dies,  a  grant  made  to  the  mayor 
and  commonalty  of  D.  is  void  for  the  cause  aforesaid  ;  but  in  that 
case  if  a  lease  for  life  be  made,  the  remainder  to  the  mayor  and  com- 
monalty of  D.  the  remainder  is  good,  if  there  be  a  mayor  elected 
during  the  particular  estate. 


Xt7<.  s.444^445.  releases.  Co.IAtt.  7Ma.Q6ib. 


CHAPTER   VIII.     Section  444. 


OF   RELEASES. 


Releases  are  of  (too  kinds,  viz.  releases  of  rights  which  men  Releases  are  of 
have  in  lands  or  tenements,  and  releases  of  actions  real  or  per-  Jl^^tions?  ° 
sonal.     The  first  sort  are  commonly  in  this  form  or  to   this 
effect :  — 


Section  445.  [2646] 

''  Know  all  men  by  these  presents,  that  I  A.  of  B.  have  remised.  Form  of  nUas$ 
released,  and  from  me  and  my  heirs  quitted  claim :  or  thus,  for  me  ^  "^ 
and  my  heirs  quitted  claim  of  D.  all  the  right,  title,  and  claim 
which  I  have,  or  by  any  means  may  have,  of  and  in  one  messuage 
with  the  appurtenances  in  F.  8cc."  And  it  is  to  be  understood,  that 
these  taords  "  remise"  and  *'  quit-claim/'  are  of  the  same  effect  as 
the  word  "  release." 

Here  Littleton  adduces  precedents  of  releases :  and  precedents  preeedentt, 
both  teach  and  illustrate,  and  therefore  our  student  will  do  well  to  ****'"  *"'***• 
collect  a  store  of  precedents  of  all  kinds. 

Remise,  release,  and  quit-claim.']    Here  Littleton  shews  that  there   what  wn-dsne- 
are  three  proper  words  of  release,  though  they  are  much  of  the  J^p'  ^  ^^' 
same  effect :  there  are  also  the  words  "  renounce"  and  "  acquit," 
and  there  are  many  other  means  of  release ;  as  if  the  lessor  grants 
to  the  lessee  for  life  that  he  shall  be  discharged  of  his  rent,  this  is  a 
good  release.     Vide  Sect.  532. 

And  it  is  to  be  understood,  that  there  are  releases  in  deed  and  Reieam,  er- ' 
releases  at  law ;  the  former  being  express,  must  of  necessity  be  by  J/2ddi^,v*' 
deed.    The  latter  are  sometimes  by  deed,  and  sometimes  without  r^»A^* 
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litt  <.446. 


Obligee  made 
executor,  a 
release. 


deed.  As  if  the  lord  disseise  the  tenant,  and  makes  a  feoffment  in 
fee  by  deed  or  without  deed,  this  is  a  release  of  the  seigniory.  And 
80  it  is  if  the  disseisee  disseise  the  heir  of  the  disseisor,  and  makes 
a  feoffment  in  fee  by  deed  or  without  deed,  that  is  a  release  in  law 
of  the  right.  And  the  same  law  is  of  a  right  of  [or  chose  in]  action, 
as  if  the  obligor  makes  the  obligee  his  executor,  this  is  a  release  in 
law  of  the  action,  but  the  duty  remains,  for  which  the  executor 
may  retain  goods  of  the  testator  to  the  amount  of  his  debt.  So  if 
the  feme  obligee  takes  the  obhgor  to  husband,  this  is  a  release  in 
law.  So  if  there  be  two  feme  obligees,  and  one  takes  the  debtor  to 
husband  [this  is  a  release  of  the  whole  obligation.]  If  an  infant  of 
Infantas reUa$e.  ^jj^  ^ge  of  Seventeen  years  release  a  debt,  this  is  void;  but  if  an 
infant  make  the  debtor  his  executor,  this  is  a  good  release  in  law  of 
Feme  executrix  [his  right  of]  action  [on  the  bond.]  But  if  a  feme  executrix  takes 
Mtor.  the  debtor  to  husband,  this  is  no  release  in  law,  for  that  would  be  a 

wrong  to  the  dead  and  work  a  devastavit,  which  an  act  in  law  never 
shall  do. 


So  tffeme  ob 
ligee  marry 
obligor. 


Release  in  deed 
must  be  in  fee, 
it  cannot  be  for 
life. 


[266  a] 


But  it  is  to  be  observed,  that  there  is  a  diversity  between  a  re- 
lease in  deed  and  a  release  in  law  ;  for  if  the  heir  of  the  disseisor 
makes  a  lease  for  life,  and  the  disseisee  release  his  right  to  the 
lessee  for  his  [own]  life  [only]  the  heir's  right  is  gone  for  ever.  But 
if  the  disseisee  should  disseise  the  heir  of  the  disseisor  and  then 
make  a  lease  for  life,  this  is  only  a  release  in  law,  and  in  that  case 
the  right  is  released  during  the  life  of  the  lessee  only,  for  a  release 
in  law  shall  be  expounded  more  favourably,  according  to  the  intent 
and  meaning  of  the  parties,  than  a  release  in  deed,  which  being  an 
act  of  the  party  shall  be  taken  most  strongly  against  himself;  and 
so  it  is  in  the  case  aforesaid,  where  the  debtor  is  made  executor. 


"  Hight''  in-         All  the  right. '^    This  word  includes  not  only  a  right  for  which  a 
S  **"''"*''    writ  of  right  will  lie,  but  also  any  title  or  claim  which  arises  by 

force  of  a  condition,  by  a  forfeiture  in  mortmain,  or  the  like,  and 
for  which  no  action  is  given  at  law  but  only  an  entry. 


Section  446. 


The  words  Also,  these  words  which  are  commonly  put  into  releases  scilicet 
have^are'uae-  '*  ^'^  ^*^  right  which  he  shall  hereafter  have"  are  simply  void  tn 
lets,  as  no  one     f^^  ,  yj,,.  fiQ  right  passes  by  the  release,  but  the  right  only  whici 
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the  releasor  has  at  the  time  of  the  release  niade.     As  if  there  be  can  release  a 
father  and  son,  and  the  father  be  disseised,  and  the  son  (living  his  Hmhoi  auhe* 
father)  releases  by  deed  all  the  right  which  he  has  or  may  have  in  ^™®- 

the  same  tenements  to  the  disseisor  without  clause  or  warranty  i^c. 

and  after  the  father  dies  ^c.  the  son  may  lawfully  enter  upon  the 
possession  of  the  disseisor,  for  that  he  had  no  right  in  the  land  in 

his  father's  life,  [and  could  therefore  pass  none  to  the  disseisor"}. 

Note,  a  man  may  have  a  present  right,  though  it  cannot  take  ReUatahyheir 
effect  in  possession,  but  in  futuro,  [that  is,  he  may  have  a  present  ^STwarnr^y, 
right  to  a  future  estate  or  interest].    As  in  the  case  of  a  reversion  ^^' 
or  remainder  that  confers  a  vested  right  which  the  owner  may 
presently  release.     But  in  the  case  put  by  Littleton  where  the  son 
releases  in  the  lifetime  of  his  father,  the  release  is  void,  because  he 
has  no  right  at  all  at  the  time  when  the  release  is  made,  [he  being 
then  only  heir  apparent]  and  all  the  right  being  in  his  father ;  con- 
sequently after  the  decease  of  his  father,  it  shall  be  lawful  for  the 
son  to  enter  on  the  land  against  his  own  release.    But  if  a  husband  Bshase  of  dower 

.  .  to  revenioner 

seised  in  fee  in  his  own  right  makes  a  lease  for  life  and  dies,  a  good. 
release  made  by  his  wife  of  her  dower  to  him  in  reversion  is  good, 
albeit  she  has  no  cause  of  action  against  him  in  prasenti.     And  in 
the  case  put  by  Littleton  of  a  release  by  an  heir  apparent,  if  a 
clause  of  warranty  had  been  annexed  to  such  release,  then  the  son 
should  have  been  barred.     For  albeit  the  release  itself  cannot  bar 
the  right  for  the  cause  aforesaid,  yet  the  warranty  may  rebut,  and 
bar  the  releasor  and  his  heirs  notwithstanding  the  right  released 
was  not  in  him  at  the  time :  and  the  reason  (which  in  all  cases 
should  be  sought  out)  is  to  prevent  a  circuity  of  action,  which  is 
not  favoured  in  law ;  [for  if  the  releasor  should  enter  upon  or  re- 
cover against  the  ter-tenant  or  releasee,  he  could  recover  again  by 
force  of  the  wantrnty  the  same  or  other  lands  of  equal  value  from 
the  warrantor] ;  yet  is  there  a  diversity  between  a  warranty  and  a  luieate,  feoff- 
feoffment ;  for  if  there  be  grandfather,  father,  and  son,  and  the  ^^/'  dStfin^*^" 
father  disseises  the  grandfather,  and  makes  a  feoffment  in  fee,  and  ^'^i^^. 
then  the  grandfather  dies,  the  father  against  his  own  feoffment      ^ 
shall  not  enter;  but  if  he  die,  his  son  may  enter.     And  so  note  a 
diversity  between  a  release,  a  feoffment,  and  a  warranty ;  a  release 
in  the  above  case  is  void  ;  a  feoffment  is  good  against  the  feoffor, 
but  not  against  his  heir ;  a  warranty  is  good  both  against  himself 
and  his  heirs. 
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So  if  feme  06- 
ligee  marry 
obligor. 

Infant's  release. 


Feme  executrix 

marrying 

dAtor, 


deed.  As  if  the  lord  disseise  the  tenant,  and  makes  a  feoffment  in 
fee  by  deed  or  without  deed,  this  is  a  release  of  the  seigniory.  And 
so  it  is  if  the  disseisee  disseise  the  heir  of  the  disseisor,  and  makes 
a  feoffment  in  fee  by  deed  or  without  deed,  that  is  a  release  in  law 
of  the  right.  And  the  same  law  is  of  a  right  of  [or  chose  in]  action, 
as  if  the  obligor  makes  the  obligee  his  executor,  this  is  a  release  in 
law  of  the  action,  but  the  duty  remains,  for  which  the  executor 
may  retain  goods  of  the  testator  to  the  amount  of  his  debt  So  if 
the  feme  obligee  takes  the  obUgor  to  husband,  this  is  a  release  in 
law.  So  if  there  be  two  feme  obligees,  and  one  takes  the  debtor  to 
husband  [this  is  a  release  of  the  whole  obligation.]  If  an  infant  of 
the  age  of  seventeen  years  release  a  debt,  this  is  void ;  but  if  an 
infant  make  the  debtor  his  executor,  this  is  a  good  release  in  law  of 
[his  right  of]  action  [on  the  bond.]  But  if  a  feme  executrix  takes 
the  debtor  to  husband,  this  is  no  release  in  law,  for  that  would  be  a 
wrong  to  the  dead  and  work  a  devastavit y  which  an  act  in  law  never 
shall  do. 


Release  in  deed 
must  be  in  fee, 
it  canned  beftvr 
life. 


[266  fl] 


But  it  is  to  be  observed,  that  there  is  a  diversity  between  a  re- 
lease in  deed  and  a  release  in  law  ;  for  if  the  heir  of  the  disseisor 
makes  a  lease  for  life,  and  the  disseisee  release  his  right  to  the 
lessee  for  his  [own]  life  [only]  the  heir's  right  is  gone  for  ever.  But 
if  the  disseisee  should  disseise  the  heir  of  the  disseisor  and  then 
make  a  lease  for  life,  this  is  only  a  release  in  law,  and  in  that  case 
the  right  is  released  during  the  life  of  the  lessee  only,  for  a  release 
in  law  shall  be  expounded  more  favoumbly,  according  to  the  intent 
and  meaning  of  the  parties,  than  a  release  in  deed,  which  being  an 
act  of  the  party  shall  be  taken  most  strongly  against  himself;  and 
so  it  is  in  the  case  aforesaid,  where  the  debtor  is  made  executor. 


"  UighV*  in-         AH  the  right.']     This  word  includes  not  only  a  right  for  which  a 
e£/*^^         writ  of  right  will  lie,  but  also  any  title  or  claim  which  arises  by 

force  of  a  condition,  by  a  forfeiture  in  mortmain,  or  the  like,  and 
for  which  no  action  is  given  at  law  but  only  an  entry. 


Section   446. 


The  words 
"  hereafter 
have  "  are  use- 
less, as  no  one 


Also,  these  words  which  are  commonly  put  into  releases  scilicet 
'*  all  the  right  which  he  shall  hereafter  have"'  are  simply  void  in 
law  ;  for  no  right  passes  by  the  release,  but  the  right  only  which 
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the  releasor  has  at  the  time  of  tlie  release  made.    As  if  there  be  can  release  a 
father  and  son,  and  the  father  be  disseised,  and  the  son  (living  his  hunot  at  the^ 
father  J  releases  by  deed  all  the  right  which  he  has  or  may  have  in  ^™®* 

the  same  tenements  to  the  disseisor  without  clause  or  warranty  i^c. 

and  after  the  father  dies  i^c.  the  son  may  lawfully  enter  upon  the 
possession  of  the  disseisor,  for  that  he  had  no  right  in  the  land  in 

his  father's  life,  [and  could  therefore  pass  none  to  the  disseisor"}. 

Note,  a  man  may  have  a  present  righi,  though  it  cannot  take  ReUate  by  heh 
effect  in  possession,  but  in  futuro,  [that  is,  he  may  have  a  present  ^^warnnty, 
right  to  a  future  estate  or  interest].    As  in  the  case  of  a  reversion  *^' 
or  remainder  that  confers  a  vested  right  which  the  owner  may 
presently  release.     But  in  the  case  put  by  Littleton  where  the  son 
releases  in  the  lifetime  of  his  father,  the  release  is  void,  because  he 
has  no  right  at  all  at  the  time  when  the  release  is  made,  [he  being 
then  only  heir  apparent]  and  all  the  right  being  in  his  father ;  con- 
sequently after  the  decease  of  his  father,  it  shall  be  lawful  for  the 
son  to  enter  on  the  land  a^inst  his  own  release.    But  if  a  husband  BsUauofdown 
seised  in  fee  in  his  own  right  makes  a  lease  for  life  and  dies,  a  good. 
release  made  by  his  wife  of  her  dower  to  him  in  reversion  is  good, 
albeit  she  has  no  cause  of  action  against  him  in  pnesenti.     And  in 
the  case  put  by  Littleton  of  a  release  by  an  heir  apparent,  if  a 
clause  of  warranty  had  been  annexed  to  such  release,  then  the  son 
should  have  been  barred.     For  albeit  the  release  itself  cannot  bar 
the  right  for  the  cause  aforesaid,  yet  the  wan*anty  may  rebut,  and 
bar  the  releasor  and  his  heirs  notwithstanding  the  right  released 
was  not  in  him  at  the  time :  and  the  reason  (which  in  all  cases 
should  be  sought  out)  is  to  prevent  a  circuity  of  action,  which  is 
not  favoured  in  law ;  [for  if  the  releasor  should  enter  upon  or  re- 
cover against  the  ter-tenant  or  releasee,  he  could  recover  again  by 
force  of  the  warranty  the  same  or  other  lands  of  equal  value  from 
the  warrantor] ;  yet  is  there  a  diversity  between  a  warranty  and  a  ReUate,  feoff- 
feoffment ;  for  if  there  be  grandfather,  father,  and  son,  and  the  ^^y  ^^^' 
father  disseises  the  grandfather,  and  makes  a  feoflment  in  fee,  and  ^"t^Q^ij; .., 
then  the  grandfather  dies,  the  father  against  his  own  feoffment 
shall  not  enter ;  but  if  he  die,  his  son  may  enter.     And  so  note  a 
diversity  between  a  release,  a  feoffment,  and  a  warranty ;  a  release 
in  the  above  case  is  void  ;  a  feoffment  is  good  against  the  feoffor, 
but  not  against  his  heir ;  a  warranty  is  good  both  against  himself 
and  his  heirs. 
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.S.447. 


BartauiharU^  And  here  are  three  diversities  worthy  of  obser^'ation,  viz.  1st 
io*M)Mil^  Between  a  power  or  an  authority,  and  a  right.  2dly.  Between 
he  reieated ;       powers  and  authorities  themselves.    3dly.  Between  a  right  and  a 

possilnlity.  As  to  the  first,  if  a  man  by  his  last  will  devises  that 
his  executors  shall  sell  his  land,  and  dies,  if  the  executors  release 
all  their  right  and  title  in  the  land  to  the  heir,  this  is  void,  for  that 
they  have  neither  right  nor  title  in  the  land,  but  only  a  bare  autho- 
rity, which  is  not  within  Littleton's  case  of  a  release  of  right.  And 
so  it  is  if  cestui  que  use  had  devised  tliat  his  feoffees  should  have 
sold  the  land.  Albeit  they  had  made  a  feoffment  over,  yet  might 
they  sell  the  use,  for  their  authority  in  that  case  is  not  given  away 
by  the  livery. 


othermse  cf 
power  rfrevo^ 
cation. 


As  to  the  second,  there  is  a  diversity  between  such  powers  or 
authorities  as  are  only  to  the  use  of  a  stranger  and  nuttingftr  iht 
benefit  of  him  who  makes  the  release  (as  in  the  case  be&»re),  and  a 
power  or  authority  which  respects  the  benefit  of  the  releasor,  muk 
as  the  usual  powers  of  revocation,  in  that  case  when  the  feofifbr  has 
power  to  alter,  change,  determine,  or  revoke  the  uses  (which  he  nay 
do  for  his  own  benefit)  then  may  he  release;  and  if  the  estates 
before  were  defeasible,  he  may  by  his  release  make  them  absolute 
and  seclude  himself  from  any  alteration  or  revocation,  as  it  hadi 
been  resolved ;  Albain's  case,  1  Co.  107. 


No  releate  of  a 
possibility  or 
contingency* 


As  to  the  third,  before  judgment  the  plaintiff  in  an  action  of  debt 
releases  to  the  bail  in  the  king's  bench  all  demands;  and  after 
judgment  is  given,  this  shall  not  bar  the  plaintiff  to  have  execution 
against  the  bail,  because  at  the  time  of  the  release  he  has  but  a 
mere  possibility,  and  neither  jus  in  re  nor  jus  ad  rem,  but  the  duty 
is  to  commence  after  a  contingency  and  therefore  could  not  be  re- 
leased presently.  So  if  the  conusee  of  a  statute  &,c.  release  to  the 
conusor  all  his  right  in  the  land,  yet  may  he  afterwards  sue  execu- 
tion ;  for  he  has  no  right  in  the  land  till  execution,  but  only  a  pos- 
sibility ;  and  so  have  I  known  it  adjudged. 


Section  447. 


Releasee  must-  ALSO,  in  releases  of  all  right  to  land,  it  behoves  the  releasee  to 
hold-  "     ^^^^  ^^  estate  of  freehold  in  the  land,  eithe?'  in  deed,  or  in  law,  at 
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the  time  of  the  release  made ;  if  he  has  such  freehold,  then  the 
release  is  good. 

All  right.]  This  must  be  intended  of  a  bare  right,  and  not  of  a  re-  if  the  Hght  re- 
lease  of  right  whereby  any  estate  passes,  as  in  the  case  of  a  release  hoid,otherwue' 
from  the  lessor  to  his  lessee  for  years,  as  shall  be  said  hereafter.  Also  "^'* 
it  must  be  intended  of  a  release  of  a  right  of  freehold  at  the  least, 
and  not  to  a  right  for  any  term  of  y&irs  or  chattel  real ;  as  if  lessee 
for  years  be  ousted  and  he  in  the  reversion  [thereby]  disseised,  and 
the  -disseisor  makes  a  lease  for  years  [to  a  stranger],  and  the  first 
lessee  makes  a  release  [to  such  stranger,  that  release  is  good].  And 
in  some  cases  it  is  observable  that  a  release  of  a  right  made  to  one 
who  has  neither  freehold  in  deed  nor  freehold  in  law,  is  good  and 
available  in  law,  as  where  the  demandant  releases  to  the  vouchee, 
this  is  good  though  the  vouchee  has  nothing  in  the  land  :  but  the 
. .  leason  is,  that  when  the  vouchee  enters  into  warranty,  he  becomes 
tenant  to  the  demandant,  and  may  render  the  land  to  him  in 
lespect  of  the  privity,;  but  a  stranger  cannot  release  to  the  vouchee, 
;|p^U8e,  ui  rei  MPJi^e,  he  is  not  tenant  of  the  land. 

-^  If  a  disseisaor  aftai  a  lease  for  life,  the  disseisee  may  release  to  ^;<m<*^  »><>y 


>l.    f 


f.44^,'  *.-^A  11/*  release  to  tenant 

'vie  tenant  for  hfe^pbr  to  suca.a  release  of  a  bare  right  there  needs  for  ufe,  but  not 
no  privity,  as  shall  be  said  hereafter.     But  if  the -disseisor  makes  ^^ 
a  lease  for  years,  the  disseisee  cannot  release  to ; the  tenant  for      [266 «] 
years,  because  he  has  no  estate  of  freehold.    And  yet  in  some  cases 
a  freehold  right  may  become  mirged  and  drowned  in  a  chattel ;  as 
iif  a  fSme  who  has  a  right  to  dower  releases  to  the  guardian  in  chi- 
.  J|ndfy»  then  her  right  to  a  frefehold  shall  drown  in  the  chattel, 
i^  lieeause  the  writ  of  dower  lies  against  the  guardian  and  the  heir 
may  take  advantage  of  such  a  release. 

And  it  is  to  be  observed,  that  by  an  ancient  maxim  of  the  com-  Right  of  entry 

1  •i^i'A  !_•.•  At  ^1    or  action  cannot 

law,  a  nght  of  entry,  or  a  chose  m  action,  cannot  be  granted  bereUa$ed  to  a 


or  transferred  to  a  stranger,  and  thereby  is  avoided  great  oppres-  *f^*^"g^^' 
sion,  injury,  and  injustice  [i.  e.  in  the  prevention  of  maintenance 
and  dealing  in4ight8  and  titles].   And  therefore  well  says  Littleton, 
that  he  to  whom  a  release  of  a  right  is  made  must  have  a  freehold. 


rt* 


For  the  betteriimderstanding  [the  mo<lc  of  conveying  or]  trans-  Righnoffnro- 

femng  naked  rights  to  lands  or  tenements  [trom  one  person  to  mwmdistin" 

anoUier]  either  by  release,  feoffment,    or  otherwise,   it  is  to  be  ^** 

G   G 
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known,  that  there  is  jus  proprietatis,  a  right  of  ownership,  jus  pas- 
sessiotiiSf  a  right  of  seisin  or  possession,  and  jus  proprietatis  et  pos- 
sessionis,  a  right  both  of  property  and  possession  ;  and  this  last 
is  anciently  called  jws  duplicaium,  or  droit  droit.  For  example,  if  a 
man  be  disseised  of  an  acre  of  land,  the  disseisee  has  jus  proprie- 
tatisy  and  the  disseisor  has  jus  possessionis  [that  is,  as  against 
strangers,  but  not  as  it  should  seem  against  the  disseisee,  as 
against  him  the  disseisor  cannot  well  be  said  to  have  a  right,  but 
only  a  bare  naked  possession];  if  the  disseisee  releases  to  the 
disseisor,  then  the  disseisor  shall  have  Jii5  proprietatis  et  possessionis 
[and  his  title  will  be  complete.] 

Inwhatcate*  And  regularly  it  holds  true,  that  when  a  naked  right  to  land  is 
take  advantah  released  to  oue  who  hdiS  jus  possessionis,  and  another  by  a  mean  title 
disuuHr!**^       recovers  the  land  from  him,  the  right  of  possession  shall  draw  the 

naked  right  with  it,  and  shall  not  leave  a  right  in  him  to  whom  the 
or      ee      release  is  made.     For  example,  if  the  heir  of  the  disseisor  being 

in  by  descent,  A.  disseises  him  B.,  and  then  [the  original]  disseisee  D. 


'^      releases  to  A.,  now  if  the  heir  of  the  disseisor  B.  enters  into  the  land, 

€€        or  '  ' 

and  regains  the  possession,  he  shall  have  the  benefit  of  the  release 
Jime  recovering  of  right  made  by  his  disseisee  to  A.  But  if  donee  in  tail  discontinues 
lake  advantage  ^^  ^^^f  whercby  the  reversion  of  the  donor  is  turned  into  a  naked 
^nJinu* '•*'''*'  ^^S^^f  ^"^  ^^^  donor  afterwards  releases  to  the  discontinuee,  [and 

the  tenant  in  tail]  dies,  and  thereupon  the  issue  in  tail  recover  the 
land  against  the  discontinuee,  [this  recovery  shall  nevertheless] 
leave  the  reversion  in  the  discontinuee  [and  shall  not  carry  with  it 
the  benefit  of  the  release  to  the  issue] ;  for  the  issue  in  tail  can 
recover  [nothing]  but  the  estate  tail  only,  which  by  consequence 
must  leave  the  reversion  in  the  discontinuee,  for  the  donor  cannot 
nor  can  disseisee  have  it  [again]  against  his  [own]  release.     Another  diversity  is  ob- 
servable when  the  naked  right  is  obtained  before  the  acquisition  of 
the  defeasible  estate,  for  there  the  recontinuance  of  the  defeasible 
estate  shall  not  draw  with  it  the  preceding  right.     As  if  [in  the 
first  mentioned  case]  the  disseisee  disseise  the  heir  of  the  disseisor, 
albeit  the  heir  recover  the  land  against  the  disseisee,  yet  shall  he 
leave  the  preceding  right  in  the  disseisee.     So  if  a  woman  who 
has  a  right  of  dower  disseise  the  heir,  and  he  recovers  the  land 
against  her,  yet  shall  [that  recovery]  leave  the  right  of  dower  in 
her.    Another  diversity  is  to  be  noted,  where  the  mere  right  is  sub- 
sequent, and  is  transferred  by  act  in  law ;  there,  albeit  the  posses- 
sion be  recontinued,  yet  that  shall  not  draw  with  it  the  naked  right. 
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but  shall  leave  it  in  him  who  had  it  before  ;  as  if  the  heir  of  the    or  ee 

Q x> 

disseisor  (B)  be  disseised  [by  A.],  and  the  disseisor  (A.)  infeoffs     j  | 

the  heir  apparent  (E)  of  the  [original]  disseisee  (D),  he  being  of  ^  ^^  ^ 
full  age,  and  afterwards  the  disseisee  (D)  dies,  whereupon  the 
naked  right  descends  to  his  heir  (E),  and  the  heir  of  the  disseisor 
(B)  recovers  the  land  against  him,  yet  this  recovery  leaves  the  naked 
right  in  the  heir  of  the  disseisee  (E).  So  if  the  discontinuce  of 
tenant  in  tail  infeoffs  the  issue  in  tail  of  full  age,  and  tenant  in  tail 
dies,  and  then  the  discontinuee  recover  the  land  against  him,  yet 
he  leaves  the  naked  right  in  the  issue.  But  if  the  heir  of  the  dis- 
seisor(B)  be  disseised,  and  the  disseisee  (D)  releases  to  the  dis- 
seisor (A)  upon  condition,  if  the  condition  be  broken,  il  shall 
revest  the  naked  right  [in  D]. 


Section  448. 


[266  i] 


Frbehold  in  law  is  this: — if  a  man  disseises  anotlier,  and  dies  Seisiain  law 
seised^  whereby  the  tenements  descend  to  his  son,  albeit  his  son  does  ^ 
not  enter  yet  he  has  a  freehold  in  law  by  force  of  the  descent  cast 
upon  him  ;  and  therefore  a  release  made  to  him  so  being  seised  of  a 
freehold  in  law  [before  entry']  is  good  enough ;  and  if  he  takes  a 
wife,  being  so  seised  in  law,  although  he  never  enter  in  deed,  and 
dies,  yet  shall  his  wife  be  endowed. 

Here  Littleton  describes  what  a  freehold  in  law  is,  for  he  had 
before  spoken  in  many  placeS  of  a  freehold  in  deed.  And  freehold 
in  deed  Bracton  calls  a  natural  seisin,  and  freehold  in  law  a  civil 
seisin. 

If  a  man  levy  a  fine  to  another  ^wr  conusance  de  droit  came  ceo  que  By  fine. 
il  ad  de  son  done,  or  a  fine  sur  conusance  de  droit  tantiim ;  these  are 
feoffments  of  record,  and  the  conusee  has  a  freehold  in  law  in  him 
before  he  enters. 

Upon  an  exchange,  the  parties  have  neither  freehold  in  deed  nor  Taxhangetit 
freehold  in  law- before  they  enter  ;  so  upon  a  partition  the  freehold  ^  *  ***' 
is  not  removed  until  an  entry. 

If  tenant  for  life  surrender  to  him  in  reversion  who  accepts  the  Surrender, 
same,  then  has  the  reversioner  a  freehold  in  law  before  entry.     So 
upon  a  livery  within  view,  no  freehold  is  vested  before  actual  entry. 

G  G   2 
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Bargain  and         If  a  man  bargain  and  sell  land  by  deed  indented  and  enrolled, 
*"  '      ****       the  freehold  in  law  passes  presently,  [i.  e.  before  enrolment,  and 

now  since  the  Statute  of  Uses,  the  freehold  in  deed  also  passes 
immediately  on  the  execution  of  the  deed,  provided  it  be  duly  en- 
rolled within  six  months.]  And  so  when  uses  ai*e  raised  by  a  cove- 
nant [to  stand  seised]  upon  good  consideration  [a  freehold  in  law 
passes  presently ;  and  now  since  the  Statute  of  Uses  a  freehold  in 
deed  also  passes  immediately  on  the  execution  of  the  instrument] 


Section  449. 

Releasee  muii  ALSO,  a  release  of  right  is  good,  albeit  the  releasee  has  neither  the 
5*id*'h  tT"  f'fi'^^hold  in  deed  or  in  law  [in  possession  if  he  has  an  estate  of  free- 
hold  in  rever-  hold  or  inheritance  in  reversion."]  As  if  the  disseisor  lets  the  land 
der  enough.       which  he  has  by  disseisin  to  another  for  term  of  his  life,  saving  the 

reversion  to  him,  if  the  disseisee  or  his  heir  release  to  the  disseisor 
[267  a]       ^11  his  right  kc.  this  release  is  good,  because  he  to  whom  the  rekase 

is  made  had  in  law  a  reversion  at  the  time  of  the  release  made. 


Section  450. 

lUkau  to  one     In  the  same  manner  it  is,  where  a  lease  is  made  to  a  man  for  term 
^^JJ^  to  auT   ^f  'l/^»  '^''*  remainder  to  another  for  term  of  anotlier  man^s  life, 

with  remainder  to  a  third  person  in  tail,  with  remainder  to  a 
fourth  in  fee,  if  a  stranger  who  has  right  to  the  land  releases  all 
his  right  to  any  of  the  persons  in  remainder,  such  release  is  good, 
because  each  of  them  has  a  remainder  in  deed  vested  in  him. 


Section  451. 

Release  to  one    BuT  if  tenant  for  life  be  disseised,  [which  disseisin  being  neces- 
onlTvotd?^  ^    ^^^ily  in  fi^  operates  to  divest  and  turn  to  a  right  all  the  re- 

mainders']  and  afterwards  he  who  has  any  prior  right  to  the  lands, 
{the  2^ossession  being  in  the  disseisor)  releases  to  one  of  (he  remain- 
der men,  this  release  is  void,  because  he  to  whom  it  is  made  has  not 
a  remainder  in  deed  at  the  time  of  the  release  made  but  only  a  right 
to  a  remainder. 
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Section  452.  [267*] 

And  note,  thai  every  release  made  to  the  person  who  has  a  rever-  ReJ«» ^ re- 

,  veTMonerenurw 

51011  or  remainder  in  deed,  enures  to  the  benefit  of  the  tenant  of  the  to  particular 
freehold,  if  he  lias  the  release  in  hand  to  plead. 


Section  453. 

I'H  the  same  manner  if  a  release  he  made  to  the  tenant  for  life^  or  Et  e  conveno. 
to  the  tenant  in  tail,  this  shall  enure  to  the  benefit  of  those  in  re- 
version or  remainder,  as  well  as  to  the  tenant  of  the  freehold,  and 
they  shaU  have  as  great  advantage  of  this  [as  the  particular  te- 
nanf]  if  they  can  shew  it. 

If  two  tenants  in  common  of  land  grant  a  rent  charge  of  forty  ReUase  of  rent 

°  °  ^     to  one  tenant  in 

shillings  out  of  the  same  to  one  in  fee,  and  the  grantee  releases  to  eonunon  extin- 
one  of  them  [all  his  right,  claim  and  demand  8cc.]  this  shall  extin-  ^ietv/Mme 
guish  but  twenty  shillings  of  the  rent,  for  that  the  grant  in  judg-  to  tenant  jor 
ment  of  law  was  originally  several.     So  it  is  if  two  men  be  seised  der-man  extin- 
of  several  acres,  and  they  grant  a  rent  ut  supra.     But  there  is  a  uLie. 
diversity  between  several  estates  in  several  lands,  and  several  es- 
tates in  one  land  ;  for  if  tenant  for  life  and  reversioner  join  in  a 
grant  of  a  rent  out  of  the  lands,  then  if  the  grantee  releases  either 
to  him  in  reversion,  or  to  the  tenant  for  life,  the  whole  rent  is  ex- 
tinguished, for  it  is  but  one  rent,  issuing  out  of  both  estates,  and 
so  note  the  diversity. 

If  the  tenant  has  the  release  in  hand  to  plead."]     For  albeit  he  in  ^*'«"*  "*"** 

,  .  ...  ,  be  produced  tn 

the  reversion  or  remainder  is  a  stranger  to  the  deed  when  the  re-  court. 
lease  is  made  to  the  particular  tenant,  and  the  tenant  for  life  or  in 
tail  is  a  stranger  to  the  deed  when  the  release  is  made  to  him  in 
reversion  or  remainder,  yet  seeing  they  are  privies  in  estate,  none 
of  them  in  pleading  shall  take  benefit  thereof,  without  shewing  the 
same  in  court,  which  is  worthy  to  be  observed. 
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[268fll  Section  454. 

But  release  of     Also,  if  there  he  lord  and  tenant^  and  the  tenant  he  disAeised, 

seigoiory  to  one   .. 

having  a  right    [whereby  his  estate  is  turned  into  a  mere  right^  and  then  the  lord 
on  y  good.         releases  to  the  disseisee  [i,  e,  to  the  rightful  tenanf]  all  the  right 

which  he  [the  lord]  has  in  the  seigniory  or  in  the  land,  this  release 
is  good  to  extinguish  the  seigniory,  hy  reason  of  the  privity  which 
is  hetween  the  lord  and  the  disseisee. 

Fine  kind*  of  From  what  has  been  said  it  appears  that  a  seigniory,  a  rent,  or  a 
right,  either  in  prasenti  or  in  futuro,  may  be  released  five  different 
ways,  and  the  first  three  without  any  privity.  First,  to  the  tenant 
of  the  freehold  in  deed  or  in  law.  Second,  to  him  in  remainder. 
Third,  to  him  in  the  reversion.  The  other  two  in  respect  of  privity: 
as,  first,  here  the  lord  releases  his  seigniory  to  the  tenant  being 
disseised,  having  but  a  right,  and  no  estate  at  all :  secondly,  in 
respect  of  the  privity,  without  any  estate  or  right :  as  by  the  de- 
mandant to  the  vouchee,  or  donor  to  the  donee  after  the  donee  has 
discontinued  in  fee,  as  appears  hereafter  in  this  chapter. 


[2686]  Section  455. 

Lease  in  tail      Also,  if  land  be  given  to  a  man  in  tail,  reserving  to  the  donor 

rendering  rent,  ,         ,  ,  ,  .       , 

release  to  lessee  and  his  heirs  a  certain  rent,  if  the  donee  be  disseised,  and  after  the 
tingnishes  rent  ^^^'"^  releases  to  the  donee  and  his  heirs  all  the  right  which  he  has 
but  passes  no-    f^  ^^^  land,  and  after  the  donee  enters  upon  the  disseisor;  in  this 

thing  m  rever-  ,  .  . 

sion.  case  the  rent  is  gone,  for  the  disseisee  at  the  time  of  the  release 

made,  was  tenant  in  right  and  in  law  to  the  donor.  But  such  re- 
lease shall  pass  no  right  to  the  releasee  in  the  reversion,  for  the 
donee  to  whom  the  release  was  made  then  Iwd  nothing  in  the  land 
hut  only  a  right  [of  entry.] 


nuance. 


So  ofdisconti'         And  if  the  donee  makes  a  feoffment  in  fee,  and  then  the  donor 
[269  a]       releases  to  him  and  his  heirs  all  the  right  in  the  land,  this  also 
shall  extinguish  the  rent,  though  the  tenant  in  tail  after  the  feoff- 
ment has  no  right  in  the  land. 
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Section  466. 

Is  the  satne  manner  it  is,  if  a  lease  be  made  to  one  for  life^  reserv^  Same  of  tenant 
ing  to  the  lessor  and  his  heirs  a  certain  rent,  if  the  lessee  be  dis- 
seised, and  after  the  lessor  release  to  the  lessee  and  his  heirs  all  the 
right  which  he  has  in  the  land,  and  after  the  lessee  enters,  albeit 
in  this  case  the  rent  is  extinct,  yet  nothing  of  the  right  to  the  r«- 
version  shall  pass  causa  qua  supraL. 

Nota  here  an  excellent  point  of  learning,  t7ijr.  if  there  be  lord  Aeeeptanegrf 
and  tenant,  and  the  rent  is  behind  for  divers  years,  and  the  tenant  J^^^^J^^* 
makes  a  feoffment  in  fee,  if  the  lord  accepts  the  service  or  rent  of  ^^^^ ,  ^ 
the  feoffee  due  in  his  [the  feoffee's]  time,  he  shall  lose  the  arfear-      ^         ■■ 
ages  due  in  the  time  of  the  feoffor ;  for  after  such  acceptance  he 
shall  not  avow  upon  the  feoffor,  nor  upon  the  feoffee  for  the  arrear- 
ages incurred  in  the  time  of  the  feoffor.     But  in  that  case  if  the 
feoffor  dies,  albeit  the  lord  accepts  the  rent  or  service  by  the  hand 
of  the  feoffee  due  in  his  time,  he  shall  not  lose  the  arrearages, 
for  novir  the  law  compels  him  to  avow  upon  the  feoffee,  and  that 
which  the  law  compels  him  to  shall  not  prejudice  hinf. 


Section  459.  [270a3 

Also,  if  a  man  lets  to  another  his  land  for  term  of  years,  if  the  Release  to  les- 
lessor  release  to  the  lessee  all  his  right  i^c.  before  the  lessee  has  jl^f^^^^ 
entered  into  the  land  by  force  of  the  lease,  such  release  is  void,  for  ^^  >  contia 
the  lessee  had  not  possession  of  the  land  at  the  time  of  the  release 
made,  but  only  a  right  to  have  and  to  hold  the  same  by  force  of 
the  lease.   But  if  the  lessee  enters  into  the  land,  and  has  possession 
of  it  by  force  of  tlie  said  lease,  then  such  release  made  to  him  by 
the  feoffor,  or  by  his  lieir,  is  sufficient  to  [give'\  him  ^the  fee']  by 
reason  of  the  privity  between  them. 

Before  entry  the  lessee  has  but  an  interesse  termini,  an  interest  of  Release  to  re- 
a  term  and  no  possession  :  hence  a  release  which  enures  by  way  of  *'*""^J[/*"^ii^ 
enlarging  an  estate  cannot  work  without  a  possession,  for  before  h*^  tenant  for 

,  .  1  •  /»  /.  yean  ha»  enter' 

possession  there  is  no  reversion ;  and  yet  if  a  tenant  for  twenty  ed  good. 
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years  in  possession  makes  a  lease  to  B.  for  five  years,  and  B.  enters, 
a  release  to  the  first  lessee  is  good,  for  he  had  an  actual  possession, 
and  the  possession  of  his  under-lessee  is  bis  possession.  And  so 
it  is  if  a  man  makes  a  lease  for  years,  with  remainder  for  years, 
and  the  first  lessee  enters,  a  release  to  him  in  the  remainder  for 
years  is  good  to  enlarge  his  estate.  [This  shews  that  the  remainder- 
man for  years  has  not  merely  an  mtere$$e  iermuii,  but  au  estate 
which  will  support  a  release,  and  therefore  a  mei^r ;  but  this 
is  contradicted,  infra,  fol.  273  b,  but  it  seems  to  be  good  law  at 
this  day.] 

RtUamto'm'  But  if  a  man  makes  a  lease  for  years  to  begin  presently,  reserr- 
exttnguuhet  th§  ^g  &  Tentf  if  before  the  lessee  enters  the  lessor  releases  to  him  all 
«i5ot«mIX**'  ^  right  in  the  land,  albeit  this  release  cannot  enlarge  the  lessee's 
the  utait.         estate,  yet  shall  it  in  respect  of  the  privity  extinguish  the  rent 

And  so  it  is  if  a  lease  be  made  to  begin  at  Michaelmas  resenriog 
a  rent,  and  before  the  day  the  lessor  releases  all  his  right  in  the 
[2706]  land,  this  cannot  enure  to  enlarge  the  estate,  but  it  may  to  extin- 
guish the  rent  in  respect  of  the  privity,  as  was  adjudged  in  the 
exchequer,  which  I  observed. 

Next  pmenta-  A  man  grants  the  next  avoidance  of  an  advowson  to  two,  one  of 
nUir^ed^hvre^  them  may  before  the  church  becomes  void  release  to  the  other ; 
Ua»e,  but  one     for  although  the  grantor  cannot  release  to  them  to  increase  their 

joint'ienant  _  i     •      .  >      e*  i  • 

may  reieate  to  estate,  because  their  interest  is  future  and  not  in  possession,  yet 
I  e  other,  ^^^  ^f  them,  to  extinguish  his  interest,  may  release  to  the  other  in 

respect  of  the  privity.  But  after  the  church  becomes  vacant,  then 
such  a  release  is  void,  because  then  it  is  (as  it  were)  but  a  thing  in 
action.  And  this  was  resolved  by  the  whole  Court  of  Commtm 
Pleas,  which  I  myself  heard  and  observed. 

One  tenant  in         And  by  coHsequencc  in  the  case  of  Littleton,  if  a  lease  for  years 
m^^y^eimseU}"^  be  made  to  two,  albeit  the  lessor  before  they  enter  cannot  release  to 
other  before        them  to  enlarge  their  estate,  yet  one  of  them  may  before  entry  re- 
lease to  the  other. 

Interesse  tcr-  "  But  only  a  right  Ac]  Which  is  not  to  be  understood  that  he 
granted  over,      has  but  a  naked  right,  for  then  he  could  not  grant  it  over ;  but 

seeing  he  has  an  interesse  termini  before  entry,  he  may  grant  it  over, 
albeit  for  want  of  an  actual  possession,  he  is  not  capable  of  a  release 
to  enlarge  his  estate. 
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But  if  the  lessee  etUers  into  the  land.']    This  is  evident    And  RetmmtQrt" 
herein  note  a  diversity  between  a  lease  for  life  and  for  years,  for  f^iifrh!^ 
before  the  lessee  for  years  enters,  a  release  cannot  be  made  unto  '""'i'  ^* 
him :  but  if  a  man  makes  a  lease  for  life,  with  remainder  for  life, 
and  the  first  lessee  dies,  a  release  to  the  remainder-man  for  life  and 
his  heirs  before  his  entry  is  good  to  enlai^  his  estate,  for  he  has 
an  estate  of  freehold  in  law  in  him,  which  may  be  enlarged  by  re* 
lease  before  entry. 

And  where  our  author  speaks  only  of  a  lessee  for  years,  the  same  EXe^i  creditor 
law  it  is  of  a  tenant  by  statute  merchant  or  staple,  or  tenant  by  J^^r*. 
ek^f  or  the  like. 


Section  460. 

And  it  seems  that  when  a  lease  is  made  to  a  man  to  hold  at  the  Release  to 
will  of  the  lessor,  and  by  force  of  this  lease  the  lessee  enters  into  iggood. 
possession,  then  if  tlie  lessor  makes  a  release  to  the  lessee  at  will 
of  all  his  rights  kc,  this  release  is  good  enough  on  account  of  the 
privity  between  them  [by  virtue  of  the  lease"] ;  for  it  would  be  in 
vain  to  make  livery  of  seisin  to  another  who  has  possession  of  the 
same  land  by  lease  from  the  same  man  before. 

By  these  two  Sections  a  diversity  is  to  be  observed  between  a  To  tenant  at 
tenant  at  will  and  a  tenant  at  sufferance  ;  for  a  release  to  a  tenant  '*#^««<^«  ***• 
at  will  is  good,  because  between  them  there  is  a  possession  with  a 
privity ;  but  a  release  to  a  tenant  at  sufferance  is  void,  because  he 
has  a  possession  without  privity.  As  if  lessee  for  years  hold  over 
his  term  8lc.,  a  release  to  him  is  void,  for  that  there  is  no  privity 
between  them ;  and  so  are  the  books  that  speak  of  this  matter  to  be 
understood. 


Section  461.  [271a] 

But  where  a  man  of  his  own  head  occcupies  lands  or  tenements  at  Release  to  a 
the  will  of  him  who   has  the  freehold,  and  such  occupier  claims  ^^.  ***^P*®*" 
nothing  but  at  will  bic,  if  he  who  has  the  freehold  will  release  all 
his  right  to  the  occupier  i^c,  this  release  is  void,  because  there  is  no 
privity  between  them  by  lease  made  to  the  occupier,  nor  by  any 
other  fnanner  5fc. 


Co.Litt.271a.  rel£A8BS.  Xill.  #.  403— 464. 

i.e,  a  tenant  at       Of  his  owH  hcod.']     He  does  not  Say,  of  his  own  head  enters  6^c.f 
tufferance.        [but  of  his  own  head  occupies,  which  imports  that  the  entry  was 

lawful  though  the  occupation  be  by  permission.  It  should  seem 
therefore  that  this  section]  is  to  be  understood  of  a  tenant  at  suffer- 
ance, viz.  where  a  man  comes  to  the  possession  first  lawfully  and 
holds  over.  For  if  a  man  enters  mto  land  of  his  own  head,  and 
takes  the  profits,  his  confession  that  he  holds  it  at  the  will  of  the 
owner  will  not  qualify  that  wrongful  entry ;  but  he  is  a  disseiscHr, 
and  then  a  release  to  him  would  be  good ;  or  if  the  owner  consent 
to  the  occupation,  then  is  he  a  tenant  at  will,  and  in  that  way  also 
a  release  to  him  would  be  good.  [So  that  this  Section  must  relate 
Guardian  hold'  to  a  tenant  at  sufferance.]      But  there  is  a  diversity  when  one 

ing  over  an  ,  .1111 

abator.  comcs  to  a  particular  estate  m  land  by  the  act  of  the  party,  and 

when  by  act  in  law ;  for  if  the  guardian  holds  over  after  the  infancy 
expired,  he  is  an  abator,  because  his  interest  came  by  act  in  law. 

Privia  rf  two        No  privity  J]    Privity  is  a  word  common  as  well  to  the  English  as 
and  in  dead,       ^  the  French  law,  and  in  the  understanding  of  the  common  law  is 

fourfold.  1.  As  privies  in  estate,  whereof  Littleton  here  speaks: 
as  between  the  donor  and  donee,  lessor  and  lessee,  which  privity  is 
ever  immediate.  2.  Privies  in  blood ;  as  the  heir  to  the  ancestor, 
or  between  coparceners  8cc.,  3.  Privities  in  representation  ;  as,  ex- 
ecutors &c.,  to  the  testator.  And  4.  Privies  in  tenure,  as  the  lord 
and  tenant  Sec,  which  may  be  reduced  to  two  general  heads,  privies 
in  deed,  and  privies  in  law. 

Section  462,  463,  464. 

Release  by  Also,  if  a  man  [before  the  statutes  of  uses  and  of  wills  in  the  then 
tofe^r^e^^  M«tiaZ  way]  enfeoffed  another  to  the  use  of  his  will,  and  the  feoffor 
occupied  the  same  land  at  the  will  of  his  feoffees,  who  afterwards 
released  all  their  right  to  the  feoffees,  it  was  a  question  whether 
such  release  were  good  or  no.  But  it  seems  it  shall  be  intended  by 
law  that  the  feoffor  ought  presently  to  occupy  the  land  at  the  will 
of  his  feoffees ;  and  so  there  is  the  like  kind  of  privity  between  them 
as  between  any  other  tenant  at  toill,  and  therefore  that  such  their 
rehouse  is  good, 

ihtuiiinguteto      Here  is  to  be  observed  the  intendment  of  law  that  when  a  feoff- 
/«"1<^«  ment  is  made  to  a  future  use,  as  to  the  performance  of  his  last  will, 

the  feoffees  shall  be  seised  to  the  use  of  the  feoffor  and  of  his  heirs 
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in  the  mean  time.     Further,  the  feoffment  being  made  without  con-      [271  ft] 
sideration,  it  is  but  reason  that  the  feoffor  should  have  the   undis- 
posed of  profits  in  the  mean  time.    And  so  it  is  if  the  use  in  pnesenti 
be  not  entirely  disposed  of,  what  remains  shall  belong  to  the  feoffor 
and  his  heirs. 

And  it  is  to  be  observed^  that  there  is  a  diversity  between  a  feoff-  Feoffmentt  to 
ment  of  lands  at  this  day  upon  confidence,  or  to  the  intent  to  per-  ^entt^tou^' 
form  a  last  will,  and  a  feoffment  to  the  use  of  such  person  and  per^  ^^pp^"^^^  ^^ 
sons  and  of  such  estate  and  estates  as  the  feoffor  shall  appoint  by  guuked. 
his  last  will :  for,  in  the  first  case,  the  lands  pass  by  the  will,  and 
not  by  the  feoffment ;  for  after  the  feoffment  the  feoffor  was  seised 
in  fee  simple,  as  he  was  before ;  but  in  the  latter  case,  the  will  pur- 
suing his  power  is  but  a  direction  of  the  uses  of  the  feoffment,  and 
the  estates  pass  by  execution  of  the  uses,  which  were  raised  upon 
the  feoffment;  but  in  both  cases  the  feoffees  are  seised  to  the  use  of 
the  feoffor  and  his  heirs  in  the  mean  time:  and  all  this  and  much 
more  concerning  this  matter  has  been  adjudged,  [which  at  this  day 
however  is  rather  obscure.] 

Note,  uses  are  raised  either  by  transmutation  of  the  estate,  as  by  On  what  teinn 
fine,  feoffment,  common  recovery  &c.,  or  out  oif  the  estate  of  the  JJJ^^^ 
owner  of  the  land,  by  bargain  and  sale  by  deed  indented  and  in- 
rolled,  or  by  covenant  [to  stand  seised]  upon  lawful  consideration^ 
whereof  you  may  read  plentifully  in  my  Reports. 

A  feoffee  to  the  use  of  A.   and  his  heirs,  before  the  statute  of  Bargain  and 
27  H.  8.  for  money  bargained  and  sold  the  land  to  C.  and  his  heirs,  Zv^s^on 
who  had  no  notice  of  the  former  use;  yet  no  use  passed  by  this  bar-  '*«««*'«  »<»»<'• 
gain  and  sale,  for  there  cannot  be  two  uses  in  esse  of  one  and  the 
same  land ;  and  seeing  there  is  no  transmutation  of  possession  by 
the  ter-tenant,  the  former  use  can  neither  be  extinct  nor  altered. 
And  if  there  could  be  two  uses  of  one  and  the  same  land,  then 
could  not  the  said  statute  execute  either  of  them  for  the  uncertainty.      [272  a] 
But  if  A.  disseise  one  to  the  use  of  B.  and  A.  bargains  and  sells 
the  land  for  money  to  C,  C.  has  an  use ;  and  here  are  two  uses  of 
one  land,  but  of  several  natures ;  the  one,  viz.  upon  the  bargain  and 
sale  to  be  executed  by  the  statute,  and  the  other  not. 

But  since  Littleton  wrote,  all  uses  are  transferred  by  act  of  Par-  Um  now  tram- 
liament  into  possession,  so  that  thc^casc  which  Littleton  here  puts  possmtcm. 


Co.Liii.  272a.  272 &.  273a.  rblbabbr.  Xj##.  #.465. 

is  thereby  altogether  altered.  Yet  it  is  necessary  to  be  known  what 
the  common  law  was  before  the  making  of  the  statute,  [otherwise 
the  application  of  the  statute  could  not  be  discovered.] 


Use  bef(nr€tta'        ^oto.  A  usc  is  a  trust  or  Confidence  reposed  in  some  other,  which 

sute  in  nature  r  ' 

of  a  trust  now,  jg  not  issuing  out  of  the  land,  but  as  a  thing  collateral  thereto  and 
'-  -^  is  annexed  in  privity  to  the  estate  of  the  land,  and  to  the  person 
touching  the  land,  scilicet,  that  cestui  que  use  shall  take  the  profit, 
and  that  the  ter-tenant  shall  make  an  estate  according  to  his  di- 
rection. So  that  cestui  que  use  had  neitheir  Jti5  in  re  nor  jus  ad  rem, 
but  only  a  confidence  and  trust,  for  which  he  had  no  remedy  by 
the  common  law,  but  for  breach  of  trust  his  only  remedy  was  by 
subpoena  in  chancery. 

Section  465. 

Release  of  all    ALSO,  rekcues  [are  construed  as  other  conveyances,  therefore]  if  I 
a  fe-estate!"  ^  [P^ff  i^na^t  in  fee]  let  land  to  man  for  a  term  of  years,  by  force 

whereof  he  is  in  possession,  and  afterwards  I  release  to  him  all  My 
right  in  the  land  without  more  words,  and  deliver  to  him  the  deed, 
then  has  he  but  an  estate  for  life,  and  no  inheritance  for  want  of 
the  word  heirs.  So  if  I  let  land  to  a  man  for  life,  and  after  re- 
lease to  him  all  my  right  without  more  saying  in  the  rele€ue,  his 
estate  is  not  enlarged.  But  if  I  release  to  him  and  his  heirs,  then 
he  has  a  fee  simple  ;  and  if  I  release  to  him  and  to  the  heirs  of  his 
body  begotten,  then  he  has  a  fee  tail  &c.  And  therefore  it  is  neces- 
sary to  specify  in  the  deed  what  estate  the  releasee  is  to  have. 

No  privity  be-        It  is  a  Certain  rule,  that  when  a  release  enures  by  way  of  enlarg- 
^^Jr^e^tf  ^"S  ^"  estate,  th^re  must  be  privity  of  estate  [between  the  releasing 
sjutainare-       parties  as  there  is]  between  lessor  and  lessee,  donor  and  donee  &c. 
[273  a]       *^®^  ^^  ^'  ™akes  a  lease  to  B.  for  life,  and  the  lessee  underlets  for 
years,  and  after  A.  releases  to  the  under-lessee  for  years  and  his 
heirs,  this  release  is  void  to  enlarge  the  estate,  because  there  is  no 
privity  between  A.  and  the  under-lessee  for  years.  So  if  a  man  makes 
a  lease  for  twenty  years,  and  the  lessee  underlets  for  ten  years,  if 
the  first  lessor  releases  to  the  second  lessee,  and  his  heirs,  this  re- 
lease is  void  also  for  the  cause  aforesaid.     For  the  same  cause,  if 
the  donee  in  tail  makes  a  lease  for  his  own  life,  and  the  donor  re- 
leases to  the  lessee  for  life  and  his  heirs,  this  release  is  void  to  en- 
large the  estate. 
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But  privity  only  is  not  enough^  as  if  a  tenant  by  the  curtesy  Release  tote- 
grants  over  his  estate,  a  release  to  him  operates  nothing,  for  he  has  ^l,;^^ 
no  estate  to  enlarge,  yet  on  account  of  the  privity  he  is  liable  to  an  oUkueetate 
action  of  waste,  attornment  8cc. 

But  if  a  man  makes  a  lease  for  years,  with  remainder  to  another  Reieastetore- 
for  life,  then  a  release  by  the  lessor  to  the  lessee  for  years  and  his  g^,for^kere 
heirs,  is  good,  for   he  hath   both  a  privity  and  an  estate;    so  a  "P"*"'^^ 
release  to  him  in  the  remainder  for  life  and  his  heirs,  is  good  also. 

It  is  further  to  be  observed,  that  to  a  release  enurinor  by  way  of  ^*''«w«  '<»*«- 

.    .  nattt  pur  auter 

enlargment  of  estate,  there  is  not  only  required  pnvity  and  an  es-  vie  gives  an 
tate,  but  suflBcient  words  in  law  to  raise  or  create  a  new  estate.  And  ^^J^yZ 
therefore  if  a  man  makes  a  lease  to  A,  for  the  life  of  B.,  and  after       [273  A] 
releases  to  A.  all  his  right  in  the  land,  by  this  A.  has  an  estate  for 
term  of  his  own  life  — a  lease  for  his  own  life  being  higher  in  judg^ 
ment  of  law  than  an  estate  for  term  of  another  man's  life. 

If  a  feme  covert  be  tenant  for  life,  a  release  to  the  husband  and  ^''<«.«« '«» *«*: 
his  heirs  is  good,  for  there  is  both  privity  and  an  estate  in  the  good. 
husband  whereupon  the  release  may  sufficiently  enure  by  way  of 
enlargement ;  for  by  the  intermarriage  he  gains  a  freehold  in  his 
wife's  right. 

For  term  of  years,']     So  it  is  if  a  release  be  made  to  tenant  by  ^  *^  «'«ir«*  «**- 
statute  staple  or  merchant,  or  tenant  by  elegit,  by  this  a  freehold 
passes  for  the  life  of  him  to  whom  the  release  is  made,  that  being 
the  greatest  estate  that  can  pass  without  apt  words  of  inheritance. 

If  a  man  makes  a  lease  for  ten  years,  with  the  remainder  to  No  merger  of 
another  for  twenty  years,  and  he  in  remainder  releases  all  his  right  ^|*)^^. 
to  the  [first]  lessee,  [that  lessee]  shall  have  an  estate  for  thirty 
years ;  for  one  chattel  cannot  drown  in  another,  and  years  cannot  be 
consumed  in  years.     [The  contrary,  however,  is  now  the  prevalent 
opinion.     See  6  Madd.  66.] 

But  if  I  release  to  him  and  his  heirsA     Here  it  is  to  be  observed,  "  ^«««"  |»** 

•^  •*  necessary  tn 

that  an  estate  of  inheritance  will  not  pass  by  a  release  by  way  of  reUatefromcnt 

enlargement  without  apt  words  of  inheritance.      But  there  is  a  coparcener  to 

diversity  between  a  release  that  enures  by  way  of  enlargement,  ^^*^^**^' 
and  a  release  that  enures  by  way  of  mtter  Restate :  for  in  the  latter 
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release  there  sometimes  needs  not  be  any  words  of  inheritance.  As 
if  a  joint  estate  be  made  to  husband  and  wife  and  a  third  person 
and  to  their  heirs,  and  the  third  person  releases  all  his  right  to  the 
husband,  this  shall  enure  by  way  of  mitier  teatate,  and  not  by 
way  of  enlargement,  because  the  husband  had  a  fee-simple  already, 
and  heeded  not  therefore  any  words  of  inheritance  to  give  it  to  him. 
So  it  is  if  the  release  had  been  made  to  the  wife.  And  if  there 
are  three  joint-tenants,  and  one  of  them  releases  all  his  right  to 
one  of  his  companions,  this  enures  by  way  of  mitter  Pestaie,  and 
passes  the  whole  fee-simple  without  the  word  (heirs).  So  if  there 
are  two  joint-tenants,  and  one  of  them  releases  all  his  right  to  the 
other,  although  the  release  does  not  to  all  purposes  enure  by  way 
of  mitter  F estate j  for  it  makes  no  degree,  and  he  to  whom  the  release 
is  made  shall  for  many  purposes  be  adjudged  in  from  the  first 
feoffor,  yet  shall  it  vest  all  the  estate  in  the  other  joint-tenant 
without  the  word  (heirs).  But  if  there  be  two  coparceners,  and 
th*e  one  releases  all  his  right  to  the  other,  this  shall  enure  by  way 
of  mitter  restate,  and  shall  make  a  degree,  and  without  the  word 
(heirs)  shall  pass  the  whole  fee-simple.  And  it  is  to  be  observed, 
that  to  releases  that  enure  by  way  of  mitter  testate,  there  must  be 
privity  of  estate  at  the  time  of  the  release.  So  if  two  coparceners 
be  of  a  rent,  and  the  one  of  them  takes  the  ter-tenant  to  husband, 
the  other  may  release  to  her,  notwithstanding  the  rent  be  in  sus- 
pense, and  it  shall  enure  by  way  of  mitter  Festate,  and  she  may 
release  also  to  the  ter-tenant,  and  that  shall  enure  by  way  of  ex- 
tinguishment :  but  if  she  release  to  her  sister  and  to  her  husband, 
it  is  good  to  be  seen  how  it  shall  enure. 

Four  sorts  of  Littleton  having  now  spoken  of  releases  that  enure  by  way  of 
enlargement  of  estate,  and  of  releases  that  enure  by  way  of  mitter 
restate,  proceeds  to  releases  that  enure  by  way  of  mitter  le  droit. 
Hence  it  appears  that  of  releases  some  do  enure  by  way  of  en- 
largement of  estate,  some  by  way  of  mitter  restate,  some  by  way 
of  mitter  le  droit,  some  by  way  of  entry  and  feoffment,  and  some 
by  extinguishment. 


t274a]  Section  466. 

fieleasefrom     ALSO,  some  releases  enure  by  way  o/*  mi  Iter  [le  droit.]    As  if  a 
i^nenur^*'  ^"^^  ^^  disseised,  and  he  releases  to  his  disseisor  all  his  right,  in 
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this  case  the  disseisor  has  his  rights  so  that  where  before  his  by  muur  le 
estate  was  wrongful,  now  by  this  release  it  is  made  lawful  and  ^''^^' 
right. 


Section  467. 

But  fiere  note,  that  when  a  man  is  seised  in  fee-simple  of  any  Release  for  a 
lands  or  tenements,  and  another  releases  to  him  all  his  right,  he  J^*for*eirer. 
need  not  speak  of  heirs  in  this  release,  for  the  releasee  has  al- 
ready a  fee-simple  at  the  time  of  the  release  made.  And  if  such 
a  release  be  made  to  a  man  for  a  day  or  an  hour  [or  any  limited 
time"]  it  shall  be  as  strong  to  him  in  law  as  if  the  release  had 
been  to  him  and  his  heirs  [for  ever.]  For  when  a  right  has 
once  departed  from  the  releasor  without  condition  to  a  person 
who  has  the  fee-simple,  it  is  gone  for  ever. 

But  if  a  man  be  disseised  of  two  acres,  he  may  release  his  right  Bva  rtUauof 
in  one  of  them,  and  yet  enter  into  the  other.     And  albeit  the  dia-  ^^oja'li 
seisee  cannot  release  part  of  the  estate  [as  distinguished  from  part 
of  the  land],   yet   may  he   release  his  right  upon  condition,  as 
here  it  appears  by  Littleton. 

And  there  is  a  diversity  between  a  right  which  is  favoured  in  law,  BeUate  ofem- 
and  a  condition  created  by  the  party  which  is  odious  in  law,  for  di^^b(^^' 
that  it  defeats  estates.    And  therefore  if  a  condition  be  released  ^^^^^condi^, 

good  at  to  the 

upon  a  condition,  the  release  is  good  and  the  condition  void.  reUate. 

And  note,  an  express  manumission  of  a  villein  cannot  be  upon  DUpetuatum  on 

J.,.  «  n'^i'*  •/•  i»  A.     condition  bad. 

condition,  tor  once  free  in  that  case,  is  tor  ever  free  :  so  on  an  at- 
tornment to  a  grantee  upon  condition,  the  condition  is  void  because 
the  grant  is  once  settled.     But  this  is  to  be  understood  of  a  condi-  Attornment, 
lion  subsequent,  and  not  of  a  condition  precedent;  for  in  both 
those  cases  the  condition  precedent  is  good.     But  letters  patent  Denisation. 
of  denization  made  to  an  alien,  may  be  either  upon  condition  sub- 
sequent or  precedent:  and  so  may. the  king  make  a  charter  of  Pardon. 
pardon  to  a  man  for  his  life  upon  condition  [that  he  be  transported 
or  the  like.] 
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Section  468. 

RdeaM  in  en-  BuT  where  a  remainder-man  or  reversioner  releases  to  tenant 
rfiL^SITexpress  for  years,  or  for  life,  or  in  tail,  he  ought  to  determine  tckat 
the  estate.        estate  he  means  to  pass  by  the  release  for  such  release  etiurti 

by  way  of  enlargement  of  the  estate  of  him  to  whom  it  is  made. 


Section  469. 

Except  wheie  BuT  otherwise  it  is  where  a  man  has  but  a  right  to  the  land  and 
reieasedto free-  nothing  in  the  reversion  or  remainder  in  deed.  Here  if  such  a 
\io\i\v.T,  ^^^  release  all  his  right  to  one  who  is  tenant  of  the  freehold,  all 

his  right  is  gone,  albeit  no  mention  is  made  of  the  heirs  of  the 
[276ii]  releasee.  As  if  I  let  lands  to  one  for  life,  and  afterwards  re- 
lease  to  him  to  enlarge  his  estate,  the  release  should  be  to  him 
and  to  the  heirs  of  his  body,  or  to  him  and  his  heirs,  or  other- 
wise  he  will  take  no  greater  estate  than  he  had  brfore. 

Privity,  none  And  here  it  is  observable  that  to  a  release  of  right  made  to  one 
^nUalUflflighi.  having  an  estate  of  freehold  in  deed  or  in  law,  no  privity  at  all  is 

requisite.  As  if  a  disseisor  make  a  lease  for  life^  if  the  disseisee 
release  to  the  lessee,  this  is  good,  because  the  lessee  has  an  estate 
of  freehold,  albeit  there  is  no  privity.  And  so  it  is  if  a  disseisor 
make  a  lease  to  A.  and  his  heirs  during  the  life  of  B.  and  A. 
dies,  a  release  by  the  disseisee  to  his  heirs  before  he  actually 
enter  is  good. 


Section  470. 

Rcieaiie  after  BuT  if  my  tenant  f Or  life  lets  the  land  to  another  for  the  life  of 
passes  airihe^  Ihe  lessee,  with  remainder  to  another  person  in  fee,  [which  is  a 
••^hcire  "°"*      discontinuance  of  my  reversion  and  a  conversion  of  my  estate 

therein  to  a  right]  now  if  I  release  to  the  secottd  lessee  for  life,  I 
shall  be  barred  for  ever,  albeit  no  mention  is  made  of  the  heirs 
of  the  releasee,  for  at  the  time  of  the  release  made  I  had  no  re- 
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version,  hut  only  a  right  to  have  the  reversion.  For  by  such  a 
lease  to  one  for  life  with  remainder  over  which  my  tenant  made 
in  this  case,  my  reversion  was  discontinued,  and  the  release 
which  I  have  made  shall  enure  to  him  in  the  remainder  who 
may  take  advantage  of  it  as  well  as  to  the  tenant  for  term 
of  life. 

Which  is  a  species  of  release  in  extinguishment.     But  yet  the      [2766] 
right  is  not  extinct  in  deed,  as  shall  be  said  hereafter  in  this 
chapter.    And  here  discontinued  is  taken  for  divested,  though  the 
entry  of  the  lessor  be  not  taken  away. 


Section  471. 


For  to  this  purpose  the  tenant  for  term  of  life  and  he  in  re-  Particular  te- 
mainder  are  but  as  one  tenant  in  law^  and  the  same  as  if  one  ^^Lierman 
tenant  had  been  solely  seised  in  his  demesne  as  of  fee  at  the  time  "**®  bwt  one 

^  "^  '^  tenant  in  fee. 

of  such  release  made  to  him  l^c. 

Are  as  one  tenant  in  law.^  Which  is  certainly  true  in  this  case 
of  a  remainder,  and  so  it  is  in  the  case  of  a  reversion ;  as  if  a  dis- 
seisor make  a  lease  for  life,  and  the  disseisee  release  all  his  right 
to  the  lessee,  this  release  shall  enure  to  the  disseisor  in  reversion, 
albeit  they  have  several  estates,  as  hath  been  said  which  is  implied 
in  this  8cc.  But  if  a  disseisor  make  a  lease  for  life,  with  remainder  Yet  releaterf 
in  fee  to  another,  albeit  they  to  some  purposes  are  as  one  tenant  in  enurano^^ 
law,  yet  if  the  disseisee  release  all  actions  to  tenant  for  life,  after  !*f  *^**V  ^^^ 

'  •'  '  tra  of  releaa 

the  death  of  the  tenant  for  life,  he  in  remainder  shall  not  take  any  </nghu. 
benefit  from  this  release,  for  it  extended  only  to  the  tenant  for  life, 
as  it  is  holden  in  Edward  Altham's  case.  In  like  manner,  if  the 
disseisor  make  a  lease  for  Ufe,  and  the  disseisee  release  all  actions  to 
the  lessee,  this  enures  not  to  him  in  reversion,  but  only  to  the  par- 
ticular tenant ;  and  so  our  author  is  to  be  understood  of  a  release 
of  rights,  and  not  of  a  release  of  actions  to  the  tenant  for  life,  enuring 
to  or  for  the  benefit  of  him  in  the  remainder  or  reversion. 


H  II 
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Section  472. 

Release  to  one  Also^  if  a  man  be  disseised  by  tu>o,  if  he  release  to  one  of  them, 
enures  tore^'^  the  releasee  shall  hold  his  companion  out  of  the  land,  for  by  such 
T^ne^^of^two  ^^^^^^  *^  *^  l^^  *o'^  possession  and  estate  in  the  land.  But  if 
/co/Mf.toboth ;  a  disseisor  enfeoffs  two  persons  in  fee,  and  the  disseisee  release  to 

one  of  the  feoffees,  this  shall  enure  to  both  the  feoffees^  because 
they  come  in  by  feoffment  [or  righf]  and  the  other  [comes  in  by 
disseisin  or]  wrong. 


ixcept  reUatet 
by  tenant  for 
life. 


If  a  man  be  disseised  Sfc]  This  must  be  understood  where 
tenant  in  fee-simple  is  disseised  and  releases ;  for  if  tenant  for  life 
be  disseised  by  two  and  releases  to  one  of  them^  this  shall  enure 
to  them  both ;  for  he  to  whom  the  release  is  made«  has  a  larger 
estate  than  he  who  makes  the  release,  and  therefore  it  cannot  enure 
to  him  alone  to  hold  out  his  companion,  for  then  would  the  release 
enure  by  way  of  entry  and  grant  of  an  estate,  and  the  disseisor  to 
whom  the  release  is  made,  would  become  tenant  for  life  with  a 
reversion  vested  in  the  releasor,  which  strange  transmutation  and 
change  of  estates  the  law  will  not  suffer. 


Release  by  les' 
tee  for  years  to 
disseisor  extin- 
guishes  term. 

[276a] 


In  what  other 
eases  release  to 
one  shall  etture 
to  bath. 


But  if  lessee  for  years  be  ousted,  and  he  in  the  reversion  dis- 
seised, and  the  lessee  releases  to  the  disseisor,  the  disseisee  may 
enter,  for  the  term  of  years  is  extinct  and  determined.  But  other- 
wise it  is  in  the  case  of  a  lessee  for  life,  for  the  disseisor  has  a 
freehold  whereupon  the  release  of  the  tenant  for  life  may  enure; 
but  in  the  other  case  the  disseisor  has  no  term  for  years  whereupon 
the  release  of  the  lessee  for  years  may  enure,  [for  the  term  as  be- 
fore stated  is  extinct  by  the  release]. 

And  so  it  is  if  donee  in  tail  be  disseised  by  two,  and  releases  to 
one  of  them,  it  shall  enure  to  both.  But  if  the  king's  tenant  for  life 
be  disseised  by  two,  and  releases  to  one  of  them,  the  releasee  shaU 
hold  out  his  companion,  for  the  disseisor  gained  but  the  estate  for 
life.  So  if  two  joint-tenants  make  a  lease  for  life,  and  after  disseise 
the  tenant  for  life,  and  he  releases  to  one  of  them,  the  releasee  shall 
hold  out  his  companion,  for  the  disseisin  was  but  an  estate  for  life. 
If  tenant  for  life  be  disseised  by  two,  and  he  in  the  reversion  and  te- 
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nant  for  life  join  in  a  release  to  one  of  the  disseisors,  the  releasee  shall 
hold  his  companion  out,  and  yet  it  cannot  enure  by  way  of  entry 
and  feoffment.     But  if  they  severally  release  their  several  rights, 
their  several  releases  shall  enure  to  both  the  disseisors.     But  here  ReUau  by 
in  Littleton's  case,  where  tenant  in  fee-simple  is  disseised  by  two,  fg^^ln^f 
and  releases  to  one  of  them,  this  for  many  purposes  enures  by  way 
of  entry  and  feoffment,  and  therefore  he  to  whom  the  release  is 
made  shall  hold  out  his  companion,  and  shall  thereby  become  sole 
tenant  of  the  fee-simple.    And  this  holds  not  only  in  case  of  a  dis- 
seisin, but  also  in  case  of  intrusion  and  abatement :  but  necessarily 
he  to  whom  the  release  is  made  must  be  in  by  wrong,  and  not  by 
title.     If  two  men  gain  an  advowson  by  usurpation,  and  the  right  Adwwwn. 
patron  releases  to  one  of  them,  the  releasee  shall  not  hold  out  his 
companion,  but  it  shall  enure  to  them  both  ;  for  seeing  their  clerk 
came  in  by  admission  and  institution,  which  are  judicial  acts,  they 
ar^  merely  in  by  wrong :  for  an  usurpation  shall  cause  a  remitter, 
aa  appears  in  F.  N.  B.  31.  m.     But  if  a  lease  for  life  be  made,  the  Dis$eisin  by 
remainder  for  life,  the  remainder  in  fee,  and  he  in  the  remainder  for  y^^^inder-man 

JOT  life* 

life  disseises  the  tenant  for  life,  and  then  tenant  for  life  dies,  the 
disseisin, is  purged,  and  he  in  the  remainder  for  life  has  but  an 
estate  for  life.  And  so  note  a  diversity  where  the  particular  estate 
for  life  is  precedent,  and  where  subsequent.  Where  our  author  Joint- tenwUi. 
puts  bis  case  of  one  disseised,  put  the  case  that  two  joint-tenants 
in  fee  are  disseised  by  two,  and  one  of  the  disseisees  releases  to  one 
of  the  disseisors  all  his  right,  the  releasee  shall  not  hold  out  his  com- 
panion, because  the  release  is  but  of  the  moiety,  without  any  cer- 
tainty. If  a  man  be  disseised  by  two  women,  and  one  of  them  take 
husband,  and  the  disseisee  releases  to  the  husband,  this  shall  enure 
to  the  advantage  of  both  the  disseisors,  because  the  husband  was 
no  wrong-doer,  for  he  comes  in  by  title  of  some  kind.  And  if  two  Disseisors. 
disseisors  be,  and  they  make  a  lease  for  life,  ^nd  the  disseisee  re- 
leases to  one  of  them,  this  shall  enure  to  both,  and  to  the  benefit 
of  Um  lessee  for  life  also  ;  for  he  cannot  by  the  release  have  the 
9^  possesion  and  estate,  for  part  of  the  estate  is  in  another. 
And  so  it  is  (as  it  seems)  if  the  disseisors  make  a  lease  for  years, 
and  the  disseisee  releases  to  one  of  them,  this  shall  enure  to  both, 
for  by  the  release  he  cannot  have  the  sole  possession :  and  it  ap- 
pears by  Littleton,  that  he  must  have  the  sole  possession  and  hold 
his  companion  out  [for  the  release  to  operate  otherwise.] 
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[276b]  Sections  473  to  478. 

[These  sections,  and  the  comment  thereupon,  relate  to  releases 
operating  by  way  of  entry  and  feoifment,  and  to  many  obsolete 
points  on  disseisins.] 

DiueisiH,abate'  Disseisin  IS  a  WTongfuI  putting  out  of  the  person  who  is  actually 
rf^awmj^iT"'  seised  of  the  freehold.  Abatement  occurs  where  a  man  dies  seised 
uiuiuiurpatwn   ^f  ^^  estate   of  inheritance,  and  between  the  death  [of  the  an- 

anttugutiked,  '  *- 

[277  tf]  cestor]  and  entry  of  the  heir,  a  stranger  interposes  himself,  then 
he  is  said  to  abate,  diminish,  or  take  away  the  freehold  in  law 
descended  to  the  heir. 

Intrusion  is  where  the  ancestor  dies  seised  of  any  estate  of  in- 
heritance expectant  upon  an  estate  for  life,  and  then  tenant  f<Nr  life 
dies,  and  between  the  death  of  the  tenant  for  life  and  the  entry  of 
the  heir  of  the  reversioner  a  stranger  interposes  himself  and  intrudes 
[277  b]  upon  the  freehold.  Deforcement  comprehends  not  only  the  afore- 
named, but  every  other  holder  of  land  whereunto  another  man  has 
right,  be  it  by  descent  or  purchase.  Usurpation  is  where  a  stranger 
who  has  no  right  presents  to  a  church,  and  his  clerk  is  admitted 
and  instituted,  he  is  said  to  be  an  usurper,  and  the  wrongful  act 
which  he  has  done  is  called  an  usurpation. 


[2786]  Sections  479,  480. 

Rdeue  Id  ex«  RELEASES  irAtcA  enure  byway  of  extinguishment  are  where  the 
releasee  cannot  have  the  thing  released,  as  when  the  lord  releases 
his  seigniory  to  the  tenant  of  the  land,  or  when  the  grantee  of  a 
rent  charge,  or  the  owner  of  a  common,  releases  to  the  tenant 
whose  land  is  charged  with  the  rent  or  common,  these  releases  are 
said  to  extinguish  the  seigniory  rent  charge  and  common. 

[280a]  First,  as  to  the  seigniory,  this  release  must  of  necessity  enure  by 

way  of  extinguishment  [not  only  to  the  tenant,  but]  to  all  men  ; 
for  the  tenant  cannot  have  service  to  be  taken  of  himself,  nor  can 
one  man  be  at  the  same  time  both  lord  and  tenant     2dly.  As 
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to  the  rcnt  charge ;  a  man  cannot  have  land  and  rent  issuing  out 
of  the  same  land.  Nor  3dly.  Can  a  man  have  land  and  a  common 
of  pasture  issuing  out  of  the  same  land,  et  sic  de  aeteris.  For  in 
uU  these  cases  and  the  like  he  to  whom  the  release  is  made  cannot 
have  and  enjoy  the  thing  that  is  released,  [for  these  things  are  pe* 
culiarly  such  as  can  be  enjoyed  in  the  lands  of  another  only,  and 
not  out  of  one*s  own  lands.]  But  in  the  case  of  a  right  to  land, 
the  tenant  of  the  land  may  take  and  enjoy  that  right  for  the 
strengthening  of  his  estate  therein. 

And  here  note  a  diversity  that  the  lord  may  release  his  seigniory  RfUase  rf 
to  the  tenant  of  the  land  for  life  or  in  tail,  et  sic  de  cateris.  But  so 
cannot  one  release  a  right  or  an  action ;  for  if  it  be  released  but  for 
a  hour,  it  is  extinct  for  ever,  as  hath  been  said.  And  two  things 
are  to  be  observed  here.  1st.  That  by  the  release  of  all  the  right 
in  the  land  the  seigniory  is  extinct,  as  well  as  by  the  release  of  all 
tlie  right  in  the  seigniory,  for  the  seigniory  issues  out  of  the  land. 
2dly.  That  by  a  release  of  all  his  right  in  the  seigniory  or  the  land, 
the  whole  seigniory  is  extinct  without  any  words  of  inheritance.  If 
the  tenancy  be  given  to  a  lord  and  to  a  stranger  and  to  the  heirs 
of  the  stranger,  and  the  lord  releases  to  his  companion  all  the  right 
in  the  land,  this  release  not  only  passes  his  estate  in  the  tenancy, 
but  extinguishes  also  his  right  in  the  seigniory,  and  so  one  release 
may  enure  to  extinguish  several  rights  in  one  and  the  same  land. 


Sections  481  to  491. 

[Relate  to  pleading  in  real  actions,  or  other  abstruse  antiquated 
learning.] 


Section  492.  [28Sa] 

Also,  as  to  releases  of  actions,  real  and  personal,  it  is  thus.  Rdcaae  of 

.       .  ,  *  actions  real  and 

Some'actions  are  mixed  in  the  realty  and  in  the  personalty:  as  an  personal. 

€iction  of  waste  sued  against  tenant  for  life  ;  this  action  is  in  the 

realty,  because  the  place  wasted  shall  be  recovered ;  and  also  in 

the  personalty,  because  treble  damages  shall  be  recovered  for  the 

wrongful  waste  done  by  the  tenant ;  and  therefore  in  this  action 
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Causes  of 
wtion. 


a  release  of  actions  real  is  a  gaodpka  in  bar,  and  so  is  a  release 
of  actions  personal. 

And  by  a  release  of  all  actions^  causes  of  actioa  are  released ; 
but  in  a  ^tromission  of  actions  to  arbitrement  causes  of  actioa  are 
not  contained. 


Rmnaindtr  man 
cannot  plead 
release  of 
actions  to  ten, 
for  life,  though 
he  nusyareleaie 
of  right. 

[2856] 


If  a  disseisor  makes  a  lease  for  life,  with  remainder  in  fee,  and 
the  disseisee  releases  all  actions  to  the  tenant  for  life,  after  the 
death  of  tenant  for  life,  he  in  the  remainder  shall  not  plead  the 
said  release.  If  the  disseisee  release  all  actions  to  the  disseisor, 
and  dies,  this  bars  him  but  for  his  life,  for  after  his  decease  his 
heir  shall  have  an  action,  as  some  hare  said.  And  hereby  may 
appear  a  manifest  diversity  between  a  release  of  rights,  and  a  re- 
lease of  actions. 


[286a] 


Section  496. 


Release  of  all  Also,  if  a  man  has  remedy  by  entry  or  action,  and  releases  to  ike 
lease^of  ^hTof  ^^^^^^^  <^t  actions  real,  yet  this  shall  not  take  away  his  right  q^ 
^^*  entry,  for  nothing  is  released  but  the  action. 

Here  it  appears,  that  where  a  man  may  enter,  a  release  of  all 

actions  does  not  bar  him  of  his  right,  because  he   has   another 

remedy,  viz.  to  enter.     But  where  his  entry  is  not  lawful,  there  a 

release  of  all  actions  is  by  consequence  a  bar  of  his  right,  because 

he  has  released  the  only  means  whereby  he  might  recover  his  right 

Release  of  one     And  it  is  to  be  obseiTcd,  that  when  a  man  has  several  remedies  for 

mediesnore-      ^^®  ^^^  the  Self  Same  thing,  be  it  real,  personal,  or  mixed,  albeit 

'*T9^fi  aT      ^^  releases  one  of  his  remedies,  he  may  use  the  other. 


[289  a] 


Section  504. 


Release  of 
action  no  re- 
lease  of  exe- 
cution. 


Also,  ^  a  man  recover  in  debt  or  damages,  and  then  releases  to 
the  defendant  all  manner  iff  actions,  yet  may  he  lawfully  sue  out 
execution  [on  his  judgment]  by  capias  ad  satisfaciendum,  or  by 
elegit,  or  fieri  facias ;  for  execution  upon  stuch  a  writ  eannot  be 
said  to  be  an  action. 
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An  actioD  continues  until  judgment  is  given,  and  then  process  A^jottandese- 
of  execution  begins ;  and  therefore  a  release  of  all  actions  is  regu-  guUhed. 
larly  no  bar  of  execution,  for  the  execution  begins  when  the  action 
ends. 

By  capias  ad  satisfaciendum,]     This  is  a  judicial  writ  for  taking  Capias. 
the  body  in  execution  until  he  has  made  satisfaction :    where  a 
capias  ad  satisfaciendum  lies  at  the  common  law ;  and  where  it  is 
given  by  statute  you  may  read  at  large  in  my  Reports. 

By  elegit.]    This  is   also  a  judicial  writ,   and  is  given  by  the  Elegit  attachet 
statute  either  upon  a  recovery  for  debt  or  damages,  or  upon  a  re-  imds^" 
cognizance  in  any  court.     And  it  is  called  a  writ  of  elegity  because      [289  b] 
the  words  of  the  writ  are  ekgU  sibi  liberari  S^c.     By  this  writ  the 
sheriff  shall  deliver  to  the  plaintiff  all  the  chattels  of  the  debtor 
(except  his  beasts  of  the  plough)  and  one  moiety  of  his  lands. 
And  this  must  be  done  by  an  inquest  to  be  taken  by  the  sheriff, 
[but  no  elegit  can  be  sued  against  the  heir  within  age,  although  the 
lands  be  specially  bound.     Co.  Lit.  290.  a.] 

Since  Littleton  wrote,  a  profitable  statute  has  been  made  con-  Elegit  creditor' t 
ceming  executions  of  lands,  32  H.  8.  c.  6.  whereby  it  is  provided,  S  6v  prw-7i!S«". 
that  if  after  lands  &c.  be  delivered  "in  execution  the  same  be  re-      [290  a] 
covered  [by  prior  title]  before  such  time  as  the  debt  or  damages  are 
paid,    the   creditor    shall   have  a  scire  facias  against  the  debtor 
his  heirs,  executors  or  assigns,  to  have  execution  of  other  lands  8cc. 
for  the  residue  of  the  debt  or  damages ;    [but  the  statute  says, 
whereby  the  tenant  is  clearly  without  remedy,  so  that  if  bat  one 
acre  remain,  the   creditor  cannot  have  a  scire  facias  against  his 
debtor's  other  lands,  because   he  may  hold  that  acre  till  he  is 
satisfied.] 

Fieri  facias,]     This  is  a  writ  mentioned  in  the  said  statute,  but  it  Fieri  facias, 
is  a  writ  of  execution  at  the  common  law.     And  it  is  called  a^ri      1-^^^^] 
facias,  because  the  words  of  the  writ  are  quod  fieri  facias  de  bonis  et 
catallis  ^c. 

And  it  is  to  be  observed,  that  these  three  writs  of  execution  Theiewritimtut 
ought  to   be  sued  out  within  the  year  and  day  after  judgment;  ye^anTaday, 
but  if  the  plaintiff  sues  out  any  of  them  within  the  year,  he  may 
continue  the  same  after  the  year  until  he  has  execution. 
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Suhiei[Uintmat'  And  to  none  of  these  writs  of  execution  the  defendant  can 
!Si!^tatid^  plead:  but  if  he  has  any  matter  since  the  judgment  to  discharge 
audita  querela,  him  of  execution,  he  may  have  an  audita  querela,  and  relieve  him- 
self that  way^  but  plead  he  cannot.  And  if  the  plaintiff  after  re- 
lease imto  the  defendant  all  executions,  yet  in  none  of  these  three 
writs  he  shall  plead  it,  but  is  driven  to  his  audita  querela,  as  hath 
been  said. 


Scire  fiuciat. 
aetUnu  ban  it. 


[291a] 


Scire  facias,]  This  is  a  judicial  writ,  and  lies  not  properly  till  a 
year  and  day  after  judgment  given ;  and  it  is  so  called,  because  the 
words  of  the  writ  to  the  sheriff  are  quod  sdre  facias  prtefai*  T.  Ifc. 
And  from  the  writ  it  appears,  that  the  defendant  is  to  be  warned  to 
plead  any  matter  [if  he  can]  in  bar  of  execution ;  and  therefore 
albeit  it  be  a  judicial  writ,  yet  because  the  defendant  may  there- 
upon plead,  this  scire  facias  is  accounted  in  law  to  be  in  nature  of 
an  action;  and  therefore  a.  release  of  all  actions  is  a  good  bar  of  the 
same,  and  likewise  a  release  of  executions  is  a  good  bar  in  a  sdre 
facias.  This  writ  was  given  by  the  statute  of  W.  2.,  for  at  common 
law  if  the  plaintiff  had  ceased  to  sue  execution  hy  fieri  facias,  or 
levari  facias  for  a  year  and  a  day  after  judgment,  he  had  been 
driven  to  his  new  original. 


Section  507. 

Release  of  suits  BUT  where  a  man  recovers  debt  or  damages,  and  it  is   agreed 
cutions?  ***      between  them  that  the  plaintiff  shall  not  sue  out  execution,  then 

it  behoves  the  plaintiff  to  release  all  executions. 

Yet  there  are  other  words  which  will  release  an  execution  with- 
out express  words  releasing  executions.  As  if  a  man  release  all 
suits,  the  execution  is  gone ;  for  no  man  can  have  execution  without 
prayer  and  suit,  but  the  king  only ;  and  therefore  if  the  king  re- 
leases all  suits,  it  is  no  bar  of  his  execution,  because  in  the  king's 
case  the  judges  ought  to  award  execution  ex  officio  without  any 
suit ;  but  a  release  of  execution  bars  the  king  in  that  case.  And 
so  note  a  diversity  between  a  release  of  all  actions  and  a  release  of 
all  suits. 


Actton%  ineiude*       If  the  body  of  a  man  be  taken  in  execution,  and  the  plaintiff 
Tut  dtht,  dxityt    release  all  actions,  yet  shall  be  remain  in  execution ;  but  if  he  re- 
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lease  all  debts  or  duties,  he  is  to  be  discharged  of  the  execution,  ordmandin- 
because  the  debt  or  duty  itself  is  discharged.  So  it  is  if  judg-  *^'"*^  **^' 
ment  be  given  in  an  action  of  debt,  and  the  body  of  the  defendant 
be  taken  in  execution  by  a  capias  ad  satisfaciendum,  and  after  the 
plainti£f  releases  the  judgment,  by  this  the  body  shall  be  dis- 
charged of  the  execution.  So  if  the  plaintiff  after  judgment  re- 
lease all  demands,  the  execution  is  discharged.  And  if  A.  be 
accountable  so  B.  and  B.  releases  to  him  all  his  duties,  this  is  no 
bar  in  an  action  of  account,  for  "  duties*'  extends  to  things  certain, 
and  what  shall  fall  out  upon  the  account  is  uncertain :  and  albeit 
the  Latin  word  is  debita,  yet  duties  shall  extend  to  all  things  due 
that  are  certain,  and  therefore  discharges  judgments  in  personal 
actions,  and  executions  also. 


Section  508.  [291 6] 

Also,  if  a  man  release  to  another  all  manner  of  demands,  this  Release  of  all 
is  the  best  release  that  can  be   made  for  the  releasee,  and  shall  best. 
enure  most  to  his  advantage.     For  by  such  release  of  all  manner 
of  demands,  all  manner  of  actions  reed  and  personal,  and  also  all 
manner  of  executions  are  taken  away  and  extinguished. 


Section  509. 

And  if  a  man  has  title  of  entry  into  any  lands  or  tenements,  by  It  includes 
9uch  a  release  his  title  is  taken  away,     Sed  qucere  de  h6c ;  for  ^^. 
FitZ' James,  chief  justice  of  England,  holds  the  contrary,  because 
an  entry  cannot  be  properly  said  to  be  a  demand.     Year-Book, 
Pasch.  19  H.  8. 

Here  title  is  taken  in  its  largest  sense,  including  right  also.  [292  a] 


Section  510. 


And  tf  a  man  has  a  rent-service  or  rent-charge,  or  common  of  Also  commons, 

rents,  an ' 
services. 


pasture  l^c.  by  such  a  release  of  all  manner  of  demands  made  to  ^^^'  *" 


the  tenant  of  the  land  out  of  which  the  service  or  the  rent  is 
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isiuinfff  or  in  which  the  common  19,  the  servic9,  the  rent,  or  tie 
common,  »  taken  away  and  extinct  i^c* 


Sfxtion  611. 

Quarrek,  con-    Also,  if  a  man  releoees  to  another  all  manner  qfquarreU,  or  all 
debates.  '  controversies  and  debates  between  them  S^c.  quaere  in  what  matter 

and  to  what  effect  such  words  shall  extend  thewuelvee  Sfc. 

If  a  man  release  all  quarrels  (a  man's  deed  being  taken  most 
strongly  against  himself)  it  is  as  beneficial  as  all  actions :  for  by 
it  all  actions,  real  and  personal,  are  released.  And  by  the  relean 
of  all  quarrels,  all  causes  of  actions  are  released  thereby,  albeit  no 
action  be  then  depending  for  the  same.  Controversies  and  debates 
are  sj/nonima  and  of  one  signification.  If  a  man  release  all  qoarreb 
it  is  as  large  as  all  actions,  which  extends  as  well  to  actions 
in  courts  of  record  as  in  base  courts.  Omnes  exactiones  seem  to  be 
large  words  ;  for  exactio  deriwUur  ab  exigendo,  and  exigere  signifiei 
to  inquire  or  demand. 


Section  512. 


'*  All  actioDs"    Also,  if  a  man  by  his  deed  be  bound  to  another  in  a  certaiH 

debt,  though      ^^^  ^f  ^f^^ney  to  be  paid  at  the  feast  of  Saint   Michael    next 

not  theh  pay-     ensuing,  if  the  obligee  before  the  said  feast  release  to  the  obliger 

all  actions,  he  shall  be  barred  of  the  duty  for  ever,  and  yet  he 

could  not  have  an  action  at  the  time  of  the  release  made. 


[2926] 


nleatt  before 
pnbaU* 


The  reason  of  this  case  is,  for  that  the  debt  is  a  thing  consisting 
merely  in  action ;  and  therefore  albeit  no  action  lies  for  the  debt, 
because  it  is  debitum  in  prasentr,  quamvis  sit  solverulum  in  futuro ; 
yet  because  the  right  of  action  is  in  him,  the  release  of  all  actions 
is  a  discharge  of  the  debt  itself. 

And  so  may  an  executor  before  probate  release  an  action,  (and 
yet  before  probate  he  can  have  no  action,)  because  the  right  of  the 
action  is  in  him,  and  so  it  was  adjudged.  And  some  say,  that  an 
ordinary  may  release  an  action,  and  yet  he  can  have  none. 
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But  if  a  man  by  deed  covenants  to  build  a  house  &lt  make  an  ReUaurfemm- 
estate,  and  before  the  covenant  broken,  the  covenantee  releases  to  ^i^^l^trSSZ 
him  all  actions,  suits,  and  quarrels,  this  does  not  discharge  the  co-  «>d*™  ^f^ 
venant  itself,  because  at  the  time  of  the  release,  nihil  fuit  debitump 
there  was  no  debt,  or  duty,  or  cause  of  action  in  being.     But  in 
that  case  a  release  of  all  covenants  is  a  good  discharge  of  the  cove-, 
nant  before  it  be  broken. 


Section  513. 

But  if  a  nian  lets  land  to  another  for  a  year  at  the  rent  of  forty  Release  of 
shillings  payable  at  Michaelmas  next,  and  before  Michaelmas  re-  lease  of  current 
leases  to  the  lessee  all  actions,  yet  after  Michaelmas  he  may  have  ''^^' 
an  action  of  debt  against  the  lessee  for  the  non-payment  of  the 
forty  shillings^  notwithstanding  the  said  release.     Stude  causam 
diversitatis  between  these  two  cases. 

This  release  shall  not  bar  the  lessor  of  his  rent,  because  it  was 
neither  debitum  nor  solvendum  at  the  time  of  the  release  made ;  for 
if  the  land  be  evicted  from  the  lessee  before  the  rent  becomes  due, 
the  rent  is  avoided ;  for  it  is  to  be  paid  out  of  the  profits  of  the 
land^  aad  it  is  a  thing  not  merely  in  action,  because  it  may  be 
granted  over.  But  the  lessor  before  the  day  may  acquit  or  release 
the  rent  [specially.] 

But  if  a  man  be  bound  in  a  bond  or  by  contract  to  another  to  pay  B(md  or  ruog- 
a  hundred  pounds  at  five  several  days,  he  shall  not  have  an  action  ^ioXmJu  w*«n 
of  debt  before  the  last  day  be  past :  and  so  note  a  diversity  be-  *"^**»' 
tween    duties  which  touch  the  realty,  and  the  mere  personalty. 
But  if  a  man  be  bound  in  a  recognizance  to  pay  a  hundred  pounds 
at  five  several  days,  presently  after  the  first  day  of  payment  he 
shall  have  execution  upon  the  recognizance  for  that  sum,  and  shall 
not  tarry  till  the  last  be  past,  for  that  it  is  in  the  nature  of  several 
judgments.    And  so  note  a  diversity  between  a  debt  due  by  re- 
cognizance, and  a  debt  due  by  bond  or  contract.     And  so  it  is  of  a 
covenant  or  promise,  after  the  first  default  an  action  of  covenant, 
or  an  action  upon  the  case  lies,  for  they  are  several  in  their 
nature. 
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Lastly,  note  a  diversity  between  debts  and  covenants^  or  pro- 
mises. If  a  man  has  an  annuity  for  term  of  years  or  for  life,  or  in 
fee,  and  he  before  it  is  behind  releases  all  actions,  this  shall  not 
release  the  annuity,  because  it  is  not  merely  in  action,  for  it  may 
be  granted  over. 


[293 a]  [The  residue  of  this   chapter    treats   of  the    mode    of  im- 

pannelling  the  jury  of  knights  in  real  actions,  and  of  wager  of 
law,  &c.] 
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CHAPTER    IX.     Section  515.  [2966] 

OP   CONFIRMATION. 

A    DEED  of  confirmation  is  commonhf  in  this  form,  or   to  this  Formrf eon- 
effect  :   '*  Know  all  men  &c.  that  I  A.  of  &c.  have  ratified  ap-  •'*"""'^" 
proved  and   confirmed  to  C.  of  8cc.   the  estate  and  possession 
which  I  have  of  and  in   one   messuage  &c.  with  the  appurte- 
nances in  F."  8cc. 

• 
A  confirmation  is  a  conveyance  of  an  estate  or  right  tit  esse,  Void  €stau  not 
whereby  a  voidable  estate  is  made  sure  and  unavoidable^  or  where-  <»»5^»'""«W«« 
by  a  particular  estate  is   increased.     A  confirmation  does  not 
strengthen  a  void  estate — it  may  make  a  voidable  or  defeasible 
estate  good,  but  it  cannot  work  upon  an  estate  that  is  void  in 
law. 


Section  616.  [296ii] 

And  in  some  cases  a  deed  of  confirmation  is  good  and  availabk.  Confirmation  of 
where  in  the  same  case  a  deed  of  release  would  not  be  good.     As  if  lease!  good  in  * 
I  let  land  to  a  man  for  life,  and  he  lets  the  same  to  another  for  ^  lifetime. 
forty  years,  and  the  lessee  enters;  if  I  by  my  deed  confirm  the 
estate  of  the  tenant  for  years,  and  after  the  tenant  for  life  dies 
during  the  term,  I  cannot  enter  into  the  land  during  the  said 
term. 

But  note,  where  a  confirmation  shall  enlarge  an  estate,  there 
privity  is  required,  as  mentioned  in  the  next  section.  So  where  a 
lessee  for  life  made  a  lease  for  thirty  years,  and  after  the  lessor  and 
lessee  for  life  made  a  lease  for  sixty  years  to  another,  which  lease 
for  sixty  years  the  lessor  first  confirmed,  and  after  that  the  lessor 
confirmed  the  lease  for  thirty  years,  and  then  the  tenant  for  life  died 


Oo.Liii.  296a.  996&.  oonfirmation.  LUL  <.fil7— 019. 

within  the  thirty  years ;  it  was  adjudged  that  the  lease  for  thirty 
years  was  determined  by  the  death  of  the  lessee  for  life,  and  that  the 
lessee  for  sixty  years  might  enter ;  for  that  albeit  the  lease  for  sixty 
years  was  the  latter  in  time,  yet  was  it  of  greater  force  in  law,  for 
that  the  lessor  who  had  power  to  confirm  which  of  them  he  would, 
did  first  confirm  the  second  lease. 


Section  517. 

Release  to         Yet  if  I  had  released  to  the  tenant  for  years  in  the  life-time  of  the 
bad.  tenant  far  lifey  such  release  would  have  been  void^far  there  was  wot 

any  privity  between  me  and  the  tenant  for  years. 


[2966]  Section  518. 

Sameof  diasei-    In  the  same  manner  it  is  if  I  be  disseised,  and  the  disseisor  makes 

sor*s  lease  ■tr 

yean.  ^  lease  to  another  for  term  of  years  ^  if  I  release  to  the  termor ,  this 

is  void:  but  if  I  confirm  the  estate  of  the  termor,  this  is  good  and 
effectual. 

No  conftrmatim       But  if  the  disseisor  make  a  lease  for  years  to  begin  at  Michael- 
tennini.  mas,  and  the  disseisee  confirm  his  estate,  this  is  void,  because  he 

has  but  an  interessi  terminiy  and  no  estate  in  him^  whereupon  a  con- 
firmation may  enure. 


Section  519. 

Confirmation  of  Also,  if  I  be  disseised,  and  confirm  the  estate  of  the  disseisor ^  he 
tef^lSii  *^  «  9^^  «^  rightful  estate  in  fee-simple,  albeit  in  tie  deed  of 
the  whole.  confirmation  no  mention  be  made  of  his  heirs,  because  he  had  a  fee- 
simple  at  the  time  of  the  confirmation.  And  if  the  disseisee  confirm 
the  estate  of  the  disseisor,  to  have  and  to  hold  to  him  and  the  heirs 
of  his  body  engendered,  or  to  have  and  to  hold  to  him  for  term  of  his 
life,  yet  the  disseisor  has  a  fee  simple  and  is  seised  in  his  demesm 
as  of  fee,  because  when  his  estate  was  confirmed,  he  had  then  a  fa 
simple,  and  such  deed  cannot  change  his  estate  without  entrf 
made  upon  him  &c. 
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In  the  same  manner  it  is,  if  the  disseisor  make  a  gift  in  tail,  and 
the  disseisee  confirms  the  estate  of  the  donee  for  the  life  of  the 
donee,  this  confirmation  enures  to  the  whole  estate  tail ;  for  a  con- 
firmation can  make  no  fraction  of  an  estate  so  as  to  extend  but  to 
part  of  the  estate  only.     Et  sic  de  caiem. 


Sfxtion  520.  [297a] 

So  if  the  disseisor's  estate  he  confirmed  for  a  day,  or  an  hour,  he  If  for  a  daj, 
has  a  good  estate  infee-simple,  whole. 

r 

But  if  a  parson  make  a  lease  for  a  hundred  years,  the  patron  and  But  lease  for 
the  ordinary  may  confirm  fifty  of  the  years,  for  they  have  an  in-  confirmed  far 
terest,  and  may  charge  in  time  of  vacation.     And  so  if  a  disseisor  P^^^f^^^> 
make  a  lease  for  a  hundred  years,  the  disseisee  may  confirm  parcel 
of  those  years ;  but  then  it  must  be  by  apt  words,  for  he  must  not 
confirm  the  lease,  or  demise,  or  the  estate  of  the  lessee,  for  if  he  do 
the  addition  as  to  part  of  the  term  will  be  repugnant  and  void,  as 
the  whole  stands  confirmed  by  the  first  words ;  but  the  confirma- 
tion in  such  case  should  be  of  the  land  for  part  of  the  term. 

So  may  the  confirmation  be  of  part  of  the  land;  as  if  it  be  of  or  part  of  land 
forty  acres,  the  disseisor  may  confirm  twenty  &c.     So  if  tenant  ^J^r  ^u 
for  life  make  a  lease  for  a  hundred  years,  the  lessor  may  confirm  *^""* 
either  for  part  of  the  term,  or  for  part  of  the  land. 

But  an  estate  of  freehold  cannot  be  confirmed  for  part  of  the  But  freehold 
estate,  because  the  estate  is  entire  and  not  several,  as  years  are.         jh^for^t 

of  estate. 


Section  521. 

A.L80,  if  my  disseisor  make  a  lease  for  life,  vnth  remainder  over  Ccmfirmatioii  to 
til  fee,  if  I  release  to  the  tenant  for  life,  this  shall  enure  to  him  in  ^""tSMf  "^'^ 

•^     '  •'  J         J   '  no  eoBct  OB 

remainder,  because  all  my  right  and  title  is  gone  by  such  release,  remainder; 

n«^-r^  t  j»    t  /•*.i*rT*  y*»        Otherwise  ^  coH- 

Sui  tf  I  confirm  the  estate  of  the  tenant  for  life  {that  has  no  effect  verso. 
on  the  remainder\  for  after  the  decease  of  the  tenant  for  life  I 
may  well  enter,  because  nothing  is  confirmed  but  the  estate  of  the 
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tenant  for  life  which  is  now  determined  ;  [fm  the  other  hand]  if  I 
confirm  the  estate  and  title  of  him  in  remainder  that  shall  emwe 
for  the  benefit  of  the  tenant  for  life,  for  if  his  estate  should  hi 
drfeated,  the  remainder  depending  upon  it  should  be  defeated  also, 
which  is  against  my  confirmation  kc. 

Omfamationto       And  SO  it  is  wbeii  the  several  estates  are  in  one  person ;  as  if  the 
fb^i^eonj^  disseisor  makes  a  gift  in  tail,  with  remainder  to  the  right  heirs  of 
fee  mMfcom-     tenant  in  tail^  if  the  disseisee  confirms  the  estate  tail,  it  shall  not 
[29*76]       extend  to  the  fee-simple.     But  if  the  disseisor  makes  .a  lease  for 
life  to  A.  and  B.  and  the  disseisee  confirms  the  estate  of  A.,  B. 
may  take  advantage  thereof;  for  the  estate  of  A.  so  confirmed  was 
a  joint  estate  with  B.,  and  in  that  case  the  disseisee  shall  not  enter 
into  the  land  to  divest  a  moiety  as  to  B.     But  if  the  disseisor  en- 
feoff* A.  and  B.  and  the  heirs  of  B.,  and  the  disseisee  confirms  the 
estate  of  B:  for  his  life,  this  shall  not  only  extend  to  his  companion, 
as  hath  been  said,  but  to  his  whole  fee-simple,  because  to  many 
purposes  he  had  the  whole  fee-simple  in  him,  and  the  confirmatioa 
shall  be  taken  most  strongly  against  the  person  who  made  it. 

Ntw  fee  created       If  A.  makes  a  lease  to  B.  for  life,  and  B.  makes  a  lease  to  C.  for 
^Mccmitnu-     j^.^  yj.^^  ^j^j^  remainder  to  A.  in  fee,  and  A.  releases  to  C.  all  his 

right,  this  is  good  to  perfect  the  estate  of  C.  for  his  life.  But  when 
C.  dies,  A.  shall  be  in  of  his  old  estate,  for  his  release  could  not 
enure  to  himself  to  perfect  his  defeasible  remainder,  but  his  anciodt 
right  remains.  And  note,  that  in  this  case  the  fee  is  divested  and 
vested  all  at  one  instant ;  in  the  same  manner  as  if  tenant  in  tail 
makes  a  lease  for  life,  at  the  same  instant  the  estate  tail  is  divested 
out  of  the  donee,  and  the  reversion  in  fee  out  of  the  donor,  and  a 
new  fee  is  vested  in  tenant  in  tail.  And  so  if  the  husband  makes 
a  lease  for  life  of  his  wife's  land,  he  divests  his  own  estate  which  he 
has  in  her  right  and  the  inheritance  of  his  wife,  and  at  the  same 
instant  vests  a  new  reversion  in  fee  in  himself. 


Nm-elaim  by  For  that  the  remainder  is  depending  ^*c.]  The  reason  is,  that  by 
^/^l^iwtate  ^^®  confirmation  to  him  in  reversion  all  the  right  of  the  person 
^^rKf\Q  T       confirming  is  gone,  and  because  he  cannot  by  his   entry  avoid 

the  estate  of  the  lessee  for  life,  without  avoiding  the  estate 
of  the  lessor,  which  is  against  his  own  confirmation ;  and  it 
has  been  adjudged,  that  if  a  disseisor  makes  a  lease  for  life,  and 
after  levies  a  fine  of  the  reversion  with  proclamations,  and  the  fire 


[298fl] 
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years  pass,  so  that  the  disseisee  is  barred  of  his  right  of  entry,  he 
shall  not  enter  upon  the  lessee  for  life,  [for  this  silent  confirmation 
of  the  remainder  enures  equally  to  confirm  the  prior  estate  for 
life.] 

The  remcunder  should  be  defeated.]   It  is  regularly  true^  that  when  Particular 
the  particular  estate  is  defeated,  the  remainder  shall  be  defeated  rmahderdt'' 
also,  but  this  rule  hath  divers  exceptions.     As  if  the  lessor  disseise  •^'^f!^  "'*''  *"* 
A.  lessee  for  life,  and  makes  a  lease  to  B.  for  the  life  of  A.  with  re-  ^^  ^«^«  "»* 

.  continuanca  of 

mainder  to  C.  in  fee,  albeit  A.  re-enters,  and  defeats  the  estate  for  particular  estate 
life,  yet  the  remainder  to  C.  being  once  vested  by  good  title  shall  ^  "^PP^^^  **• 
not  be  avoided ;  for  it  is  contrary  to  reason  that  the  lessor  should 
have  the  remainder  again  against  his  own  livery.     So  it  is  if  a  lease 
be  made  to  an  infant  for  life,  with  remainder  over  in  fee,  and  the 
infant  at  his  full  age  disagrees  to  the  estate  for  life,  yet  the  remain- 
der is  good,  for  it  was  once  vested  by  good  title  [and  cannot  after- 
wards be  defeated  by  any  accident  to  the  particular  estate, — the 
merger  or  forfeiture  of  that  estate  may  accelerate  the  remainder, 
but  cannot  destroy  it],  and  in  both  these  cases  it  is  observable  that 
there  was  a  particular  estate  at  the  time  of  the  remainder  created. 
[So  that  the  remainder  was  good  in  its  inception,  and  being  vested  is 
not  liable  to  destruction  by  the  destruction  of  the  particular  estate.] 
So  if  a  lease  be  made  to  A.  for  the  life  of  B.  with  remainder  to  C.  in 
fee,  and  A.  dies  before  an  occupant  enters,  here  also  is  a  remainder 
without  a  particular  estate,  and  yet  the  remainder  continues  good.* 
So  where  a  rent  is  granted  to  the  tenant  of  the  land  for  life,  with 
remainder  in  fee,  this  is  a  good  remainder,  albeit  the  particular  es- 
tate continues  not  [but  becomes  merged  in  the  land],  for  eo  instante 
that  the  tenant  takes  the  particular  estate,  eo  instante  the  remainder 
▼ests,  and  the  suspension  in  judgment  of  law  accrues  after  tl\e 
taking  of  the  particular  estate.     As  if  a  man  grants  a  rent  to  B. 
for  the  life  of  Alice,  with  remainder  to  the  heirs  of  the  body  of 
Alice,  this  is  a  good  [contingent]  remainder,  and  yet  it  must  vest 
upon  an  instant,  [that  is  it  cannot  vest  during  the  continuance  of 
the  particular  estate,  but  only  in  the  very  instant  of  its  determin- 
ation.] 


♦  This  is  not  strictly  true,  for  there  is  a  particular  estate,  though  it  be  for  a  time 
without  an  owner.  Now  there  is  a  special  occupant  appointed  by  law,  which  re- 
duces the  case  in  the  text  to  a  moot  point. 
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Sp:ction  522. 

Release  to  one  AhSO,  if  there  be  two  disseisors,  and  the  disseisee  releases  to  one 
n^"Seoth^!  of  them,  the  releasee  shall  hold  his  companion  out  of  the  land.  But 
rurttraofcon-     ^  ^^^  disseisee  confirm  the  estate  of  one,  without  saying  more  in 

the  deed,  [that  is  without  adding  ** and  to  his  heirs'''\  some  say  that 
he  shall  not  hold  his  companion  out,  but  shall  hold  jointly  with  him 
for  that  nothing  was  confirmed  but  his  estate  which  was  joint. 

Except  heirs  But  if  the  Confirmation  be  to  one  disseisor  and  his  heirs  or  of  all 

added.  ^Y^^  ^jgj^^  ^j.  ^1^^  disseisee  in  the  land,  he  shall  hold  out  his  compa- 

nion as  appears  by  inference  from  this  section. 


[2986]  Sectiox  523. 

Confirmation  And  some  have  said,  that  if  two  joint-tenants  he,  and  one  cor- 
tenant  to*hi8  firms  the  estate  of  the  other,  that  the  estate  remains  joint  as  be- 
companion  nu-  fojrg^     g^t  if  the  confirmation  had  been  to  the  other  and  his  heirs, 

gatoiy  without    •'•'•' 

word  *'  heirs."    then  would  the  other  have  a  sole  estate  in  the  tenements  &c.    And 

therefore  it  is  a  good  and  sure  thing  in  every  confirmation  to  hate 
these  words  ;  in  fee,  or  in  fee  tail,  or  for  life,  or  for  years,  ac- 
cording to  the  intention. 

And  this  confirmation  [without  heirs]  leaves  the  estate  as  it  was, 
and  amounts  not  to  a  severance  of  the  jointure,  as  some  have  said. 


Section  524. 

Confirmation  FoR  according  to  some,  if  a  man  lets  land  to  another  for  life,  and 
ca^?^?he  ^f^^^  confirms  his  estate  to  hold  to  him  and  his  heirs,  this  confirma- 
wfth  w^lJf'*  ^^^  ^  ^^  heirs  is  void,  for  his  heirs  cannot  have  an  estate  which  wan 
"heirs."  only  for  term  of  his  life.     But  if  the  confirmation  he  thus,  to  have 

the  same  land  to  him  and  his  heirs,  [without  any  recital  that  thf 
confirmation  is  intended  to  be  confined  to  the  estate  for  life]  this 
confirmation  passes  a  fee-simple  in  the  land,  for  the  habeni^"- 
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works  on  the  land,  and  not  on  the  estate  which  the  tenant  already 
hath. 

W  herein  it  i3  to  be  noted,  that  the  hal)€ndum  and  the  premises  Habendum  may 
do  in  substance  well  agree  together,  and  that  the  habendum  may  ^i^'JjJLp^ 
enlarge  the  premises,  but  cannot  abridge  the  same.  vrtmiaei. 


Section  525. 

Also,  if  I  let  land  to  a  feme  sole  for  life  [as  distinguished  from  ConfinnatioQ  to 
the  next  section  where  the  lease  is  for  yearsli  and  she  takes  hus-  ^^^  enures 
band,  and  I  confirm  the  estate  of  the  husband  and  wife,  to  hold  ^^"^^ 
for  their  lives  ;  in  this  case  [also  the  habendum  has  no  effect  on  the 
premises]  and  the  husband  still  holds  jointly  with  his  wife,  but  in 
her  right  for  term  of  her  life  [as  before"].  Nevertheless  this  confirm- 
ation shall  enure  to  the  husband  by  way  of  remainder  for  term  of 
his  life,  if  he  survives  his  wife. 

Hence  it  appears  that  the  baron  has  such  an  estate  in  the  land  in   Huibandumd 
right  of  his  wife  as  is  capable  of  confirmation  to  enlarge  the  estate;  cttpabUafre- 
and  therefore  if  the  confirmation  had  been  made  to  him  alone,  to  ^«J*»»'5^- 

'         malum  tnfti,^ 

hold  to  him  and  his  heirs,  this  would  have  conveyed  the  fee-simple 
to  him  after  the  decease  of  his  wife  :  for  if  in  this  case  a  release 
had  been  made  to  the  husband  and  his  heirs,  that  would  have  been 
sufficient  to  convey  the  inheritance  of  the  land  to  the  husband. 
And  if  in  Littleton's  case  the  confirmation  had  been  to  the  husband  [2996] 
and  wife,  to  hold  to  the  two  and  their  heirs,  they  would  have  been 
joint-tenants  of  the  fee-simple,  and  the  husband  would  have  been 
seised  in  right  of  his  wife  for  her  life ;  for  the  husband  and  wife 
cannot  take  by  moieties  during  the  coverture. 

If  a  man  lets  land  to  husband  and  wife,  to  hold  one  moiety  to  Hud>and  and 
the  husband  for  his  life,  and  the  other  moiety  to  the  wife  for  her  ^^,(^1,  hZ 
life,  and  the  lessor  confirms  the  estate  of  both  in  the  land,  to  hold  conjirmatton  t» 

'  ^  ^  them  enures, 

to  them  and  their  heirs ;  by  this  confirmation  as  to  the  moiety  of 
the  husband,  it  enures  only  to  the  husband  and  his  heirs,  for  the 
wife  had  nothing  in  that  moiety  ;  but  as  to  the  moiety  of  the  wife, 
they  are  joint-tenants,  as  hath  been  said;  for  the  husband  has 
such  an  estate  in  his  wife's  moiety,  in  her  right,  as  is  capable  of  a 
confirmation.     But  if  such  a  lease  for  life  be  made  to  two  men  by 
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several  moieties,  and  the  lessor  confirms  their  estates  in  the  land,  to 
hold  to  them  and  their  heirs,  they  are  tenants  in  common  of  the 
inheritance  ;  for  regularly  the  confirmation  shall  enure  according  to 
the  quality  and  nature  of  the  estate  which  it  purports  to  enlarge 
and  increase. 


C&nfirmation  to 
tenant  for  life 
and  remainder- 


To  tenant  fer 
life  and 
Mtranger, 


If  a  lease  for  life  be  made  to  A.  with  remainder  to  B.  for  life,  and 
the  lessor  confirms  their  estates  in  the  land,  to  hold  to  them  and 
their  heirs,  A.  takes  one  moiety  to  him  and  his  heirs,  and  B.  the  other 
moiety  to  him  and  his  heirs,  that  is,  the  limitations  will  stand  thus 
as  to  one  moiety  to  A.  for  life,  with  remainder  to  B.  for  life,  with  re- 
mainder to  A.  in  fee,  and  as  to  the  other  moiety  to  A.  for  life,  with 
remainder  to  B.  in  fee,  for  B/s  remainder  for  life  will  in  his  own 
moiety  become  merged  and  extinguished  in  his  remainder  in  fee,  in 
the  same  way  as  if  the  reversion  be  granted  to  tenant  for  life  and  a 
stranger  it  is  executed  for  one  moiety  [in  the  tenant  for  life,  and 
the  other  moiety  the  stranger  takes  by  original  limitation ;]  and 
therefore  they  are  tenants  in  common  [in  fee,  and  A.,  who  before 
had  all  the  land  for  life,  has  now  only  half  in  fee.] 


Confirmation  to 
two  who  are 
Hised  in  tail 
maket  tenancy 
in  common  of 
reverncn. 


If  lands  be  given  to  two  men  and  the  heirs  of  their  bodies  be- 
gotten, and  the  donor  confirms  their  estates  in  the  land,  to  hold  to 
them  and  their  heirs ;  in  this  case  some  are  of  opinion,  that  they 
shall  be  joint-tenants  of  the  fee-simple,  because  the  donees  were  joint- 
tenants  for  life,  for  that  the  confirmation  must  enure  according  to 
the  estate  which  they  have  in  possession,  which  is  a  joint  estate  for 
life.  But  others  hold  the  contrary.  For  first,  say  they,  that  the 
donees  have  to  some  purposes  several  inheritances  executed,  though 
as  between  the  donees  a  survivorship  shall  hold  for  their  Uves. 
Secondly,  they  say,  that  when  the  whole  estate,  which  compre- 
hends several  inheritances,  is  confirmed,  the  confirmation  roust 
enure  according  to  the  several  inheritances,  which  is  the  greater 
and  most  perdurable  estate,  and  therefore  that  the  donees  shall  be 
tenants  in  common  of  the  inheritance  in  this  case. 


JVkat  remain'        ^^^  albeit  in  this  casc  of  Littleton,  the  husband,  by  the  confirm- 
*^f!*T*''  *     ation  chains  an  estate  for  life  in  remainder,  (as  Littleton  terms  it, 

actum  of  waste,  &  '   ^  ^ 

which  some  do  object  to  as  not  being  strictly  a  remainder,)  yet  if 
the  husband  commits  waste,  an  action  of  waste  shall  lie  against 
him  and  his  wife,  notwithstanding  the  mean  remainder,  because 
the  husband  himself  commits  the  waste  and  does  the  wrong ;  and 
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therefore  this  remainder  shall  not  excuse  him^  no  more  than  it 
would  where  a  man  leases  to  A.  during  the  life  of  B.  with  remain- 
der to  A.  during  the  life  of  C,  if  the  lessee  commits  waste  an  action 
of  waste  will  lie  against  him. 


Section  526.  • 

But  if  1  let  land  to  a  feme  sole  for  a  term  of  years  y  and  she  takes  Confinnation  t 

husband,  and  I  con^rm  the  estate  of  husband  and  toife,  to  hold  for  wife  enures 

term  of  their  lives:  in  this  case  they  have  a  joint  estate  in  the  free-  ^°^' 
hold,  for  the  wife  had  no  freehold  before  S^c. 

And  it  is  to  be  observed,  that  chattels  real,  as  leases  for  years^  of  kuAand't 
wardships,  and  the  like,  are  not  by  the  marriage  given  to  the  husband  JjSyJ*^,J^*J^ 
absolutely  as   all  his  chattels  personal  are,  but  conditionally  only,  rtaL 
that  is  if  the  husband  happen  to  survive  her,  but  he  has  power  to      >'         ^ 
alien  them  at  his  pleasure ;  in  the  mean  time  [i.  e.  till  alienation] 
the  husband  is  possessed  of  the  chattels  real  in  right  of  his  wife, 
which  possession  admits  of  a  confirmation  or  release. 


Section  527. 

Al80,  if  my  disseisor  grants  a  rent  charge  which  I  confirm  and  Confinnation 
afterwards  enters  upon  the  disseisor;  quaere,  in  this  case,  if  the  ^^'l^nt- 
land  be  discharged  of  the  rent  or  no,  charffe  not 

•^        •'  avoided  by 

feoffor's  entry 

It  is  a  general  rule  that  such  a  thing  as  I  may  defeat  by  my  entiy  broken. 
I  may  make  good  by  my  confirmation.  Therefore  if  a  feoffee  upon 
condition  grant  a  rent  charge  in  fee,  and  the  feoffor  confirms  it, 
and  afterwards  the  condition  is  broken,  and  the  feoffor  enters,  he 
shall  not  avoid  the  rent  charge.  And  so  it  is  if  the  heir  of  the  dis- 
seisor grant  a  rent  charge,  and  the  disseisee  confirms  it,  and  after- 
wards recovers  the  land,  he  shall  not  avoid  the  rent:  and  yet  in 
neither  of  these  cases  was  his  entry  congeable  at  the  time  of  the 
confirmation. 
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Section  528. 


Pareon'* charge  AiiSO,  if  a  parson  of  a  church  charge  his  glebe,  and  the  painm 

confirmed  by  »^        j.  «/  «/  m 

and  prdinary  confirm  tlie  same,  then  shall  the  same  grant  stand  in 


patron,  &c. 
good,  if  latter 
has 


the  fee. 


force.  But  in  this  case  it  is  necessary  that  the  patron  have  a  fu 
simple  in  the  advowson ;  for  if  he  have  but  an  estate  for  life  or  « 
tail,  the  grant  shall  stand  good  only  during  his  life  and  the  life  ^ 
the  parson    who  granted. 


Pamon  U  seised 
of  the  church 
and  glebe, 

[3006] 


Patron  and  or- 
dhutru' s  assent 
liefort  grant 
enough ; 


Farsoft]  In  legal  signification  is  taken  for  the  rector  of  a  paro- 
chial church,  and  he  is  said  to  be  seised  in  jure  ecclesiie,  and  the 
law  had  an  excellent  end  therein,  viz.  that  in  his  person  the  church 
might  sue  for  and  defend  her  rights ;  and  also  be  sued  by  any  who 
had  an  elder  or  better  title ,  and  when  the  church  is  full,  it  it  said 
to  be  full  and  provided  with  a  parson.  Parson  imperson-ee,  is  the 
rector,  who  is  in  possession  of  the  church  parochial,  be  it  pre- 
sentative,  or  impropriate,  and  of  whom  the  church  is  full. 

Here  arc  divers  things  to  be  noted.  First,  that  the  confir- 
mation is  but  a  mere  assent  by  deed  to  the  grant ;  and  there- 
fore it  is  holden,  that  if  there  be  parson,  patron,  and  ordinar\% 
and  the  patron  and  ordina^^'  give  licence  by  deed  to  the  parson 
to  grant  a  rent  charge  out  of  the  glebe,  and  the  parson  grants 
the  rent  charge  accordingly,  this  is  good,  and  shall  bind  the  suc- 
cessor ;  and  yet  here  is  no  confirmation  subsequent,  but  a  licence 
precedent. 


except  patron  be 
Ordinary,  then 
Dean  mmt  as- 
sent : 


Secondly,  The  ordinary  alone,  without  the  dean  and  chapter, 
may  agree  thereunto,  either  by  licence  precedent,  or  confirmation 
subsequent ;  for  that  the  dean  and  chapter  has  nothing  to  do  with 
what  the  bishop  does  as  ordinary  in  the  life-time  of  the  bishop. 
But  Thirdly,  If  the  bishop  be  patron,  there  the  bishop  cannot  con- 
firm alone,  but  the  dean  and  chapter  must  confirm  also;  for  the 
advowson  or  patronage  is  parcel  of  the  possession  of  the  bishopric; 
and  therefore  the  bishop,  without  the  dean  and  chapter,  cannot 
make  the  grant  good,  but  only  during  his  own  life,  [to  make  it 
good]  after  the  decease  of  the  incumbent  [there  must  be]  either  a 
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licence  precedent,  or  a  confirmation  subsequent  [by  the  dean  and 
chapter.] 

A.  parson  of  D.  is  patron  of  the  church  of  S.  as  belonging  to  his  or  patron  be 
church  of  D.,  and  presents  B.  who  by  consent  of  A.  and  of  the  or-  ^^^I'^^a   ** 
diuary,  grants  a  rent  charge  out  of  the  glebe  ;  this  is  not  good  to  •^'*"*' 
make  the  rent  charge  perpetual,  without  the  assent  of  the  patron  of 
A.  no  more  than  the  assent  of  the  bishop  is  who  is  patron  without 
the  dean  and  chapter,  or  no  more  than  the  assent  of  the  patron  is 
who  is  tenant  in  tail  or  for  life,  as  in  the  text.     And  Littleton  here 
says,  that  the  patron  who  confirms  must  have  a  fee-simple,  mean- 
ing to  make  the  charge  perpetual. 

Fourthly,  he  that  is  patron  must  be  patron  in  fee-simple;  for  if  Patron  must 
he  be  tenant  in  tail,  or  tenant  for  life,  his  confirmation  or  agree-  btefeeorae-*' 
ment  is  not  good  to  bind  any  successor,  but  such  only  as  come  into  9»^ire  stick  dur- 
the   church   during  his  life.     So   if  the  estate   of  the  patron  be 
conditional,  and  he  confirms,  and  afterwards  the  condition  is  broken, 
his  confirmation  is  void.     But  if  the  patron  be  tenant  in  tail,  and 
discontinues  the  estate  in  tail,  the  lease  shall  stand  good  during  the 
.  discontinuance ;  and  if  the  estate  tail  be  barred,  it  shall  stand  good 
for  ever. 

But  here  a  diversity  is  to  be  observed  between  a  sole  corporation,  Powers  of  ecek- 
as  parson,  prebend,  vicar,  and  the  like,  (who  have  not  the  absolute  '^iom  aTcam- 
fee  in  them,  for  to  their  grants  the  patron  must  give  his  consent,)  '"*^"  '""'• 
and  a  corporation  aggregate  of  many,  as  dean  and  chapter,  master 
fellows  and  scholars  of  a  college,  abbot  or  prior  and  convent,  and 
the  like,  or  any  sole  corporation  who  has  the  absolute  fee,  as  a 
bishop  with  consent  of  the  dean  and  chapter  ;  these  aggregate  cor- 
porations may  by  the  common  law  make  any  grant  of  or  out  of  their 
possessions,  without  their  founder  or  patron,  albeit  the  abbot  or 
prior  8ic.  were  presentable :    and  the  same  was  at  common  law  of 
a  bishop,  because  the  whole  estate  and  right  of  the  land  was  in 
them,  and  they  may  respectively  maintain  a  writ  of  right.     [But 
now  they  are  restrained  by  divers  acts  of  Parhament  presently  men- 
tioned.]    If  a  bishop  has  two  chapters,  and  makes  a  grant,  both       [301a] 
chapters  must  confirm  it,  or  else  the  successor  may  avoid  the  grant. 
But  if  one  of  the  chapters  be  dissolved,  then  the  confirmation  of  the 
other  is  sufficient,  and  in  no  case  does  such  grant  need  the  confir- 
mation of  the  king,  though  he  is  founder  and  patron  of  all  bishop- 
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Feoffment  not 
eonJirmabU  be* 
fore  livery,  con 
tm  of  grant  be' 
fore  attornment, 

Beatraining 
ttatutei. 


rics.  And  note  the  confirmation  which  Littleton  here  speaks  of 
must  be  made  in  the  life-time  or  during  the  incumbency  of  the  par- 
son ;  and  so  in  the  case  of  the  bishop  or  other  sole  corporatioD, 
must  it  be  made  in  his  life-time.  But  it  is  to  be  remembered  that 
grants  made  by  parson,  prebends,  vicars,  bishops,  master  and  fel- 
lows of  any  college,  dean  and  chapter,  master  or  guardian  of  aoy 
hospital,  or  any  other  person  having  a  spiritual  or  ecclesiastical 
living  are  restrained  by  divers  acts  of  parliament  to  make  any  grant, 
rent  charge,  lease  or  alienation,  other  than  such  as  are  mentioned 
in  those  acts,  which  you  may  read  at  large,  and  the  expositions 
thereon  in  my  commentaries ;  [i.  e.  Readings  on  the  Statutes.] 


Section  529. 


reTchM'^^*"  *  Also,  if  a  man  lets  land  for  life,  and  the  tenant  for  life  charges 
confirmed  by  the  land  with  a  refit  in  fee,  [which  must  necessarily  determine  <m 
good,  when.       the  ffrantor's  death,]  and  he  in  reversion  confirms  the  same  grant, 

the  charge  is  good  enough  and  effectual,    [without  words  of  e»- 

largement  or  clause  of  distress.] 

But  if  the  tenant  for  life  had  granted  a  rent  to  another  and  his 
heirs  during  the  life  of  the  grantor  by  express  words,  and  the  lessor 
had  confirmed  that  grant,  the  same  would  nevertheless  determine 
by  the  death  of  tenant  for  life.  But  if  tenant  for  life  upon  condition 
grants  a  rent  in  fee,  and  the  lessor  confirms  this  grant,  then  if  aftff 
condition  broken  the  lessor  re-enters,  he  shall  not  avoid  the  grant. 


Section  530. 


Chantry. 


An  d  quaere  if  the  patron  of  a  chantry  and  the  chaplain  may  ckargi 
the  same  with  a  rent  charge  in  perpetuity. 


[3016] 


Section  531. 


"  Give  and       Also,  in  Some  cases  this  verb  dedi,  or  this  verb  conce^si,  has  the 
w^i^  ofam-     ^^'""^  ^-ff^^^  ^^  substance,  and  shall  enure  to  the  same  intent,  as  the 

firmatioB. 
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verb  confirmavL  As  if  I  be  disseised  of  an  acre  of  land,  and  make  a 
deed  thus,  Sciant  praesentes  &c.,  quod  dedi  to  the  disseisor  S^e.,  or 
quod  concessi  to  the  said  disseisor,  and  deliver  the  deed  only  to  the 
disseisor  without  any  livery  of  seisin  of  the  land,  this  is  a  good 
confirmation,  and  as  strong  in  law  as  if  there  had  been  in  the  deed 
this  verb  confinnavi  &.c. 

Here  observe,  that  some  words  are  large  and  have  a  general  ex-  Tkey  include 
tent,  and  some  have  a   proper  and  particular  application.    The  Iftt^othm- word\ 
former  sort  may  contain  the  latter :  as  dedi,  or  concessi  may  amount  operate  only  m 
to  a  grant,  a  feonment,  a  gift,  a  lease,  a  release,  a  connmation,  a 
surrender  Scc.^  and  it  is  in  the  election  of  the  party  to  use  them  to 
which  of  these  purposes  he  will.     But  a  release,  confirmation,  or 
surrender  &c.,  cannot  amount  to  a  grant  &c.,  nor  can  a  surrender 
amount  to  a  confirmation  or  a  release  &c.,  because  these  are  proper 
and  peculiar  conveyances  destined  to  a  special  end.    And  there  are 
other  words  besides  dedi  and  concessi,  that  will  amount  to  a  confir- 
mation, as  dimisi.     In  ancient  statutes  and  in  original  writs  this 
word  dimisi  is  applied  not  only  to  a  lease  for  life,  but  to  a  gift  in 
tail,  and  to  an  estate  in  fee.    And  he  to  whom  such  deed  compre- 
hending dedi  £fc.,  is  made,  may  plead  it  as  a  grant,  as  a  release,  or 
as  a  confirmation,  at  his  election. 

If  a  parson  and  ordinary  make  a  lease  for  years  of  the  glebe  to  SamevHrrdrnm 
the  patron,  and  the  patron  by  his  deed  grants  it  over,  or  if  the  dis-  ^^^^^J^^ 
seisor  grants  a  rent  to  the  disseisee,  and  he  by  his  deed  grants  it  cmjirmatim. 
over,  and  after  re-enters ;  in  both  these  cases  one  and  the  same      *-         ^ 
words  amount  to  a  grant  and  a  confirmation.     And  so  it  is  if  a  dis- 
seisor make  a  lease  for  life,  or  a  gift  in  tail,  with  remainder  to  the 
disseisee  in  fee  and  the  disseisee  by  his  deed  grants  over  the  remain- 
der and  the  particular  tenant  attorns,  the  disseisee  shall  not  enter 
upon  the  tenant  for  life,  or  in  tail,  for  if  he  should  he  would  avoid 
his  own  deed,  which  amounts  to  a  grant  of  the  estate  and  a  confir- 
mation also. . 


Sects.  532,  .633. 


[iliuf  note,  whensoever  a  confirmation  enlarges  or  gives  an  estate  Woris  of  in- 

there  ought  to  be  apt  words  used  for  the  same,  as  *  heirs' for  a  fee,  '>«"*"»<»'*- 

'  heirs  of  his  body,' for  an  estate  tail,  and  tlie  Kite.]  finnation  by  ei 
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Section  534. 


Feoifmentby 
disseisor's  heirs 
and  disseisee 
operates  how. 


Also  if  a  man  be  disseised,  and  the  disseisor  dies  seised,  and  his 
heir  is  in  by  discent,  and  after  the  disseisee  and  the  heir  of  the 
disseisor  make  a  deed  jointly  to  another  in  fee  with  livery  of  seisin 
this  is  the  feoffment  of  the  heir  and  confirmation  of  the  disseisee. 
But  if  the  disseisee  in  this  case  brings  a  writ  of  entry  in  the  per  and 
cui  against  the  alienee  of  the  heir  of  the  disseisor,  quaere,  how  he 
shall  plead  this  deed  against  the  demandant  by  way  of  confirma- 
tion ^c.  And  know,  my  son,  that  it  is  one  of  the  most  honorable, 
laudable,  and  prof  table  things  in  our  law,  to  be  acquainted  with 
the  science  of  good  pleading  in  actions  real  and  personal;  and  there- 
fore I  counsel  thee  especially  to  employ  thy  courage  and  care  to 
learn  the  same. 


feoffment  by 
feoffeee  and 
cestui  que  um. 

[3026] 


Feoffment  of  the  heir  £fc.]  For  the  land  shall  ever  pass  from  the 
person  who  has  the  estate  in  the  land.  As  if  cestui  que  use  and  his 
feoffees  after  the  statute  of  1  R.  3.,  and  before  the  statute  of 
27  H.  c.  10.,  had  joined  in  a  feoffment,  it  shall  be  accounted  the 
feoffment  of  the  feoffees,  [and  the  confirmation  of  thecestuis  qui  use] 
because  the  estate  of  the  land  was  in  them. 


Tenant  for  life 
and  remainder- 
man*tjine  or 
feoffment  oper- 
ates  how. 


So  it  is  if  tenant  for  life,  and  he  in  remainder  or  reversion  in  fee, 
join  in  a  feoffment  by  deed.  The  livery  of  the  freehold  shall  move 
from  the  lessee,  and  the  inheritance  from  the  reversioner  or 
remainder-man,  according  to  their  respective  estates.  For  it  can- 
not be  adjudged  by  law,  that  the  feoffment  of  tenant  for  life  draws 
the  revei*sion  or  remainder  out  of  the  lessor  or  him  in  remainder,  or 
that  such  a  feoffment  works  a  wrong  because  they  joined  together. 
If  there  be  tenant  for  life,  with  remainder  in  tail  dec.  and  tenant  for 
life  and  the  remainder-man  in  tail  levy  a  fine,  this  is  no  discontinu- 
ance o;*  divesting  of  any  estate  in  remainder,  but  each  party 
passes  that  which  he  has  power  and  authority  to  do.  And  if  A. 
tenant  be  for  life,  with  remainder  to  B.  for  life,  with  remainder  to 
C.  in  tail,  with  remainder  to  the  right  heirs  of  B.,  and  A.  and  B. 
join  in  a  feoffment  by  deed,  albeit  it  may  be  said  that  this  is  the 
feoffment  of  A.  and  the  confirmation  of  B.,  and  consequently  that 
he  in  remainder  in  tail  cannot  enter  for  the  forfeiture  during  the 
life  of  B.,  yet  because  B.  joined  in  the  feoffment,  which  was  a 
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tortious  act  as  to  the  remainder-man  in  tail,  both  the  tenants  for 
life  shall  forfeit  their  estates,  and  he  in  the  remainder  in  tail  may 
enter  for  the  forfeiture.  But  if  the  reversioner  in  fee  and  tenant 
for  life  join  in  a  feoffment  by  parol,  this  shall  be  (as  some  hold) 
first,  a  surrender  of  the  estate  for  life,  and  then  a  feoffment  of  the 
reversioner ;  for  otherwise,  if  the  whole  should  pass  from  the  lessee, 
then  he  in  the  reversion  might  enter  for  the  forfeiture,  and  every 
man's  act  (tit  res  magis  valeai)  shall  be  construed  most  strongly 
against  himself. 

And  it  is  to  be  observed,  that  if  the  disseisor  and  disseisee  join  Operation  rf 
in  a  charter  of  feoffment,  and  enter  into  the  land  and  make  livery,  -^^J^lS 
it  shall  be  accounted  the  feoffment  of  the  disseisee,  and  the  con-  *»*»«««. 
firmation  of  the  disseisor ;  [but  if,  as  in  Littleton's  case,  the  entry  of      ^         ^ 
the  disseisee  be  taken  away  by  the  descent  cast,  then  is  it  the 
feoffment  of  the  heir  and  the  confirmation  of  the  disseisee]. 


Section  636.  [305a] 

In  the  same  manner  it  is,  if  a  man  has  a  rent  charge  out  of  certain  Rent-chaige 

Jand,  and  he  confirms  the  estate  which  the  tenant  has  in.  the  land,  fiimor. 
yet  the  rent  charge  remains  to  the  confirmor. 


moQ< 


Section  537. 

In  the  same  manner  it  is,  if  a   man  has  common  of  pasture  in  So  does  com' 
another  man's  land,  if  he  confirms  the  estate  of  the  tenant  of  the 
land,  nothing  shall  pass  of  his  common  which  notwithstanding  his- 
confirmation  shall  remain  to  him,  as  it  was  before. 

And  note,  that  a  man  cannot  abridge  a  rent  charge  or  common 
of  pasture  by  a  confirmation,  as  he  may  a  rent  service  in  respect 
of  the  privity  between  the  lord  and  tenant;  and  so  it  is  said  a 
tenure  may  be  abridged  by  a  confirmation,  but  not  a  rent  charge 
or  common.  But  a  man  may  release  part  of  his  rent  charge,  or 
common  8cc. 
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[307  fl]  Section  643. 

Releaieinex-    And  sometimes  the  verbs  dedi  et  concessi  shall  enure  by  way  of 

extinguishment  of  the  thing  given  or  granted;  as  if  a  tenant  holds 
of  his  lord  by  a  certain  rent,  and  the  lord  by  his  deed  grants 
the  same  rent  to  the  tenant  and  his  heirs,  this  shall  enure  by  waj 
of  extinguishment,  and  thereby  the  rent  is  extinct.  - 

The  grant  enures  also  by  way  of  release. 


[307fc]  Section  544. 

lUleue  of  rent   So  if  one  having  a  rent  charge  out  of  certain  land  grants  to  tU 

tenant  of  the  land  the  rent  charge,  the  rent  is  extinct,  for  a  man 
cannot  have  a  rent  out  of  his  own  land. 

But  if  the  grant  be  to  the  tenant  of  the  land  and  a  stranger^  the 
rent  shall  be  extinguished  but  for  a  moiety:  and  so  it  is  of  a 
seigniory. 


Section  545. 

Confirmation  to  Also,  if  I  let  land  to  a  man  for  a  term  of  years,  and  cfterwards 
termor,  j  confirm  his  estate  without  more  words  in  the  deed,  by  this  he  has 

no  greater  estate  than  for  the  term  of  years  he  had  before. 


Section  546. 

curies  freehold,  BuT  if  I  release  to  him  all  my  right  which  I  have  in  the  land 
^^°'  without  more  words  in  the  deed,  he  has  an  estate  of  freehold;  [to 

carry  it  fur  titer,  words  of  inheritance  must  be  inserted.'] 
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Section  647.  [308a] 

Also,  if  I  being  within  age  hi  lands  to  another  for  term  of  Reietse  to 
twenty  yearst  and  the  lessee  grants  the  land  to  another  for  term  bad^om^<^ 
of  ten  years :  in  this  case,  when  I  am  cf  full  age,  if  I  release  to  confira^tion. 
the  grantee  of  my  lessee  kc.  this  release  is  void,  because  as  between 
him  and  me  tliere  is   no  privity.      But  if  I  confirm  his  estate, 
such  confirmation  is  good.     But  if  my  lessee  grant  all  his  estate 
to  another,   then  my  release  made   to  his  grantee  is  good  and 
effectual. 

Here  it  is  observable,  that  the  lease  of  an  infant  is  not  void  but  infantas  Uat$ 
voidable.  ' 


Section  548. 

Also,  if  a  man  grants  a  rent  charge  issuing  out  of  his  land  [that  Confinnation  of 
is,  a  rent  charge  already  created]  to  another  for  life,  and  after  '«"**«»»«»•• 
confirms  his  estate  in  the  rent,  to  hold  to  him  in  fee-tail  or  in 
fee-simple ;  this  confirmation  is  void  so  as  to  enlarge  the  estate  in 
the  rent,  for  the  confirmor  had  not  any  reversion  therein. 

Here  the  diversity  is  apparent,  between  a  rent  newly  created  and  ciauurfdu* 
a  rent  in  esse :  which  needs  no  explanation.     Only  this  is  to  be  ob-  JJJ^JI^^^^J', 
served,  that  Littleton  intends  that  the  deed  of  confirmation  is  not 
to  contain  any  clause  of  distress  ;  for  otherwise,  as  to  the  confirm- 
ation the  deed  is  void,  but  the  clause  of  distress  amounts  to  a  new 
grant,  as  in  the  Chapter  of  Rents  has  been  said. 


Section  549. 

But  if  a  man  be  seised  in  fee  of  a  rent  service  or  rent  charge,  and  Confinnatioii  of 
grants  the  rent  to  another  for  life,  and  afterwards  confirms  the  ^^J^^  ^" 
estate  of  the  grantee  in  fee-tail,  or  in  fee^simple,  this  confirmation      [3086] 
is  good  so  as  to  enlarge  his  estate  according  to  the  words  of  the 
confirmation,  for  the  confirmor  has  a  reversion  of  the  rent. 


Co.IAtt,  8086.  CONFIRMATION.  Lit t.  s. 550. 


Section  660. 

Confinnation  of      But  in  the  case  aforesaid  where  a  man  grants  a  rent  charge  to 

CT^teH^d    another  for  life,  if  he  wishes  the  grantee  to  have  an  estate  in  taSj 

beby  fresh        ^^  in  fee,  it  is  necessary  that  the  deed  of  grant  of  the  rent  charge 

I  for  life  be  surrendered  or  cancelled,  and  then  to  make  a  new  dud 

of  the  like  rent  charge  to  have  and  perceive  to  the  grantee  in  taU 

or  in  fee.     Ex  paucis  plurima  concipit  iDgenium. 

or  by  a  claute  Surrendered  or  cancelled.]  Note  by  cancellation  of  the  deed  the 
/m.  Canetl'  ^^^  which  lies  only  in  grant  ceases  (as  here  it  appears)  as  well  as 
latwn,  y^y  ^jjg  surrender.     And  the  reason  wherefore  the  deed  should  be 

surrendered  or  cancelled,  is  that  the  crrantor  should  not  be  doubl? 
charged,  viz.  with  the  old  grant  for  life  and  with  the  new  grant 
in  fee ;  or,  as  hath  been  said,  the  grantor  may  grant  to  the  grantee 
for  life  and  his  heirs,  that  he  and  his  heirs  shall  distrain  for  the 
rent  See,  and  this  shall  amount  to  a  new  grant,  and  at  the  same 
time  not  create  a  double  charge,  whereof  you  may  see  more  in  the 
Chapter  of  Rents. 


Litt.8,5Sl.  ATTORNMENT.  Co.LUt.  309a.  8096. 


CHAPTER  X.     Section  551.  [309a] 


OF   ATTORNMENT. 

Attorn M  ENT  is  necessary  where  there  is  lord  and  tenant,  and  the  What  it  is, 

"f  »      >  ^  ^^^  ^^^  I*'" 

lord  grants  the  services  of  his  tenant  to  another  for  term  of  years,  formed. 

or  for  term  of  life,  or  in  tail,  or  in  fee,  the  tenant  must  attorn  to  the 

grantee  in  the  life  time  of  the  grantor,  otherwise  the  grant  is  void. 

And  attornment  is  in  fact  nothing  more  than  the  tenants  agreement 

hy  word  to  the  grant,  which  is  sufficient  if  he  say  to  the  grantee, 

I  agree  to  the  grant  made  to  you  kc,  or  I  am  well  content  with 

the  grant  made  to  you  kc,  hut  the  most  common  attornment  is,  to 

say,  Sir,  I  attorn  to  you  by  force  of  the  said  grant,  or  I  become 

your  tenant  &c.,  or  to  deliver  to  the  grantee  a  penny,  or  a  half" 

penny,  or  a  farthing,  by  way  of  attornment. 

m 

And  the  reason  hereof  is,  that  every  grant  must  take  effect  in  au  deeds  mutt 
substance  in  the  lifetime  both  of  the  gitmtor  and  the  grantee.   And  ufettme^of^^ 
in  this  case  if  the  grantor  dies  before  attornment,  the  seignioly,  J*"**'*^* 
rent,  reversion,  or  remainder  descends  to  his  heir ;  and  therefore 
after  his  decease  the  attornment  comes  too  late :  so  likewise  if  the 
grantee  dies  before  attornment,  an  attornment  to  the  heir  is  void,      [3096] 
for  nothing  descended  to  him :  and  if  he  should  take,  he  must  take 
as  a  purchaser,  whereas  the  word  heirs  is  added  only  as  a  word  of 
limitation.     But  if  the  grant  were  by  tine,  then  albeit  the  conusor 
or  conusee  dies,  yet  the  grant  is  good.     For  by  a  fine  levied  the 
estate  passes  to  the  conusee  and  his  heirs ;  and  attornment  to  the 
conusee  or  his  heirs  at  any  time  is  sufficient  to  give  a  privity  to 
maintain  a  distress.      But  this  doctrine  of  attornment  relates  only 
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ATTORNMENT. 


Liii.s.5Si. 


to  conveyances  at  common  law  and  to  conveyances  taking  efiect 
under  the  27  H.  8.  c.  10.  made  since  Littleton  wrote.* 


[3106] 


Section  653. 


Fraehold  1f  a  man  he  seised  of  a  manors  consisting  part  in  demesne  and  part 

iS^oiD  brd's  **•  service,  if  he  alien  the  manor  it  is  necessary  that  the  freehold 
alienation.         tenants  who  hold  of  the  alienor  as  of  his  manor  attorn  to  the 
alienee,  or  otherwise  the  services  remain  continually  in  the  alienor, 
but  as  to  the  tenants  at  will  [i.  e,  the  copyhold  tenants  of  the  de- 
mesne"] they  need  not  attorn. 

Here  it  is  to  be  observed,  that  when  a  man  makes  a  feoffment  of 
a  manor,  the  services  do  not  pass,  but  remain  in  the  feoffor  until 
the  freeholders  attorn ;  but  when  they  do  attorn,  the  attornment 
has  relation  to  the  feoffment.  For  albeit  the  attornment  be  made 
many  years  after  the  feoffment,  yet  it  shall  have  relation  to  make 
the  services  'pass  out  of  the  feoffor  ab  initio  even  by  the  livery  upon 
the  feoffment,  but  not  to  charge  the  tenants  with  any  mean  arrear- 
ages, or  for  waste  in  the  mean  time,  or  the  like. 


On  what  alien- 
ation attorn- 
mtiU  nectS' 
Mry. 

[312(1] 


And  it  is  to  be  observed,  that  an  attornment  is  only  requisite  on 
the  alienation  of  a  seigniory,  a  rent,  reversion,  or  remainder,  for  the 
tenant  never  need  attorn  but  where  there  is  tenure,  attendance,  re- 
mainder or  payment  of  a  rent  out  of  land.  And  therefore  if  an 
annuity,  common  of  pasture,  common  of  estowers,  or  the  like,  be 
granted  for  life  or  years  &c.  the  reversion  may  be  granted  without 
any  attornment ;  and  albeit  sometimes  in  some  of  these  cases,  or 
the  like,  an  attornment  be  pleaded,  yet  it  is  surplusage,  and  more 
than  is  needed,  because  in  none  of  th^m  there  is  any  tenure,  attend- 
ance, remainder,  or  payment  out  of  land. 


*  By  Stat.  4  &5  Ann.  c.  16.,  attornment  is  rendered  needless^  and  few  statutes 
have  been  more  complete  in  their  operation  than  this  statute,  for  except  in  the  few 
instances  noticed  in  2  Bing.  59.  and  1  Pow.  Mortg.  174.  n.,  attornment  is  now 
seldom  heard  of;  for  which  reason  it  is  deemed  unnecessary  to  insert  the  whole  of 
this  chapter,  relating  as  it  does  to  abstruse  and  antiquated  niceties  about  the  effect 
of  attornment  on  disseisors,  abators,  &r. 
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Section  557. 

If  there  be  lord  and  tenant,  and  the  tenant  lets  his  tenement  to  Tenant  for  life 

another  for  life,  with  remainder  to  another  in  fee,  and  after  the  E^hcat. 

lord  grants  the  services  to  another  kc.  and  the  tenant  for  life 

attorns,  this  is  good  enough,  for  the  tenant  for  life  is  tenant  in  this 

case  to  the  lord  kc.  and  he  in  the  remainder  cannot  be  said  to  be 

tenant  to  the  lord  as  to  this  intent,  until  after  the  death  of  the 

tenant  for  life:  yet  in  this  case  if  he  in  the  remainder  dies  without 

heir,  the  lord  shall  have  the  remainder  by  way  of  escheat,  because 

albeit  the  lord  in  such  case  ought  to  avow  upon  the  tenant  for  life, 

yet  the  whole  entire  tenement  and  all  estates  of  freehold  fee-simple 

or  otherwise  therein  are  together  holden  of  the  lord. 


Section  560,  [313«] 

Also,  if  there  be  lord  and  tenant,  and  the  tenant  grants  the  tene*  Grant  ofser- 
ments  to  a  man  for  life  with  remainder  to  another  in  fee,  if  the  foHife^a^^ui-* 
lord  grants  the  services  to  the  tenant  for  life  in  fee,  in  this  case  the  Pf"^"*  during 
tenant  for  life  hath  a  fee  in  the  services ;  but  the  services  are  put 
in  suspense  during  his  life.     But  the  heirs  of  his  tenant  for  life 
shall  have  the  services  after  his  decease.    And  in  this  case  there 
needs  no  attornment,  for  by  the  acceptance  of  the  deed  by  him 
who  ought  to  attorn  frc.  this  is  an  attornment  of  itself 


Section  561.  [3136] 

But  where  the  tenant  hath  as  great  and  as  high  an  estate  in  the  Merger,  the 
tenements  as  the  lord  has  in  the  seigniory ;  in  such  case,  if  the  lord  ^^J^^X 
grant  the  service  to  the  tenant  in  fee,  this  shall  enure  by  way  of  *°{*  perdur- 
extinguishment.     Causa  patet. 

Here  Littleton  intends  not  only  as  great  and  high  an  estate,  but 
as  perdurable  also,  as  hath  been  said  ;  for  a  disseisor  or  tenant  in 
fee  upon  condition  hath  as  high  and  great  an  estate,  but  not  so 
perdurable  an  estate  as  will  make  an  extinguishment 

K   K 
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ATTORNMENT. 


Xi^f.  5.567,  568. 


[3156] 


Section   567. 


Tenant  for 
years  must  at- 
torn on  grant 
of  revcislon, 
then  livery  un- 
necessary. 


Also,  if  a  man  lets  tenements  for  term  of  years,  by  force  of 
which  lease  the  lessee  is  seised,  and  after  the  lessor  by  his  deed 
grants  the  reversion  to  another  for  term  of  life,  or  in  tail,  or  in 
fee;  it  is  necessary  in  such  case  that  the  tenant  for  years  attoru, 
or  otherwise  nothing  shall  pass  to  the  grantee  by  such  deed. 
And  if  in  this  case  the  tenant  for  years  attorn  to  the  grantee^ 
then  the  freehold  shall  presently  pass  to  the  grantee  by  such 
attornment  without  any  livery  of  seisin  &r.  because  if  any  livery 
of  seisin  bic.  should  be  or  were  needful  to  be  made,  then  the 
tenant  for  years  should  be  at  the  time  of  the  livery  of  seisin 
ousted  of  his  possession,  which  would  be  against  reason. 


Elegit  creditor 
and  executors 
mutt  attorn. 


And  tenant  by  statute  merchant,  or  tenant  by  statute  staple,  or 
by  elegit,  must  also  attorn ;  for  the  grantee  may  have  a  venire  facias 
ad  computandum,  or  tender  the  money  &c.  and  discharge  the  land; 
and  if  the  reversion  be  granted  by  fine,  they  shall  be  compelled  to 
attorn  in  a  quid  juris  clamai.  And  so  executors  who  have  the  land 
till  debts  are  paid  must  attorn  upon  the  grant  of  the  reversioD, 
although  they  have  not  any  certain  term  for  years. 


Section  568. 


Tenant  for  life 
must  atturn. 


Also,  if  tenements  be  let  to  a  man  for  term  of  life,  or  given  in 
tail,  saving  the  reversion  &*c.  if  he  in  the  reversion  grant  the  re- 
version to  another  by  deed,  it  is  necessary  that  the  tenant  oftke 
land  attorn  to  the  grantee  in  the  life  time  of  the  grantor,  other- 
wise the  grant  is  void. 


And  his  assignee       ^f  tenant  in  dower  or  by  the  curtesy  grant  over  his  or  her  estate, 
""*p\,^   1      ^"^  ^^^^  heir  giants  over  the  reversion,  the  tenant  in  dower  or  by 

the  curtesy  may  attorn,  [notwithstanding  the  assignment  of  his  or 
her  estate]  because  at  the  time  of  the  grant  made  they  were 
attendant  to  the  heir  in  reversion,  and  the  grantee  cannot  be  te- 
nant in  dower,  or  tenant  by  the  curtesy.  But  if  the  reversion  on  a 
lease  for  life  be  granted,  and  lessee  for  life  assigns  over  his  estate, 
the  lessee  cannot  attorn ;  but  the  attornment  of  the  assignee  is  good, 
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because,  as  Littleton  here  says,  the  tenant  of  the  land  must  attorn, 
and  after  the  assignment  there  is  no  tenure  or  attendance  Sac.  be- 
tween the  lessee  and  him  in  reversion.  So  if  lessee  for  life  assigns 
over  his  estate  upon  condition,  he  then  having  nothing  in  him 
but  a  condition  shall  not  attorn ;  but  the  assignee  may  attorn, 
because  he  is  tenant  of  the  land. 


Section  569. 

In  the  same  manner  it  is,  if  land  be  granted  in  tail,  or  let  to  a  Tenant  in  tail 
man  for  term  of  life,  the  remainder  to  another  in  fee,  and  he  "^^°**  ^ 
in  the  remainder  grants  this  remainder  to  another  j^c.  if  the 
tenant  of  the  land  attorn  in  the  life  of  the  grantor,  then  the 
grant  of  such  a  remainder  is  good,  otherwise  not,  [but  see  next 
section.] 

True  it  is  that  tenant  in  tail  may  attorn ;  but  where  the  reversion  Tenant  m  uai 
is  granted  by  fine,  he  is  not  compellable  to  attorn,  because  he  has  ^tm. 
an  estate  of  inheritance  which  may  continue  for  ever.  And  so  it  is 
of  a  tenant  in  tail  after  possibility  of  issue  extinct,  he  shall  not  be 
compelled  to  attorn  for  the  inheritance  which  was  once  in  him. 
But  if  tenant  in  tail  after  possibility  of  issue  extinct  grant  over  his 
estate,  his  assignee  shall  be  compelled  to  attorn,  because  he  never 
had  but  a  bare  estate  for  life. 


Section  570.  [3166] 

Ybar-Book,  p.  12.  Edw.  4.  where  it  was  holden  that  tenant  in  Tenant  in  tail. 
tail  shall  not  he  compelled  to  attorn,  hut  if  he  will  attorn  gratis, 
it  is  good  enough. 

This  is  added  to  Littleton,  and  therefore  though  it  be  good  law, 
and  the  book  truly  cited,  yet  I  pass  it  over. 


Section  572.  [317a] 

And  it  is  to  be  understood,  that  wjiere  n  lease  for  years  or  for  Rent  passes  by 
life,  or  a  gift  in  tail,  is  made  to  any  man  reserving  to  the  lessor  **^™"*"** 
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thoogii  not        or  donor  a  certain  rent  2fc.  if  such  lessor  or  donor  grant  his 
°^^*  reversion  to  another,  and  the  tenant  of  the  land  attorns,  the 

rent  passes  to  the  grantee,  although  in  the  deed  of  grant  of 
the  reversion  no  mention  be  made  of  the  rent,  for  the  rent  is 
incident  to  the  reversion  in  such  case,  but  not  h  converso  &€; 
for  if  a  man  grant  the  rent  in  such  case  to  another,  reserving 
to  him  the  reversion  of  the  land,  albeit  the  tenant  attorn 
to  the  grantee,  this  shall  be  but  a  rent  seek  Sic. 


Section  573. 


Tenant  for  life's  Also,  if  a  man  let  land  to  another  for  his  life,  and  qfter  he  com- 
dSTan^attorn-  fi^^"^  ^V  ^^  ^^^^  ^*^  estate  of  the  tenant  for  life,  the  remainder 


[317A] 


mu  tTie"^**       ^0  another  in  fee,  and  the  tenant  for  life  accepts  the  deed,  then 
mftiaden  ^^       is  the  remainder  in  fait  in  him  to  whom  the  remainder  is  given 

or  limited  by  the  same  deed.  For  the  acceptance  ef  tie 
deed,  by  the  tenant  for  life  is  an  agreement  by  him,  and  so 
an  attornment  in  law.  But  yet  he  in  the  remainder  shall  net 
have  any  action  of  waste,  nor  other  benefit  by  such  remahukr, 
unless  he  has  the  said  deed  in  hand  to  produce,  and  therrfore  it 
will  be  a  good  and  sure  thing  in  such  c€ue  for  him  in  the  re- 
mainder, that  one  part  of  the  indenture  be  delivered  to  him. 


[3196]  Section  578. 

Limitation  to  Also,  if  a  lease  be  made  for  life,  with  remainder  to  another  in 
!^^riit?mate'  '^*'^  ^*^*  remainder  over  to  the  right  heirs  of  the  tenant  for 
remainder  to      nfc ;  in  this  cose,  if  the  tenant  for  life  grant  his  remainder  in 

his  right  heirs,     jf  ^  ^     ^ 

gives  him  re-     fee  to  another  by  his  deed,  this  remainder  passes  immediately 
er  in  ee.    ^^  ^^^  deed  without  any  attornment  kc.  for  if  any  ought  to 
attorn,  it  should  be  the  tenant  for  life  himself,  and  it  would  be 
vain  that  he  should  attorn  upon  his  own  grant  ^c. 

"Right  heir$'*  Here  it  appears,  that  where  the  ancestor  takes  an  estate  of  free- 
cW,  ttiSr       '^^'^^  ^"^  aftewards  a  remainder  is  limited  to  his  right  heirs,  that 

the  fee  simple  vests  in  himself,  as  well  as  if  it  had  been  limited  to 
him  and  his  heirs ;  for  his  right  heirs  are  in  this  case  words  of  limi- 
tation of  estate  and  not  of  purchase.      Otherwise  it  is  where  the 
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ancestor  takes  but  an  estate  for  years :  as  if  a  lease  for  years  be 
made  to  A.  with  remainder  to  6.  in  tail,  with  remainder  to  the  risht 
heirs  of  A.,  there  the  remainder  vests  not  in  A.  but  the  right  heirs 
shall  take  by  purchase  if  A.  die  during  the  estate  tail :  for  as  the  an- 
cestor and  the  heir  are  correlativa  as  to  inheritances,  so  are  the  tes- 
tator and  executor,  or  the  intestate  and  administrator  as  to  chattels. 
And  BO  it  is  if  A.  make  a  feoffment  in  fee  to  the  use  of  B.  for  Ufe» 
and  after  to  the  use  of  C.  for  life  or  in  tail,  and  after  to  the  use  of 
the  right  heirs  of  6.,  13.  hath  the  fee  simple  in  him  as  well  when 
it  is  by  way  of  limitation  of  use,  as  when  it  is  by  act  executed. 


Section  686.  [322a] 

In  the  same  manner  is  it,  where  a  man  lets  tenements  devisable  Attomment  to 

QCTUfiS  Dot 

by  custom  to  another  for  life,  or  for  years,  and  devises  the  re-  essential. 
version  by  his  testament  to  another  in  fee,  or  in  fee  tail,  and  dies, 
and  after  the  tenant  commits  waste,  he  to  whom  the  devise  was 
made  shall  luive  a  writ  of  waste  although  the  tenant  never 
attorned.  And  the  reason  is,  for  that  the  will  of  the  devisor 
made  by  his  testament  shall  be  performed  according  to  the  intent 
of  the  devisor :  and  if  the  effect  of  this  should  lie  upon  the  attorn- 
ment of  the  tenant,  then  perchance  the  tenant  would  never 
attorn,  and  then  the  will  of  the  devisor  would  never  be  per- 
formed kc.  and  for  this  the  devisee  shall  distrain  i^c.  or  he  shall 
have  an  action  of  waste  S^c.  without  attomment.  For  if  a  man  (tohoidforeTei 
devise  such  tenements  to  another  by  his  testament,  habendum  [3226] 
sibi  in  perpetuum,  and  dies,  and  the  devisee  enters,  he  hath  a 
fee-simple,  cans&  qu&  supr^ ;  yet  if  a  deed  of  feoffment  had  been 
made  to  him  by  the  devisor  of  the  same  tenements,  habendum 
sibi  in  perpctuum,  and  livery  of  seisin  were  made  upon  this,  he 
would  have  had  but  an  estate  for  term  of  his  life. 
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[325«]  CHAPTER  XI.     Section  592. 


OF    DISCONTINUANCE. 

DucontinuaDce  DISCONTINUANCE  15  an  ancient  word  in  the  law,  and  has  divers 
ofenuy  Li§«-     significations  kc.     One  is,  where  a  man  aliens  to  another  certain 

ieatod  b]r*li^*  lands  or  tenements  and  dies,  and  another  has  right  to  have  the 
atioii* 

same  lands  or  tenements,  but  he  may  not  enter  thereon  because  (^ 

such  alienation. 

A  discontinuance  of  estates  in  lands  or  tenements  is  properly  (in 
legal  understanding)  an  alienation  made  or  suffered  by  tenant  in 
tail,  or  by  any  person  seised  in  auter  droit,  whereby  the  issue  in 
tail,  or  the  heir  or  successor,  or  those  in  reversion  or  remainder,  are 
driven  to  their  action  and  cannot  enter.  I  have  added  (properly) 
by  warrant  of  our  author,  Sect.  470.,  where  he  uses  discontinuance 
for  a  divesting  or  displacing  of  a  reversion,  though  the  entry  be 
not  taken  away.  And  where  our  author  says,  that  it  has  divers 
significations,  he  alludes  to  discontinuance  of  process  which  is 
What  convey-  expounded  in  my  Reports,  and  need  not  be  inserted  here.  When 
dh^rui^fue,    Littleton  wrote,  an  estate  in  lands  or  tenements  might  have  been 

discontinued  in  five  ways,  viz.  by  feoffment,  fine,  release  with  war- 
ranty, confirmation  with  warranty,  and  by  suffering  a  recovery 
[3256]  i"  a  precipe  quod  reddat  [i.  e.  a  common  recovery],  which  also  was 
to  the  prejudice  of  five  kinds  of  persons,  viz.  of  wives,  of  heirs^  of 
successors,  of  those  in  reversion,  and  those  in  remainder.  But  for 
wives,  and  their  heirs,  and  for  successors,  the  law  is  altered  by 
acts  of  ])arliament  since  Littleton  wrote,  as  in  this  Chapter  in  its 
proper  place  will  appear. 
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Section  593. 

As  if  an  abbot  alien  lands  belonging  to  the  convent  in  fee,  his  sue-  Corporation 
cessor  caiuwt  enter  into  the  same  lands^  but  he  is  put  to  his  action  continue  at 
to  recover  the  same,  common  law; 

contra  as  to 
corporation  ag- 
gregate. 

And  here  is  to  be  noted,  that  the  convent,  albeit  it  be  composed 
of  dead  persons  in  law,  yet  is  it  said  to  be  capitulum  to  the  abbot, 
in  the  same  manner  as  the  dean  and  chapter  is  said  to  be  secular 
to  the  bishop.  As  also  that  a  sole  body  politic  who  has  the  abso- 
lute light  as  an  abbot,  bishop,  or  the  like,  may  make  a  discontinu- 
ance ;  but  a  corporation  aggregate  of  many,  as  dean  and  chapter, 
warden  and  chaplains,  master  and  fellows,  mayor  and  commonalty 
&c.  cannot  make  any  discontinuance  ;  for  if  they  join,  the  grant  is 
good  ;  and  if  the  dean,  warden,  master,  or  mayor  make  it  alone  it 
is  void,  and  works  a  disseissin.  But  now  by  statutes  27  H.8.  and  S,tUeccletiatii' 
31  II.  8.,  all  the  abbots,  priors,  and  other  religious  persons  are  dis-  nowditabUd. 
solved,  and  there  are  none  remaining  at  this  day,  and  by  the 
statutes  1  Eliz.  and  13  Eliz.  c.  10.,  and  IJac.  c.3.,  bishops  and 
all  other  ecclesiastical  persons  are  disabled  to  alien  or  discontinue 
any  of  their  ecclesiastical  livings,  as  by  the  same  acts  doth 
appear. 


Section  594. 

Also,  if  a  man  be  seised  of  land  in  right  of  his  wife,  and  thereof  Ilusband'i 
infeoffs  another,  and  dies,    the  wife  may  not  enter,   but    she  is  continuance. 
put  to  her  action,  called  a  cui  in  vita. 

In  right  of  his  wifeJ]    That  is  to  say,  in  fee-simple,  fee-tail,  or      [326  a] 
for  life.     But  this  discontinuance  is  altered  since  our  author  wrote.  Contra  noio  by 
by  the  statute  of  32  H.  8.,  by  the  purview  of  which  statute,  the  'f«'-^2//.8. 
wife  and  her  heirs  after  the  decease  of  her  husband  may  enter  into 
the  lands  or  tenements  of  the  wife,  notwithstanding  the  alienation 
of  her  husband. 

And  where  our  autlior  speaks  of  a  husband  seised  in  right  of  his  Cmistructinn  tf 
wife,  so  it  is  where  the  husband  and  wife  are  jointly  seised  to  them     ***  *'*''"'*• 
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and  their  bein  of  an  estate  made  during  tlie  corertnre  [which  m 
commonly  called  an  estate  by  entireties],  and  the  hasband  makes 
a  feoffment  in  fee,  and  dies,  the  wife  now  may  enter  mthin  the 
said  statute,  although  it  was  the  inheritance  of  both.  And  ao  it  is 
if  tbe  feoflment  be  made  by  the  husband  and  wife  (albeit  the  words 
of  the  statute  be  by  the  husband  only),  for  in  substance  this  is  the 
act  of  the  husband  only.  So  if  the  husband  and  wife  suffer  a  re- 
covery this  is  holpen  by  the  statute :  for  it  is  in  fact  the  act  of  the 
husband,  and  the  words  of  the  statute  are  made,  suffered,  or  dbae. 
Oiiorci.  If  the  husband  make  a  feoffment  in  fee  of  lands  holden  in  right  of 

his  wife,  and  they  are  afterwards  divorced  causa  praconiract^,  yet 
the  woman  may  enter  within  the  purview  of  the  said  statute,  and 
is  not  driven  to  her  writ  of  cui  aute  divortium,  as  she  was  at  die 
conmion  law,  albeit  the  entry  be  by  the  statute  given  to  the  wife, 
and  now  as  it  proves  she  was  never  his  lawful  wife.     But  it  is 
enough  that  she  was  his  wife  de  facto  at  the  time  of  the  alienidion, 
and  where  her  husband  dies  she  cannot  be  his  wife  at  the  time  of 
Htubund'sfiM    the  entry.     If  the  husband  levy  a  fine  with  proclamations,  and 
bu  tntruH^        ^^9  ^^  ^^^^  must  enter  or  avoid  the  estate  of  the  conusee  within 
five  years,  or  else  she  is  barred  for  ever  by  the  statute  of  4  H.  7., 
for  the  statute  of  32  H.  8.  avoids  the  discontinuance  bat  not  the 
bar ;  and  the  statute  speaks  of  a  fine,  and  not  of  a  fine  with  pro- 
clamations.    If  lands  be  given  to  the  husband  and  wife,  and  to  the 
heirs  of  their  two  bodies,  and  the  husband  makes  a  feoffment  in  fee 
and  dies,  the  wife  is  holpen  by  the  said  statute,  as  hath  been  said, 
and  so  is  the  issue  of  both  their  bodies.     Feme  tenant  in  tail  takes 
husband,  the  husband  makes  a  feoffment  in  fee,  the  wife  before 
entry  dies  without  issue,  he  in  the  reversion  or  remainder  may 
fUmainder-man  enter.     For,  fifst,  the  reversion  or  remainder  cannot  be  discontinued 
Iroteeud  ^      ^^  ^^^8  CQse,  bccause  the  estate  tail  is  not  discontinued.     2dly.  The 
ttatute.  words  of  the  statute  are:  **  shall  not  be  prejudicial  or  hurtful  to 

the  wife  or  her  heirs,  or  such  as  shall  have  right  title  or  interest  by 
the  death  of  such  wife,  but  that  the  same  wife  and  her  heirs,  and 
such  other  to  whom  such  right  shall  appertain  after  her  decease, 
shall  or  lawfully  may  enter  into  all  such  manors,  lands  &c.  accord- 
ing to  their  rights  and  titles  therein;"  by  which  words  the  entry  of 
the  reversioner  or  remainder-man  is  in  the  above  case  preserved. 
If  the  husband  be  tenant  in  tail  with  remainder  to  his  wife  in  tail, 
and  the  husband  makes  a  feoffment  in  fee ;  by  this  feoffment  the 
husband  by  the  common  law  not  only  discontinues  his  own  estate 
tail,  but  also  his  wife's  remainder :  but  at  this  day  after  the  death 
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of  the  husband  without  issue,  the  wife  may  enter  by  the  said  act  of 
32  H.  8.  If  the  husband  has  issue,  and  makes  a  feoffment  in  fee 
of  his  wife's  land,  and  the  wife  dies,  the  heir  of  the  wife  shall  not 
enter  during  the  husband^s  life,  neither  by  the  common  law  nor  by 
the  statute,  [for  he  is  entitled  to  be  tenant  by  the  curtesy.] 


Section  595.  [32C6] 

Also,  t/*^6iuiii^  in  tail  of  certain  land  thereof  enfeoffs  another ,  Tenant  in  tail') 
and  has  issue  and  dies,  this  issue  may  not  enter  into  the  land,  vnts^teuil 
albeit  he  has  right  and  title  by  the  entail,  but  he  is  put  to  his  €U> 
tion,  which  is  called  a  formedon  in  le  descender. 

This  extends  as  well  to  a  woman  tenant  in  tail  as  a  man,  and  Nom  otherwise 
was  generally  good  law  when  Littleton  wrote.  But  now  by  stat.  "  <«J««'»'«*»^« 
11  H.  7.  if  a  woman  has  any  estate  tail  jointly  with  her  husband,  or 
only  to  herself,  or  to  her  use  in  any  lands  or  hereditaments  of  the 
inheritance  or  purchase  of  her  husband,  or  given  to  the  husband 
and  wife  in  tail  by  any  of  the  ancestors  of  the  husband,  or  by  any 
other  person  seised  to  the  use  of  the  husband  or  his  ancestors, 
and  shall  thereafter  being  sole,  or  with  any  other  after-taken  hus- 
band discontinue  8cc.  the  same,  every  such  discontinuance  shall  be 
void ;  and  that  it  shall  be  lawful  for  every  person  to  whom  the  in- 
terest, title,  or  inheritance,  after  the  decease  of  the  said  woman 
should  appertain,  to  enter  8cc.  So  that  if  such  a  feme  tenant  in 
tail  make  any  discontinuance  in  fee,  in  tail,  or  for  life,  although 
it  be  with  warranty,  yet  this  does  not  take  away  the  entry  after  her 
death,  either  of  the  issue  or  of  him  in  reversion  or  remainder.  If 
lands  were  entailed  to  a  man  and  his  wife,  and  to  the  heirs  of  their 
two  bodies,  and  the  husband  had  made  a  feoffment  in  fee  and  died, 
and  then  the  wife  had  died,  this  had  been  a  discontinuance  at 
common  law :  for  the  title  of  the  issue  is  as  heir  of  both  their 
bodies,  and  not  as  heir  to  any  one  of  them,  and  his  entry  must 
ensue  his  title  or  action,  [but  now  this  is  otherwise,  as  is  noted  in 
the  first-mentioned  case  of  this  paragraph]. 

A  formedon,']     De  forma  donationis,  so  called  because  the  writ  Three  kinds  of 
comprehends  the  form  of  the  gift.     And  there  are  three  kinds  of 
writs  of  formedon,  viz.  the  first  in  the  descender  to  be  brought  by 
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Litt.  «.596,  507. 


the  issue  in  tail,  who  claim  by  descent  per  formam  donL  The 
second  in  the  reverter,  which  lies  for  him  in  the  reversion  or  his 
heirs  or  assigns  after  the  estate  tail  is  spent.  And  the  third  in  the 
remainder^  which  the  law  gives  to  him  in  the  remainder,  his  heirs 
or  assigns,  after  the  determination  of  the  particular  estate  tail;  of 
all  which  you  may  read  in  the  Register  and  in  F.  N.B. 


[327  rt  J 


Section  596. 


Tenant  in  tairs  Also,  if  there  he  tetutnt  in  tail,  the  reversion  being  to  the  donor 
dWests  rever-^'  ^^^  '"*  AeiV*,  if  the  donor  makes  a  feoffment  kc  and  dies  without 
**°°  J  issue,  he  in  tlie  reversion  cannot  enter ^  hut  is  put  to  his  action  of 

formedon  in  le  reverter. 


Section  597. 

and  romainder ;  In  the  same  manner  it  is,  where  tenant  in  tail  is  seised  of  certain 

land  whereof  the  remainder  is  in  another  in  tail,  or  in  another  in 

fee.     If  the  tenant  in  tail  aliens  in  fee,  or  in  fee-tail,  and  afterwards 

dies  without  issue,  they  in  remainder  may  not  enter,  hut  are  put  to 

their  writ  of  formedon  in  the  remainder  S^c.  and  for  this  cause  such 

feoffments  and  alienations  are  called  discontinuances. 


\chich  ii  not 
altered  by  any 
italute. 


Effects  of  stdt, 
de  donis  mi 
ditcouti  finance, 

[327  A] 


Makes  afeoffhient,]  This  implies,  either  in  fee-simple,  fee-tail, 
or  for  an  estate  for  life  ;  and  this  remains  as  when  Littleton  wrote, 
not  altered  by  any  statute.  And  the  reason  hereof  is  that  the 
remainder-man  and  reversioner  are  privy  in  estate,  and  it  would  be 
highly  detrimental  to  the  purchaser,  if  he  were  disallowed  the 
benefit  of  his  warranty,  the  safeguard  of  which  is  founded  upon 
reason  and  equity.  But  then  it  may  be  demanded,  seeing  that 
there  was  no  reversion  or  remainder  expectant  upon  any  estate  tail 
at  the  common  law,  and  that  the  issue  in  tail  had  not  any  remedy 
for  the  tenant  in  tail's  alienation,  then  by  what  law  is  the  alienation 
of  tenant  in  tail  a  discontinuance  at  this  day  to  the  issue  in  tail,  or 
to  those  in  reversion  or  remainder?  Whereunto  it  is  thus  answered, 
that  it  is  provided  by  the  statute  of  W.  2.  cap.  1,  De  donis  conditio- 
nalibus,  quod  nan  hnbeant  illi  quibus  tenernentum  sic  fverit  datum 
poiestatem  alienandi,  S^c,  Upon  these  words  the  sages  of  the  law 
have  construed  the  said  act  according  to  the  rule  and  reason  of  the 
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common  law^  and  that  in  divers  and  sundry  variable  ways.  For 
some  alienations  of  tenant  in  tail  they  have  adjudged  voidable  by 
the  issue  in  tail  by  action  only  ;  some  at  the  election  of  the  issue  in 
tail  to  avoid  it  by  action^  entry,  or  claim ;  some  are  merely  void  by 
the  death  of  the  tenant  in  tail :  which  several  constructions  were 
made  upon  the  self-same  words  aforesaid.  As,  for  example,  if 
tenant  in  tail  makes  a  feoffment  in  fee,  this  drives  the  issue  in  tail 
to  his  action,  which  is  called  in  law  a  discontinuance ;  and  this 
construction  was  made,  because  at  common  law  the  feoffment  of  an 
abbot  or  bishop,  or  of  the  husband  seised  in  right  of  his  wife  worked 
a  discontinuance,  and  drove  the  successor  and  the  wife  to  their 
action  and  foreclosed  them  of  their  entry  ;  and  as  the  entry  of  the 
issue  was  taken  away,  so  consequently  the  entry  of  them  in  rever- 
sion and  remainder  was  likewise  defeated. 

Also,  if  an  abbot,  bishop,  or  husband  in  right  of  his  wife  were  Nodbeoniinn' 
seised  of  a  rent,  or  of  any  other  inheritance  that  lay  in  grant,  and 
they  had  aliened  the  rent  &c.,  it  was  in  the  election  of  the  successor 
or  wife  after  the  death  of  her  husband  to  claim  the  rent  &c.  or  to 
bring  an  action,  because  alienation  did  not  work  a  discontinuance ; 
and  so  it  is  by  construction  in  case  of  tenant  in  tail.  Lastly,  if  the 
abbot,  bishop,  or  husband  had  granted  a  rent  newly  created  out  of 
the  land  to  another  in  fee,  this  had  utterly  ceased  by  their  death ; 
and  so  it  is  also  by  construction  in  case  of  tenant  in  tail.  So  that 
these  words  (non  hahent  potestatem  alienandi)  work  these  effects,  viz. 
as  to  lands,  that  a  feo(}\nent  bars  not  the  issue  &c.  of  his  action, 
but  works  a  discontinuance  to  bar  him  of  his  entry ;  that  as  to  rents 
or  any  thing  in  esse  which  lies  in  grant,  the  said  statute  takes  away 
the  tenant's  power  to  make  any  discontinuance ;  and  as  to  rents  &c. 
newly  created,  the  same  statute  takes  away  his  power  to  make  them 
continue  longer  than  during  his  life  [and  the  reason  is,  because 
such  inheritances  lie  in  grant  only  and  not  in  livery,  and  by  a  grant 
a  man  conveys  no  more  than  he  can  lawfully  grant,  which  is  not 
the  case  with  the  five  species  of  conveyance  before  mentioned]. 

But  there  is  a  diversity  between  an  alienation  working  a  discon-  Effect (f  tenant 
tinuance  of  an  estate  which  takes  away  an  entry,  and  an  alienation  -^^r  '»/<''».«''«'»- 
working,  divesting,  or  displacing  an  estate  which  takes  away  no  eentconveya'tce, 
entry.     As  if  there  be  tenant  for  life  with  remainder  to  A.  in  tail, 
with  remainder  to  B.  in  fee,  if  tenant  for  life  aliens  in  fee  [by  any 
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Other  than  one  of  the  said  five  tortious  conToyances,  that  is  by  an 
innocent  conveyance  as  it  is  called]  this  alienation  divests  and  dis- 
places the  remainders,  but  vrorks  no  discontinnance,  for  to  every 
discontinuance  there  must  be  a  divesting  or  displacing  of  the 
estate,  and  turning  the  same  to  a  right ;  (for  if  it  be  not  turned  to 
a  right,  they  who  have  the  estate  cannot  be  driven  to  an  actioo) 
[and  here  the  remainder-man  may  enter  for  the  forfeiture,  either  oo 
execution  of  the  conveyance  or  on  the  tenant  for  life's  death].  And 
that  is  the  reason  why  such  inheritances  as  lie  in  grant,  cannot  hj 
grant  be  discontinued,  because  such  a  grant  divests  no  estate,  hot 
passes  only  that  which  the  grantor  may  lawfully  convey,  and  so  the 
estate  itself  descends,  reverts,  or  remains,  as  shall  be  said  hereafter 
in  this  Chapter. 


F§offmtnt  cf 
Xtnant  in  iaxVi 


If  A.  makes  a  gift  in  tail  to  B.  who  makes  a  gift  in  tail  to  C.  and 
C.  makes  a  feoffment  in  fee  and  dies  without  issue,  and  B.  has  isBoe 
and  dies,  the  issue  of  B.  may  enter ;  for  although  the  feoffment  of 
C.  discontinued  the  reversion  of  the  fee-simple  which  B.  has  gained 
upon  the  estate  tail  made  to  C,  yet  could  it  not  discontinue  the 
right  of  entail  which  B.  had,  which  was  discontinued  before ;  ind 
therefore  when  C.  died  without  issue,  then  the  discontinuance  of 
the  estate  tail  of  B.  which  passed  by  his  livery,  ceased,  and  con- 
sequently the  entry  of  the  issue  of  B.  is  lawfnl ;  which  case  may 
open  the  reason  of  many  other  cases. 


Hii<fta»fd,  i4i/>, 
and  itranger 
jrtint'tenants, 
^fftct  of  hus- 
band's feoff- 
9m§nU 


Also  note,  that  a  discontinuance  made  by  the  husband  took  away 
the  entry  only  of  the  wife  and  her  heirs  by  the  common  law,  and 
not  of  any  other  who  claimed  by  title  paramount  above  the  discon- 
tinuance. As  if  lands  had  been  given  to  the  husband  and  wife  and 
to  a  third  pei*son,  and  to  their  heirs,  and  the  husband  had  made  a 
feoffment  in  fee,  this  had  been  a  discontinuance  of  one  moiety  and 
a  disseisin  of  the  other :  if  the  husband  had  died,  and  then  the 
wife  had  died,  the  survivor  should  have  entered  into  the  whole,  for 
he  claimed  not  under  the  discontinuance,  but  by  title  paramount 
from  the  first  feoffor  ;  and  seeing  the  right  by  law  survives,  the  law 
gives  him  a  remedy  to  take  advantage  thereof  by  entry,  for  no 
other  remedy  for  that  moiety  could  he  have. 
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Sections  598,  599,  600. 

Also  ^tenant  in  tail  he  disseised,  and  he  releases  by  deed  to  the  Heleaie  of  right 

.  ,       not  a  ditoon- 

disseisor  and  his  heirs  all  the  right  which  he  [the  tenant  in  tail]  tinoance;  eon- 
has  in  the  same  tenements,  this  is  no  discontinuance,  for  nothing  ^^^  pmn"^ 
passes  to  the  disseisor  hut  the  estate  for  life  of  the  tenant  in  tail  ^^^^^^ 
who  made  the  release  ^c.     But  hy  the  feoffment  of  the  tenant  in      ^         ^ 
tail,  a  fee-simple  pcuses  hy  force  of  the  livery  of  seisin  bic.  [which 
consequently  shall  he  a  discontinuance.]    And  the  reason  hereof  is, 
that  hy  the  release  nothing  passes,  hut  what  the  releasor  may  law^ 
fuUy  and  rightfully  release  without  hurt  or  damage  to  other  persons 
who  have  right  therein  after  his  decease  i^c.     So  there  is  great 
diversity  between  the  feoffment  of  a  tenant  in  tail  and  a  release 
by  him. 

It  is  a  rule  in  law,  that  the  disseisee,  or  any  other  who  has  a 
right  only  cannot  by  his  release  or  confirmation  make  discontinu- 
ance, because  nothing  can  pass  thereby  but  what  may  be  lawfully 
passed.  Otherwise  it  is  of  a  feoffment  in  respect  of  the  livery  of 
seisin,  for  that  is  the  most  solemn  and  common  assui'ance  in  the 
country,  and  to  be  maintained  for  the  common  quiet  of  the  realm ; 
for  by  the  feoffment  the  freehold  (which  is  so  much  esteemed  in 
law)  passes,  whereas  by  a  release  only  a  bare  right  passes. 


Section  601. 

But  if  the  tenant  in  tail  releases  with  warranty,  and  dies,  and  orrelmiewhli 
this  warranty  descends  to  his  issue  in  tail,  this,  it  is  said,  is  a 
discontinuance  by  reason  of  the  warranty. 

The  reason  is,  that  if  the  issue  in  tail  should  enter,  the  war- 
ranty (which  is  so  much  favoured  in  law)  would  be  destroyed  ;  and  [3286] 
therefore  to  the  end  that  if  assets  in  fee-simple  descend  [the  issue 
shall  be  bound],  he  to  whom  the  release  is  made  may  plead  the 
same  and  bar  the  demandant ;  by  which  means  all  rights  and  ad- 
vantages are  saved.  And  here  I  may  note  once  for  all,  that  (it  is 
said)  with  Littleton  is  as  good  as  a  concessum  in  a  book-case. 
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Section  602. 


but  the  war- 
ranty roust  de- 
scend on  the 
issue  inherit- 
able. 


But  if  a  man  lias  issue  a  son  by  his  wife,  and  his  wife  dies,  and 
after  he  takes  another  wife,  and  tenements  are  given  to  him  and  to 
his  second  ivife,  and  to  the  heirs  of  their  bodies  eugetidered,  and  Ihey 
have  issue  another  son,  and  the  second  wife  dies,  and  after  the 
tenant  in  tail  is  disseised,  and  he  releases  to  the  disseisor  all  Mi 
right  kc.  and  binds  himself  and  his  heirs  to  warranty  bsc.  and  dies, 
this  is  no  discontinuance  to  the  issue  in  tail  by  the  second  wife, 
who  may  well  enter,  for  the  warranty  descends  to  his  elder  brother 
whom  the  father  had  by  his  first  wife. 


Section  603. 


Same.    Boro' 
English. 


[329  a] 


In  the  same  manner  it  is,  where  lands  are  descendible  to  the 
youngest  son  after  the  custom  of  Borough-English,  and  these  are 
entailed  kc.  and  the  tenant  in  tail  has  two  sons,  and  is  disseised, 
and  he  releases  to  his  disseisor  all  his  right  with  warranty  &'c. 
and  dies,  the  younger  son  may  enter  upon  the  disseisor,  notwith- 
standing the  warranty,  because  the  warranty  descends  to  the  elder 
son ;  for  the  warranty  shall  always  descend  upon  the  heir  at  the 
common  law,  [anrf  never  on  the  heir  by  custom.'] 


Section  604. 


Release  with      ALSO,  if  an  abbot  releases  to  his  disseisor  with  warranty,  this  is 
no disconttnu*     no  discontinuance  to  his  successor,  for  the  warranty  ceases  with 


ance* 


his  death  or  privation. 


Effect  of  hithop^s 
tramlatUm. 


Note,  that  privation  is  here  reserabled  to  death,  and  so  is  trans- 
lation also.  Wherein  this  diversity  is  worthy  of  observation,  that 
when  a  bishop  &c.  makes  an  estate,  lease,  grant  of  a  rent-charge, 
warranty,  or  any  other  act  which  may  tend  to  the  diminution  of 
the  revenues  of  the  bishopric  &c.  which  should  maintain  the  suc- 
cessor, there  the  privation  or  translation  of  the  bishop  &c.  is  all  one 
with  his  death.  But  where  the  bishop  is  patron  and  ordinary,  and 
confirms  a  lease  made  by  the  parson  without  the  dean  and  chapter, 
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and  after  the  parson  dies^  and  the  bishop  collates  another,  and  then 
is  translated,  yet  his  confirmation  remains  good ;  for  the  revenues 
that  are  to  maintain  the  successor  are  not  thereby  diminished. 
And  the  like  diversity  holds  in  case  of  resignation,  notwithstanding 
there  is  some  opinion  to  the  contrary. 


Sfxtion  605. 

Also,  if  a  man  seised  in  right  of  his  wife  be  disseised,  and  he  Husband's  re- 
releases  Sfc.  with  warranty,  this  is  no  discontinuance  to  the  wife,  if  r^iynodiscon- 
$he  survives  her  husband,  for  she  may  enter  &c.     Causa  patet.  linuance,  unless 

•^  •'  *^  wife  his  heir. 

This  is  evident,  unless  the  wife  be  heir  to  the  husband  (as  by  law 
she  may  be),  and  then  it  is  a  discontinuance  for  the  cause  afore- 
said. 


Section  60G.  [329 i] 

Also,  if  tenant  in  tail  of  certain  land  lets  the  same  to  another  Tenant  in  tail's 
for  term  of  years,  and  the  lessee  enters,  and  then  the  tenant  in  tail  continuance. 
hy  deed  releases  all  his  right  in  the  land,  to  hold  to  the  lessee  and  his 
heirs  for  ever ;    this  is  no  discontinuance,  but  after  the  decease 
of  the  tenant  in  tail,   his  issue  may  well  enter,  because  by  such 
release  nothing  j}assed  but  for  the  life  of  the  tenant  in  tail. 


Section  607. 

In  the  same  manner  it  is,  if  the  tenant  in  tail  confirms  the  estate  of  Neither  is  his 
the  lessee  for  years,  to  hold  to  him  and  his  heirs,  this  is  no  discon- 
tinuance, for  nothing  passes  by  such  confirmation  but  the  estate 
which  the  tenant  in  tail  has  for  his  life. 


Section  611.  [330&] 

But  othervnse  it  is  when  tenant  for  life  makes  a  feoffment  in  fee.  Feoffment  by 
far  by  such  a  feoffment  the  fee-simple  passes.     A  tenant  for  years^  oryearsadis- 


seisin. 
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also,  may  make  a  feoffmeni  in  fie,  and  by  his  fiojfmeni  the  foe- 
simple  shall  pass,  and  yet  he  has  at  -the  time  but  an  estate  for  a 
term  of  years. 

Albeit  the  feoffment  made  by  lease  for  years  be  a  feoflfment  be- 
tween the  feoffor  and  feoffee,  and  by  this  feofiment  a  fee-simple 
passes  by  force  of  the  livery,  yet  is  it  a  disseisin  to  the  lesson 


[331  a]  Section  613. 

Eiutepitriiuifr  Also,  if  tenant  in  tail  by  deed  grants  to  another  all  his  estate  m 
by  tenant  in  the  tenements  entailed,  to  hold  to  the  other  and  his  heirs  for  ever^ 
ofailbbtstttflL  ^"^  delivers  seisin  accordingly;  in  this  case  the  grantee  has  no 

other  estate  than  for  the  life  of  tenant  in  tail.  And  so  it  may  he 
well  proved,  that  tenant  in  tail  cannot  grant  or  alien,  or  make 
any  rightful  estate  of  freehold  to  another  person  but  for  term  ef 
his  oum  life  only  ^c. 

The  meaning  of  Littleton  is,  that  having  regard  to  the  issoe  m 
tail,  and  to  those  in  reversion  or  remainder,  tenant  in  tail  cannot  law- 
fully make  a  greater  estate  than  for  term  of  his  own  life ;  and 
therefore  this  release  or  grant  is  no  discontinuance.  Bat  in  regard 
of  himself  his  release  or  grant  leaves  no  reversion  in  him,  but  puts 
the  same  in  abeyance,  so  that  after  such  a  release  or  grant  he  shall 
not  have  any  action  of  waste  8cc. 


[332a]  Section  617. 

So  of  hU grant    Also,  if  a  man  be  tenant  in  tail  of  an  advowson  in  gross,  or  of 

of  advowson  or  j  i      i    j  ^    ^t       j 

common  in        ^  common  in  gross,  and  by  deed  grants  the  advowson  or  common  to 

C^*"*^*  {mother  in  fee,  this  is  no  discontinuance ;  for  the  grantee  has  no 

greater  estate  than  for  term  of  the  tenant  in  taiCs  life. 


Section  618. 

Fine  of  things  And  note,  that  of  such  things  as  pass  by  way  of  grant  without 
no^^S^'u-  Kt?ery,  there,  albeit  such  things  be  granted  in  fee,  by  fine,  yet  this 
aoc«.  is  not  a  discontinuance. 
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The  reason  is  because  nothing  passes  but  only  during  the  life  of  Grant  wi/A war- 
tenant  in  tail,  which  is  lawful,  whereas  a  discontinuance  works  a  tlnuance,  if 
wrong.    And  if  tenant  in  tail  of  a  rent  service  &c.  or  of  a  reversion,  *?^^^ 
or  remainder  in  tail  &c.  grant  the  same  in  fee  with  warranty,  and      [3326] 
leaves  assets  in  fee-simple,  and  dies,  this  is  neither  a  bar  nor  a  dis- 
continuance to  the  issue  in  tail ;   but  he  may  distrain  for  the  rent 
or  service,  or  enter  into  the  land  after  the  decease  of  tenant  for  life. 
But  if  the  issue  brings  a  formedon  in  the  descender,  and  admits 
himself  out  of  possession,  then  he  shall  be  barred  by  the  warranty 
and  assets.     And  where  the  thing  lies  in  livery,  as  lands  and  tene- 
ments, yet  if  to  the  conveyance  of  the  freehold  or  inheritance  no 
livery  of  seisin  is  requisite,  such  conveyance  works  no  discontinu- 
ance.   As  if  tenant  in  tail  exchange  lands  &c.  or  if  the  king  being  Exchaugeno 
tenant  in  tail,  grant  by  his  letters  patent  the  lands  in  fee,  there  is 
no  discontinuance  wrought. 

If  tenant  in  tail  make  a  lease  for  years  of  the  lands  entailed,  and  fim  ofnver- 
atterwards  levies  a  fine  of  the  same,  this  is  a  discontinuance ;  for  a  tinuaHct,vhfm. 
fine  is  a  feoffment  of  record,  and  the  freehold  passes.  But  if 
tenant  in  tail  makes  a  lease  for  his  own  life,  and  afterwards  levies  a 
fine,  this  is  no  discontinuance,  because  the  reversion  expectant 
upon  an  estate  of  freehold  lies  only  in  grant,  and  a  fine  of  things 
lying  in  grant  works  no  discontinuance  as  abovesaid. 


Section    G20.  .  [333£/] 

But  if  tenant  in  tail  makes  a  lease  for  the  life  of  the  lessee,  he  Tenant  in  tail's 
thereby  acquires  a  new  reversion  in  fee-simple,  because    when  he  ^^^  ^[  j^^*" 
made  the  lease  for  life,  he  discontinued  the  estate-tail.     And  a  re-  *?on  adiscon- 

;  .  ,  Unuance,  if  »e- 

version  of  the  fee-simple  must  he  in  some  person  in  such  case.     It  version  falls  in 

.,..,,  .  ,  ,.  ..,.  ^.  ,      in  his  lifetime ; 

cannot  be  tn  the  donor,  inasmuch  as  his  reversion  is  discontinued ; 
ergo,  the  reversion  of  the  fee  ought  to  be  in  the  tenant  in  tail,  who 
discontinued.  And  if  in  this  case  the  tenant  in  tail  grant  by  his 
deed  this  reversion  to  another,  and  the  tenant  for  life  attorns  and 
dies,  living  the  tenant  in  tail,  xchereupon  the  grantee  of  the  rever- 
sion enters,  this  is  a  discontinuance  in  fee,  ami  the  issue  is  put  to 
his  formedon,  because  the  reversion  ivas  executed,  that  is,  fell  in 
during  the  lifetime  of  tenant  in  tail  who  made  the  gi'ant. 
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vth4rwu«not.  F^*'  whcii   the   revcrsiou   is   thus  executed  in   the  lifetime  of 

the  tenant  in  tail,  it  is  equivalent  in  judgment  of  law  to  a  feoff- 
ment in  fee,  for  the  estate  for  life  passed  by  livery.  But  if  the 
lessee  for  life  had  not  died  in  the  lifetime  of  the  tenant  for  life,  so 
that  the  reversion  had  not  fallen  in  during  his  life,  then  would  there 
have  been  no  discontinuance,  and  the  entry  of  the  issue  would  have 
been  lawful  because  by  the  death  of  the  lessee  the  discontinu- 
ance is  determined ;  and  consequently  the  grant  made  of  the  rever- 
sion gained  upon  that  discontinuance  is  void  also. 

Lease  according  If  tenant  in  tail  makes  a  lease  for  three  lives,  according  to  the 
dilconUniMttce.    Statute  32  H.  8.,  that  is  no  discontinuance  of  the  estate-tail  or  of 

the  reversion,  because  it  is  authorised  by  act  of  parliament^  where- 

unto  every  man  in  judgment  of  law  is  party. 

iMue  btf  fcus-  And  yet  in  some  cases  the  freehold  may  be  discontinued  and  not 
discontinuance  the  reveision.  As  if  the  husband  and  wife  make  a  lease  for  life 
/«•  ije,  jjy  j^gj  ^f  ^j^g  wife's  land,  reserving  a  rent,  and  the  husband  dies ; 

this  was  a  discontinuance  at  the  common  law  for  life  ;   and  yet  the 
reversion  was  not  discontinued,  but  remained  in  the  wife.     Other- 
[333  6]       wise  it  is  if  the  husband  had  made  the  lease  alone. 

And  the  tenant  for  life  dies,']  The  like  law  is  if  the  tenant  for 
life  surrenders  to  the  grantee,  or  if  the  grantee  recovers  in  an  action 
of  waste,  or  enters  for  the  forfeiture. 

Grant  of  re-  If  tenant  in  tail  make  a  lease  for  life,  with  a  remainder  in  fee, 

^tinuance*hut  this  is  an  absolute  discontinuance,  although  the  remainder  be  not 
limitation  of      exccutcd  [i.  c.  fall  not  into  possession]  in  the  lifetime  of  tenant  in 

remainder  maif         ... 

be.  "    tail,  because  it  is  all  one  estate,  and  passes  by  one  livery.     And  so 

note  a  diversity  between  a  grant  of  a  reversion  and  a  limitation  of  a 
remainder. 

Reversion  must  B.  tenant  in  tail  makes  a  gift  in  tail  to  A.  and  afterwards  B.  re- 
or's  lifetime  to  kascs  to  A.  and  his  heirs,  after  that  A.  dies  without  issue,  the  issue 
it^a^dfscml ^^     ^^  ^^®  ^^^^  donee  may  enter  upon  the  collateral  heir,  because  A. 

had  not  seisin  and  execution  of  the  reversion  of  the  land  in  his 
demesne  as  of  fee,  as  Littleton  here  speaks.  But  if  tenant  in  tail 
makes  a  lease  for  the  life  of  the  lessee,  and  afterwards  releases  to 
him  and  his  heirs,  this  is  an  absolute  discontinuance;  because  the 
fee-simple  is  executed  in  the  lifetime  of  tenant  in  tail. 
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If  tenant  in  tail  of  a  manor  whereunto  an  advowson  is  appendant^  5b  incumbent 
makes  a  feoffment  in  fee  by  deed  (as  it  ought  to  be)  of  one  acre  ^^^„y  ^^ 
with  the  advowson,  and  the  church  becomes  void,  and  the  feoffee 
presents,  and  afterwards  tenant  in  tail  dies,  and  the  church  becomes 
void,  the  issue  shall  not  present  until  he  has  re-continued  the  acre. 
But  if  the  feoffee  had  not  executed  the  same  by  presentment,  then 
the  issue  in  tail  should  have  presented.  And  so  was  it  at  the  common 
law  of  the  husband  seised  in  right  of  his  wife,  mutatis  mutandis. 

If  a  fine  be  levied  by  a  tenant  in  tail,  and  he  grants  and  renders  Executor}/ fm 
the  land  to  himself  and  his  heirs,  and  dies  before  execution,  this  is  anre!*^^"^***"' 
no  discontinuance.     Otherwise  it  is,  if  it  had  been  executed  in  the 
lifetime  of  the  tenant  in  tail.   If  tenant  in  tail  makes  a  lease  for  the  Nor  u  grant  of 
life  of  the  lessee,  and  afterwards  grants  the  reversion  with  warranty,  ^^"^"  "*'* 
and  dies  before  execution,  this  is  no  discontinuance :  because  the 
discontinuance  was  (as  hath  been  said)  but  for  life,  and  the  war- 
ranty cannot  enlarge  the  same. 

If  at  this  day  tenant  in  tail  makes  a  lease  for  life,  and  afterwards  Tenant  in  tail 
by  deed  indented  and  enrolled  according  to  the  statute  bargains  y^  \l^^^  ^^ 
and  sells  the  reversion  to  another  in  fee,  and  the  lessee  dies,  so  that  graritiaway  re- 

versum^  thua 

the  reversion  is  executed  [i.  e.  falls  in]  in  the  lifetime  of  the  tenant  discontinuance^ 
in  tail ;  although  the  bargainee  is  not  in  the  per  by  the  tenant  in  tenant  in  tail*$ 
tail,  yet  inasmuch  as  he  claims  the  reversion  immediately  from  him,  'i/«^»**- 
which  is  executed  in  his  lifetime,  this  is  a  discontinuance.    And  so 
it  is,  and  for  the  same  cause,  if  tenant  in  tail  had  granted  the  rever- 
sion to  the  use  of  another  and  his  heirs.     If  tenant  in  tail  makes  a 
lease  for  life,  and  afterwards  disseises  the  lessee  for  life,  and  makes 
a  feoffment  in  fee,  the  lessee  dies,  and  then  the  tenant  in  tail  dies  ; 
although  the  fee  is  executed,  yet  because  it  was  not  executed  by 
lawful  means,  (as  in  all  the  cases  of  Littleton  it  appears  it  ought  to 
be,)  it  is  no  discontinuance. 


Sfxtion   622.  [334a] 

But  in  this  case,  if  tenant  in  tail  who  grants  the  reversion  dies,  Tenant  in  tail*! 
living  the  tenant  for  life,   and  afterwards  the  tenant  for  life  dies,  and  life  distin- 
and  afterwards  he  to  whom  the  reversion  was  granted  enters  5fc.  ^J^^o^nJa^ 
then  this  is  no  discontinuance,  and  the  issue  of  the  tenant  in  tail 
may  well  ent^r  upon  the  grantee  of  the  reversion ;  because  the  re- 
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version  which  the  grantee  had  was  not  executed  in  the  lifetime  of 
the  tenant  in  tail  &c.  And  so  there  is  a  great  diversity  when 
tenant  in  tail  makes  a  lease  for  years,  and  when  he  makes  a  lease 
for  life  ;  for  in  the  one  case  he  has  a  reversion  in  tail,  and  in  the 
other  case  he  has  a  reversion  in  fee. 


[334i]  Skction  623. 

Same  exempli-    Fqr  if  land  he  given  to  a  man  and  to  the  heirs  male  of  his  body 
TM.nl  uum«i«.    engendered,  who  has  issue  two  sons,  and  the  eldest  son  has  issue  a 

I — ! 1     daughter  and  dies,  and  the  tenant  in  tail  makes  a  lease  for  years 

I  and  dies,  now  the  reversion  descends  to  the  younger  son,  because  tin 

reversion  was  but  in  the  tail,  and  the  youngest  son  is  heir  wude  kc. 
But  if  the  tenant  had  made  a  lease  for  life  ^c.  and  had  afterwards 
died,  now  the  reversion  descends  to  the  daughter  of  the  elder  brth 
ther,for  the  reversion  is  in  the  fee-simple,  and  the  daughter  is  heir 
general  i^c. 


Dmt. 


Section'  624. 

Devise  no  dis-    Also,  if  a  man  be  seised  in  tail  of  lands  devisable  by  testament  j^c. 
continuance.       ^^^  ^^  devises  this  to  another  in  fee,  and  dies,  and  the  other  enters 

&c.  this  is  no  discontinuance,   because  no  discontinuance  was  modi 

in  the  lifetime  of  the  tenant  in  tail  &c. 


Section  625. 

Tenant  in  tail's  AlSO,  if  land  be  given  in  tail,  saving  the  reversion  to  the  donor, 
^^^Tr  Ifn'*"  and  the  tenant  in  tail  by  his  deed  enfeoffs  the  donor,  to  hold  to  km 

versiODor  no  j  •/     »*/  ' 

discontinuance,  and  /lig  heirs  for  ever,  and  delivers  to  him  seisin  accordingly  ^c. 

this  is  no  discontinuance,  because  none  can  discontinue  the  estate 
tail  unless  he  discontinues  the  reversion  also.  And  inasmuch  as  bj 
such  feoffment  made  to  the  donor  {the  reversion  then  being  in  him) 
his  reversion  was  not  discontinued  or  altered  ^c.  this  feoffment  is 
no  discontinuance  S^c, 

Contra  if  there       This  must  be  understood  where  the  reversion  of  the  donor  is 
J^J7emSff '"  immediately  expectant  upon  the  estate  of  the  donee  ;  for  if  a  man 
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makes  a  gift  in  tail  with  remainder  in  tail,  reserving  the  reversion      [336  a] 
to  himself;  in  this  case  if  the  donee  enfeoffs  the  donor,  this  is  a 
discontinuance,  because  there  is  a  mean  estate. 

Also  it  is  to  be  intended  of  a  feoffment  made  to  the  donor  solely  or  if  feoffment 
or  only,  for  if  the  donee  enfeoff  the  donor  and  a  stranger,  this  is  a  uranger. 
discontinuance  of  the  whole  land. 

But  if  tenant  for  life  makes  a  lease  for  his  own  life  to  the  lessor.  Tenant  for  Hfe*s 
the  remainder  to  the  lessor  and  a  stranger  in  fee,  in  this  case,  for-  -J^^jSer-iii 


asmuch  as  the  limitation  of  the  fee  would  work  the  wrong,  it  enures  «'"*  Granger  a 

surrender  <tad 

to  the  lessor  as  a  surrender  for  the  one  moiety,  and  a  forfeiture  as  forfeiture. 
to  the  remainder  of  the  stranger ;  for  he  cannot  give  to  the  lessor 
that  which  he  had  before,  as  our  author  here  says ;  and  as  to  the 
remainder  to  the  stranger,  it  is  a  forfeiture  of  his  moiety  [for  it 
purports  to  pass  a  greater  estate  than  he  can  warrant],  and  when 
the  lessor  enters,  he  may  take  the  benefit  of  such  forfeiture. 

But  if  two  joint-tenants  be,  and  one  of  them  enfeoffs  his  com-  Feoffment  by 
panion  and  a  stranger,  and  makes  livery  to  the  stranger,  this  shall  <" ttSroan^** 
vest  only  in  the  stranger,  because  the  livery  cannot  enure  to  his  ^^  ttranger. 
companion. 

None  can  discontinue  the  estate  taily  unless  he  discontinues  the  revere  jvo  duamtinu' 
sion  also.']    And  therefore  if  the  reversion  or  remainder  be  in  the  ««<^/»^  ««««- 

•*  ^  ^  der  in  ktng, 

king,  the  tenant  in  tail  cannot  discontinue  the  estate  tail.  But 
tenant  in  tail,  with  reversion  in  the  king,  might  have  barred  the 
estate  tail  by  a  common  recovery,  until  the  statute  of  34  H.8.  c.20, 
which  statute  now  restrains  him;  such  common  recovery,  how- 
ever, neither  barred  nor  discontinued  the  king's  reversion. 

Note,  the  reversion  may  be  revested,  and  yet  the  discontinuance  But  reversion 
remain.    As  if  a  fGme  covert  be  tenant  for  life,  and  the  husband  anddiJ^ml^u- 
makes  a  feofiment  in  fee,  and  the  lessor  enters  for  the  forfeiture ;  ""<»  remain. 
here  is  the  reversion  revested,  and  yet  the  discontinuance  remained 
at  the  common  law. 
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Section  626. 

FeoflRnentio  \^  the  same  manner  it  is,  where  lands  are  given  to  a  man  in  taii 
DO  discontiDu-  with  remainder  to  another  in  fee,  and  the  tenant  in  fail  enfeoffs 
*°^*'  the  remainder-man  in  fee,   this  is  no  discontinuance,  causa  qui 

supra. 


[336ii]  Sections  631. 

Tenant  in  tail's   BuT  where  the  tenant  in  tail  makes  a  lease  for  years  or  for  life, 
always  a  di»-      with  remainder  to  another  in  fee,  and  delivers  livery  of  seisin  ac- 
continuance.      cordingly,  this  is  a  discontinuance  in  fee,  for  that  the  fee-simple 
pcuses  by  force  of  the  livery  of  seisin  kc. 

Thiti  is  evident  also,  and  hereof  sufficient  hath  been  spoken 
before. 


Section  632. 

Husband's  fe-  An  U  it  is  to  be  understoood,  that  some  discontinuances  are  made 
dition,  ifadis-  upon  condition  J'c.  and  if  the  condition  be  broken  and  the  estate 
continuance  ?      defeated,  then  are  the  discontinuances  defeated  also.     As  if  the 

husband  seised  of  land  in  right  of  his  wife,  makes  a  feoffment  in 
fee  upon  condition,  and  dies,  if  the  [liusband^ s^  heir  afterwurdi 
enters  upon  the  feoffee  for  the  condition  broken,  the  entry  of  th 
wife  is  congeable  on  the  heir,  for  by  the  entry  of  the  heir  the  dis- 
continuance is  defeated,  as  is  adjudged. 

Re  entry  for  Here  it  appears,  that  for  the  condition  broken,  the  heir  of  the 

avoids  feoffs       husband  may  enter;  for  albeit  no  right  descends  from  the  husband 

"^quelLeae   ^^  '^'®  ^^^^^  y^^  ^^^  ^^^'^  of  entry  by  force  of  the  condition  which 
dUcontinuance.    the  husband  created,  descends  to  his  heir;  and  if  the  heir  enters, 
'■         ^       that  entry  avoids  the  feoffment,  which  [being  the  cause  of  the  dis- 
continuance if  the  feoffment  be  defeated  the  discontinuance  is  de- 
feated also ;  the  consequence  is  that]  the  estate  of  the  heir  vanishes 
away  immediately  on  his  entry,  and  the  estate  of  the  f&mc  or  her 
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heirs  vests  presently  without  any  entry  or  claim  by  her  or  them ; 
and  if  the  husband  himself  had  re-entered^  the  estate  would  have 
vested  in  his  wife  [immediately  and  he  would  have  become  seised 
jure  tixoris  as  before]. 


Section  633, 

Also,  if  a  xcoman  inheritrix  hath  a  husband  who  is  within  age,  and  FeofTmcnt  by 

miDor  scisccl 

he  being  within  age  makes  a  feoffment  ofihe  tenements  of  his  wife  in  jure  ujori*  no 
fee,  and  dies,  it  has  been  a  question,  whether  the  wife  may  enter  or  ^"scontinuano 
not  S^c.  Ami  it  seems  to  some,  that  the  entry  of  the  wife  after  the 
death  of  her  husband,  is  congeable  in  this  case.  JFor  when  her 
husband  made  the  feoffment  [during  his  minority^  isc.  he  might 
well  enter  at  any  time  during  the  coverture  notwithstanding  such 
feoffment,  and  he  could  not  enter  in  his  own  right,  but  otUy  in 
right  of  his  wife:  ergo,  such  right  of  entry  in  right  of  his  wife 
remains  to  the  wife  after  his  decease. 

And  the  heir  of  the  husband  cannot  enter,  for  no  right  or  title 
descends  to  him^  therefore  the  wife  may  take  benefit  of  the 
nonage  of  her  husband  and  enter  into  the  land.  If  husband  and  [337  a] 
wife  are  both  within  age,  and  they  by  deed  indented  join  in  a  feoff- 
meat  reserving  a  rent,  and  the  husband  dies,  the  wife  may  enter,  or 
have  a  dum  fuit  infra  tttatem.  But  if  she  were  of  full  age,  she 
shall  not  have  a  dum  fuit  infra  ectatem  for  the  nonage  of  her  hus- 
band, albeit  they  be  but  one  person  in  law. 


Section  634, 

And  it  has  been  said,  that  if  two  joint-tenants  being  within  age  EflTcct of. feoff 
miUte  a  feoffment  in  fee,  and  one  dies,  the  survivor  may  enter  into  ^nauu  iwng 
the  whole  &c.  mhut^. 

In  this  case,  if  one  joint-tenant  had  made  a  feoffment  in  fee  and      ("337  ^] 
died,  the  right  should  not   have  survived,  for  the  jointure  was 
severed  for  a  time.     If  two  joint-tenants  be,  and  the  one  is  of  fuH 
age  and  the  other  within  nge,  and  both  make  a  feoffment  in  fee, 
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and  he  of  full  age  dies,  the  infant  may  enter  or  haye  a  dum  fuit 
infra  atatetn  but  for  a  moiety  only. 


Infant's  feoff- 
ment never 
prejudicial  to 
himself  or 
others. 


Section  635. 

Also,  when  an  infant  makes  a  feoffment  it  shall  neither  aggrieve 
or  hurt  him  but  he  may  well  enter  i^c.  So  neither  therefore  shall 
it  aggrieve  or  hurt  another.  And  for  these  reasons  it  seems  to  some, 
that  after  the  death  of  the  infant  husband  so  making  the  feoffmsni 
&*c.  his  wife  may  well  enter. 

But  he  may  well  enter  ifc]  Here  is  implietl,  that  he  may 
enter  either  within  age,  or  at  any  time  after  full  age,  and  likewise 
that  after  his  death  his  heirs  may  enter. 

ihininBoro*        Nota,  a  special  heir  may  take  advantage  of  the  infancy  of  the 

EnglUi  or  i  j 

apteiaitaUmay  ancestor.  As  if  tenant  in  tail  of  an  acre  of  the  custom  of  borough 
fffaneettor'i^^'  English  makes  a  feoffment  in  fee  within  age,  and  dies,  the  youngest 
mfancy,  qq^  jjjay  avoid  it;  for  he  is  privy  in  blood,  and  claims  by  descent 

from  the  infant.  And  so  if  tenant  in  tail  to  him  and  the  heirs 
female  of  his  body  makes  a  feoffment  in  fee  and  dies  within  age, 
leaving  issue  a  son  and  a  daughter,  the  daughter  may  avoid  the 
feoffment.  And  so  note,  that  a  cause  to  enter  by  reason  of  infancy 
is  not  like  a  right  of  entry  on  conditions,  warranties,  and  estoppels, 
which  ever  descend  to  the  heir  at  the  common  law  only. 


Section  636. 


Discontinnance  Also,  if  a  woman  inheritrix  takes  husband,  and  they  have  issue  a 

terroines  on        ^on,  and  the  husband  dies,  and  she  takes  another  husband,  and  the 

wfcBiie!^*'  ^       ^^^^^  husband  lets  the  land  which  he  has  in  her  right  to  another 

for  term  of  his  life,  and  afterwards  the  wife  dies,  and  then  the 

tenant  for  life  surrenders  his  estate  to  the  second  husbarid  ifc 

quaere,  if  the  son  of  the  wife  may  enter  upon  the  second  husband 

during  the  life  of  the  tenant  for  life  b;c.     But  it  is  clear  law,  that 

after  the  death  of  the  tenant  for  life,  the  son  of  the  wife  may 

enter  ;  because  the  discontinuance ,  which  was  only  for  term  of  life, 

is  determined  bic  by  the  death  of  the  same  tenant  for  life. 
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Surrender]     Signifies  the  yeilding  up  of  an  estate  for  life  or  Surrtnder, 

,.  ,.  .  ^.^  ^    .       .  •  what  it  u,  and 

years  to  him  who  has  an  immediate  estate  in  reversion  or  re-  howmanykmdt. 
mainder,  wherein  the  estate  for  life  or  years  may  drown  or  merge 
by  mutual  agreement  between  the  parties.      A  surrender  pro-      [338  a] 
perly  taken  is  of  two  sorts,  viz.  a  surrender  in  deed,  or  by  express 
words,  and  a  surrender  by  operation  of  law.      Littleton    here  A  Hght  or  in- 
puts  his  case  of  a  surrender  of  an  estate  in  possession,  for  a  right  cannot  u  mr- 
cannot  be  surrendered.    And  it  is  to  be  noted,  that  a  surrender  in  ^^^^^f}^ 
law  is  in  some  cases  of  greater  force  than  a  surrender  in  deed.     As  ^^' 
if  a  man  make  a  lease  for  years  to  begin  at  Michaelmas  next,  this 
future  interest  cannot  be  surrendered,  because  there  is  no  rever- 
sion wherein  it  may  merge ;  but  by  a  surrender  in  law  it  may  be 
merged.     As  if  the  lessee  before  Michaelmas  take  a  new  lease  for 
years  either  to  begin  presently,  or  at  Michaelmas,  this  is  a  surren- 
der in  law  of  the  former  lease.     Fortior  et  aquior  est  disposUio  legis 
quam  hominis. 

Also  there  is  a  surrender  without  deed,  whereof  Littleton  gives  Enattt  for  life 
an  example,  viz.  of  an  estate  for  life  of  lands,  which  may  be  sur-  J^^*^'"^?" 
rendered  without  deed,  and  without  livery  of  seisin ;  because  it  is  <<^* 
but  a  yielding  or  a  restoring  of  the  estate  again  to  him  in  the  im- 
mediate reversion  or  remainder,  which  is  always  favoured  in  law 

And  there  is  also  a  surrender  by  deed ;  and  that  is  of  things  which  Thiug$  lying  in 
lie  in  grant,  whereof  a  particular  estate  cannot  commence  without  f^^^^  ** 
deed,  and  by  consequence  the  estate  cannot  be  surrendered  without-  ^fumt  dud, 
deed.    But  in  the  example  which  Littleton  here  puts,  the  estate 
might  commence  without  deed,  and  therefore  might  be  surrendered 
without  deed.    And  albeit  a  particular  estate  be  made  of  lands  by 
deed,  yet  may  it  be  surrendered  without  deed,  in  respect  of  the 
nature  and  quality  of  the  thing  demised,  because  the  particular 
estate  might  have  been  made  without  deed  ;  and  so  on  the  other 
hand  if  a  man  be  tenant  by  the  curtesy,  or  tenant  in  dower  of  an 
advowson,  rent,  or  other  thing  that  lies  in  grant,  albeit  there  the  ^ 
estate  may  begin  without  deed,  yet  in  respect  of  the  nature  and 
quality  of  the  thing,  namely  that  it  lies  in  grant,  it  cannot  be 
surrendered  without  deed.    And  so  if  a  lease  for  life  be  made  of 
lands,  with  remainder  for  life ;  albeit  the  remainder  for  life  began 
without  deed,  yet  because  remainders  and  reversions,  though  they 
be  of  lands,  are  things  that  lie  in  grant,  they  cannot  be  sur- 
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rendered  without  deed.  See  ia  my  Reports  plentiful  matter  of 
surrenders. 

Sntrtmin  of  If  tenant  for  life  grant  a  rent-charge,  and  after  surrender,  yet  the 

^^e^^dlriva-  ^^^  remains  during  his  life,  for  to  that  purpose  he  comes  in  under 

'"T^^?A1       ^^^  charge,  [that  is,  after  or  subsequent  to  the  charge,  and  he  can- 

not  therefore  avoid  it ;]  but  if  he  in  the  reversion  make  a  lease 

for  years,  or  grant  a  rent-charge  8cc«  and  then  the  lessee  for  life 

surrenders,  the  lease  or  rent  shall  commence  immediately. 

Cmutrueiionof  Here  note  a  diversity,  when  a  surrender  is  to  the  prejudice  of  a 
fteT^Mnparitet  Stranger,  and  when  it  is  for  his  benefit.  If  a  man  makes  a  lease  to 
andarangers.     A.  for  life,  reserving  a  rent  of  forty  shillings  to  him  and  his  heirs, 

with  remainder  to  B.  for  life,  and  the  lessor  grants  the  reversion  in 
fee  to  B.  and  A.  attorns — B.  shall  not  have  the  rent,  for  although 
the  remainder  for  life  is  merged  in  the  fee-simple  as  between  them, 
yet  as  to  a  stranger  it  is  in  esse ;  [and  as  between  the  grantor  and  A., 
B.  it  seems  is  to  this  purpose  a  stranger],  and  therefore  B.  shall 
not  have  the  rent,  but  if  B.  dies  his  heir  coming  in  of  the 
immediate  reversion  is  no  stranger,  he  therefore  shall  have  the 
rent. 

Of  merger  by  A  master  of  a  hospital  being  a  sole  corporation,  by  the  consent 
andwerslonin  ^^  ^^^  brethren  makes  a  lease  for  years  of  part  of  the  possessions  of 
different  Hghtt.   the  hospital :  afterwards  the  lessee  for  years  is  made  master  of  the 

iSarouanaJenu,  *  -^ 

hospital,  the  term  is  thereby  merged ;  for  a  man  cannot  have  a  term 
for  years  in  his  own  right  and  a  freehold  in  auter  droit  to  consist  to- 
gether ;  as  if  a  man  lessee  for  years  takes  a  feme  lessor  to  wife,  [he 
will  then  have  at  one  and  the  same  time  a  term  for  years  in  his 
own  right,  and  the  immediate  fee-simple  (for  his  own  benefit)  in 
right  of  his  wife,  and  therefore  his  term  should  be  drowned ;  but 
see  2  Roll.  Rep.  472.  contra.]  Nevertheless  a  man  may  have  a 
freehold  in  his  own  right  and  a  term  for  years  in  auier  droit:  and 
therefore  if  a  man  lessor  takes  the  feme  lessee  to  wife,  the  term  is 
not  merged,  but  he  is  possessed  of  the  term  in  her  right  during  the 
coverture.  So  if  the  lessee  makes  the  lessor  his  executor,  the  term 
is  not  drowned.  Causa  qua  supra.  But  if  it  had  been  a  corpora- 
tion aggregate  of  many,  the  making  of  the  lessee  master  would  not 
have  extinguished  the  term,  no  further  than  it  would  if  the  lessee 
had  been  made  one  of  the  brethren  of  the  hospital. 
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In  this  section  Littleton  makes  a  quaere.     Upon  which  it  is  ob-  Reflwtwnre' 
servable,  that  grave  and  learned  men  may  doubt  without  any  im-  ^^*^"*' 
putation ;  for  the  most  learned  doubt  the  most,  whereas  the  more 
ignorant  are  for  the  most  part  the  more  bold  and  confident. 


Section  637. 

If  there  be  grandfather,  father,  and  son,  and  the  grandfather  is  No  discontinu- 
tenant  in  tail,  and  is  disseised  by  the  father  who  makes  a  feoff-  uil  whereof  Um 
ment  thereof  without  warranty,  and  dies,  and  afterwards  the  ^"j^d^**"*^ 
grandfather  dies,  the  son  may  well  enter  upon  the  feoffee,  because  a 

this  was  no  discontinuance  in  the  father,  inasmuch  as  he  was  not  ^ 

seised  of  the  estate  tail  at  the  time  of  the  feoffment,  but  only  of 
an  estate  by  disseisin  of  the  grandfather. 


I 


Here  it  is  to  be  observed,  that  it  is  not  necessary  that  the  tenant 
in  tail  be  seised  of  the  estate  tail  at  the  time  when  the  discontinu- 
ance is  effected,  if  he  has  been  once  seised  that  is  sufficient :  as  if 
tenant  in  tail  makes  a  lease  for  life,  whereby  he  gains  a  reversion  [339  a] 
in  fee-simple  by  wrong ;  in  this  case,  if  he  grant  the  reversion  in 
fee^  and  the  lessee  dies,  the  whole  estate  is  discontinued  ;  and  yet 
at  the  time  of  the  grant  he  was  not  seised  of  the  estate  tail,  but 
because  he  was  once  seised  by  force  of  the  entail  a  discontinuance 
ensues.  But  in  many  cases  a  warranty  added  to  a  conveyance  is  except  by  meam 
said  to  make  a  discontinuance  ab  effectu,  although  he  who  made 
the  conveyance  was  never  seised  by  force  of  the  estate  tail,  because 
it  takes  away  the  entry  of  him  who  has  the  right,  in  the  same 
manner  as  a  discontiuance  does.  As  if  tenant  in  tail  be  disseised 
and  dies,  and  the  issue  in  tail  releases  to  the  disseisor  with  war- 
ranty ;  in  this  case,  the  issue  was  never  seised  by  force  of  the  entail ; 
and  yet  this  has  the  effect  of  a  discontinuance  by  reason  of  the 
warranty,  and  the  reason  hereof  appears  before  in  this  Chapter. 
And  if  in  the  above  case  the  father  who  made  the  feoffment  had 
survived  the  grandfather,  he  should  never  have  entered  against  his 
own  feoffment ;  but  albeit  the  father  had  survived,  yet  after  his 
decease  the  son  should  have  entered,  for  the  reason  here  yielded 
by  Littleton.  But  if  the  feoffment  had  been  with  warranty,  then 
it  had  wrought  the  effect  of  a  d  iscontinuance :  and  therefore 
Littleton  says  without  warranty. 
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IaU.  «.643— 645. 


[3406] 


Section  643,  644. 


Paraon's  alien-   Also,  if  a  parson  of  a  church  or  vicar  of  a  church  alien  certain 
ation  no  di«-       lands  Or  tenements  parcel  of  his  glebe  kc.  to  another  in  fee,  and 

conUouance  of  r-  ^  ^  -^  ^ 

ftuccesior.  dies  or  resigns  &c.  his  successor  may  well  enter  notwithstandiMg 

such  alienation,  for  the  parson  has  no  right  to  the  fee-simple  ;  that 
abides  in  another  person  [or  rather  is  in  perpetual  abeyance ;  the 
parson  cannot  consequently  maintain  a  writ  of  riyhtll. 


Section  645. 


Contra  as  to       BuT  a  hishop  may  have  a  writ  of  right  of  the  tenements  belonging 

bishop,  dean,      ^^  j^^^  church,  for  the  right  is  in  his  chapter,  and  the  fee-simple 

hospital,  who     abides  in  him  and  in  his  chapter.     And  a  dean  may  have  a  writ 

writ  of  right,      of  right,  because  the  right  remains  in  him.     And  an  abbot  may 

have  a  writ  of  right,  for  the  right  remains  in  him   and  in  his 

convent.     And  a  master  of  a  hospital  may  have  a  writ  of  right, 

because  the  right  remains  in  him  and  in  his  confreres  S^c.    And 

so  of  the  like  cases.     But  a  parson  or  vicar  cannot  have  a  writ  of 

right  kc. 

Fee-nmpU  rf  Parcel  of  his  glebe  ^c]  In  whom  the  fee-simple  of  the  glebe  is, 
a^V^wh^  is  a  question  in  our  books.  Some  hold  that  it  is  in  the  patron; 
[341  (/]  but  that  cannot  be  for  two  reasons.  First,  for  that  in  the  begin- 
ning the  land  was  given  to  the  parson  and  his  successors,  and  the 
patron  is  no  successor.  2dly.  The  words  of  the  writ  of  jum  utriim 
are,'  si  sit  libera  eleemositia  ecclesuc  de  D.  and  not  of  tlie  patron. 
Others  hold  that  the  fee-simple  is  in  the  patron  and  ordinary  ;  but 
this  cannot  be,  for  the  causes  above  said :  and  therefore,  of  neces- 
sity, the  fee-simple  is  in  abeyance,  as  Littleton  says.  Sect.  646. 
And  this  was  provided  by  the  providence  and  wisdom  of  the  law; 
for  that  the  parson  and  vicar  have  curam  animanun,  and  were 
bound  to  celebrate  divine  service  and  administer  the  sacraments ; 
and  therefore  no  act  of  the  predecessor  should  make  a  discontinu- 
ance to  take  away  the  entry  of  the  successor,  and  to  drive  him  to 
a  real  action,  whereby  he  would  be  destitute  of  maintenance  in  the 
mean  time.     Upon  consideration  of  all  our  books  I  observe  this 
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diversity :  that  a  parson  or  vicar,  for  the  benefit  of  the  church  and 
of  his  successor,  is  in  some  cases  esteemed  in  law  to  have  a  fee- 
simple  qualified;  but  to  do  any  thing  to  the  prejudice  of  his  suc- 
cessor in  many  cases,  the  law  adjudges  him  to  have  in  effect  but 
an  estate  for  life.  As  a  parson,  vicar,  archdeacon,  prebend,  chan- 
try priest,  and  the  like,  may  have  an  action  of  waste,  and  in  the 
writ  it  shall  be  said,  ad  exharedationem  ecclesia  8^c.  ipsius  B.  or 
prabenda  ipsius  A.  And  the  parson  8cc.  who  makes  a  lease  for  life, 
shall  have  a  consimiU  cusu  during  the  life  of  the  lessee,  and  a  writ  L^^^  ^J 
of  entry  ad  comm,unem  legem  after  his  death,  or  a  writ  ad  terminum 
qui  prateriit,  or  a  qudd  permttat  in  the  debet j  and  none  can  main- 
tain any  of  these  writs,  but  a  tenant  in  fee-simple  or  fee-tail.  And 
a  parson  &c.  may  receive  homage,  which  tenant  for  life  cannot 
do.  But  a  parson  cannot  make  a  discontinuance,  as  Littleton  here 
teaches ;  for  that  would  be  to  the  prejudice  of  his  successor  to 
take  away  his  entry  and  to  drive  him  to  a  real  action. 

Also  if  a  parson  Sec.  make  a  lease  for  years,  reserving  a  rent,  and  Par»n  hoimii 
dies,  the  lease  is  determined  by  his  death,  in  the  same  way  as  a  Ji[,^^ /*;""*' 
lease  by  any  other  tenant  for  life  then  determines,  and  no  accept-  yeandetermine 

,  .  .  OH  hU  death, 

ance  of  rent  by  the  successor  can  make  it  good.  Also  in  a  real 
action  a  parson,  vicar,  archdeacon,  prebend  &c.  shall  have  aid 
of  the  patron  and  ordinary,  as  tenant  for  life  shall  have.  So  that 
it  is  evident,  that  to  many  purposes  a  parson  has  but  in  effect  an 
estate  for  life,  and  to  many  a  qualified  fee-simple,  but  the  entire 
fee  and  right  is  not  in  him  ;  and  that  is  the  reason  why  he  cannot 
discontinue  the  fee-simple,  because  he  has  it  not  nor  ever  had  it. 
And  for  the  same  cause  he  cannot  have  a  writ  of  right  right,  nor  a 
writ  of  right  in  its  nature. 

But  here  it  appears  by  Littleton,  that  such  bodies  politic  or  cor-  SoU  wrpora- 
porate  as  have  a  sole  seisin  and  may  have  a  writ  of  right,  may  ^^/^^i^at^"' 
discontinue,  for  the  fee  and  right  is  in  them,  albeit  they  cannot  ab-  conmon  law. 
solntely  convey  away  their  lands  Sec.  without  assent  of  others ;  as  a 
bishop,  an  abbot,  a  dean,  a  master  of  a  hospital,  and  the  like.    But 
this  is  to  be  understood  where  a  dean  or  a  master  of  a  hospital  8cc. 
are  solely  seised  of  distinct  possessions:    for  if  the  body  seised 
be  aggregate  of  many,  as  tlie  dean  and  chapter,  master  and  con- 
freres &c.,  then  the  feoffment  of  the  dean  or  master  is  not  a  dis^ 
continuance  but  a  disseisin.     And  having  the  fee  and  right  in  them 
they  shall  not  have  aid  in  respect  of  their  high  and  large  estate. 
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DISCONTINUANCE. 
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albeit  any  of  them  be  presentable :  but  a  dean  that  is  coUative 
ghall  have  aid  of  the  king.  And  it  is  to  be  observed,  that  the 
remedy  is  ever  agreeable  to  the  right :  and  therefore  the  bishop, 
dean,  master  of  a  hospital,  who  have  a  college  or  common  seal,  or  the 
like,  shall  have  a  writ  of  right  right,  which  is  the  highest  remedy, 
for  that  they  have  the  highest  estate. 

SoU  eceUtiatti-       gut  at  this  day  the  bishop,  dean,  master  of  a  hospital,  or  the  like, 

cat  corporatumi  ''  r/'  r' 

now  dimhUd  hy  who  have  the  fee  and  right  in  them,  cannot  discontinue ;  neither 
r342al  ^^^  ^^^y  ^^  ^"y  parson,  vicar,  archdeacon,  prebend,  or  any  other 
having  any  ecclesiastical  living,  with  assent  of  dean  and  chapter, 
patron  and  ordinary,  or  the  consent  of  any  others,  make  any  lease, 
gift,  grant  or  conveyance,  estate,  charge  or  incumbrance  to  bind 
his  successor  other  than  for  term  of  one  and  twenty  years,  or  three 
lives  in  possession,  whereupon  the  accustomed  rent  or  more  shall  be 
reserved.  These  are  excellent  laws,  and  have  been  well  expounded 
for  the  maintenance  of  religion  and  the  good  of  God's  church;  for 
otherwise  it  is  to  be  feared  that  holy  church  would  lose  more  than 
it  would  gain  in  these  days. 


Ancient  A^xspt* 
tali  not  dU- 
tolved  with 
monoiteriet ; 
and  learning 
respecting  the 
same. 


Note,  of  hospitals,  some  are  corporations  aggregate  of  many ;  as 
of  master  or  warden  &c.  and  his  confreres  :  some,  where  the  master 
or  warden  has  only  the  estate  of  inheritance  in  him,  and  the  brethren 
or  sisters  power  to  consent,  having  college  and  common  seal :  some, 
where  the  master  or  warden  has  the  estate  in  him,  but  has  no  col- 
lege and  common  seal ;  and  such  a  master  or  warden  shall  have  a 
juris  utriim :  and  of  these  hospitals  some  are  eligible,  some  dona- 
tive, and  some  presentable.  But  where  Littleton,  in  this  and  other 
sections,  makes  mention  of  masters  of  hospitals,  the  reader  must 
know,  that  since  Littleton  wrote,  there  has  been  a  great  alteration 
made  by  divers  acts  of  parliament  concerning  hospitals.  These 
points  concerning  hospitals  were  resolved  by  the  justices. 

First,  that  no  hospital  was  given  to  the  crown  by  the  statute  of 
27  H.  8.,  nor  any  hospital  is  within  the  statute  of  31  H.  8.  of 
monasteries,  but  only  religious  and  ecclesiastical  hospitals,  and 
that  no  lay  hospital  was  within  those  statutes.  2dly.  If  upon  the 
foundation  of  any  lay  hospital,  or  after  it  was  ordained,  that  one  or 
divers  priests  should  be  maintained  within  the  hospital  to  celebrate 
divine  service  to  the  poor,  and  to  pray  for  the  soul  of  the  founder 
and  all  Christian  souls,  or  the  like  ;  and  that  the  poor  of  such  hos- 
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pital  should  make  the  like  orisons,  yet  such  an  hospital  is  not 
within  the  said  statutes  ;  for  the  hospital  is  lay,  and  not  religious  ; 
and  all  or  the  most  part  of  ancient  lay  hospitals  were  founded  or 
ordained  after  the  like  sort ;  and  the  makers  of  those  statutes  never 
intended  to  overthrow  works  of  charity,  but  to  take  away  the  abuse. 
3dly.  That  no  hospital  was  given  to  the  king  by  the  statute  of 
37  H.  8.  but  in  two  cases,  where  the  donors,  founders  or  patrons  8cc. 
had  entered  and  expulsed  the  priests,  wardens  8cc.  between  the 
fourth  day  of  February,  anno  27  H.8.  and  the  five  and  twentieth 
of  December,  anno  37  H.  8.,  or  where  king  Henry  the  eighth,  by 
commission  according  to  that  act,  should  enter  and  seise  the  same ; 
but  that  determined  by  the  death  of  that  king.  4thly.  That  the 
statute  of  1  E.  6.  extended  not  to  any  hospital  whatsoever,  either 
lay  or  religious,  as  by  the  same  appears.  To  this  I  will  add, 
Panis  pauperum  vita  pauperum  ;  que  defraudat  eos  vir  sanguinis  est* 


Section  646. 

But  the  highest  writ  a  parson  kc.  can  have  is  the  writ  q/*  juris  Fee  of  glebe  is 
utriim,  which  is  a  great  proof  that  the  right  of  fee  is  not  in  him,  *"r342°Al 
or  in  any  others  ft^c.     But  the  right  of  the  fee-simple  is  in  obey* 
ance,  that  is,  it  is  only  in  the  remembrance,  intendment,  and  con- 
nderation  of  law,  or  as  some  say,  in  nubibus  &'c. 

In  abej/ance.]    That  is,  in  expectation,  of  the  French  word  bayer, 
to  expect.     For  when  a  parson  dies  we  say  that  the  freehold  is  in 
abeyance,  because  a  successor  is  in  expectation  to  take  it ;  and  here 
note  the  necessity  of  the  true  interpretation  of  words.     If  tenant  Freehold  in  oc- 
pur  auter  vie  dies,  the  freehold  is  said  to  be  in  abeyance  until  the  feeofcontm- 
occupant  enters.    If  a  man  makes  a  lease  for  life,  with  remainder  to  f^fn*^™^. 
the  right  heirs  of  I.  S.,  the  fee-simple  is  in  abeyance  until  I.  S. 
dies.     And  so  in  the  case  of  the  parson,  the  fee  and  right  is  in 
abeyance,  that  is,  in  expectation,  in  remembrance,  intendment,  or 
consideration  of  law,  because  it  is  not  in  any  man  then  living. 


Section  647. 


Also,  if  a  parson  of  a  church  dies,  now  the  freehold  of  the  glebe  Freehold  of 

glebe  during 
in 


of  the  parsonage  is  in  no  one  during  the  time  the  parsonage  u  Vacancy  ?i 
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abeyance   In-    void,  but  it  remains  in  abeyance  viz.  in  consideration  and  in  the 
?n  d^.*  **"'"  understanding  of  the  law  until  another  he  made  parson  of  the 

same  church ;  and  immediately  when  another  is  made  parson^  the 

freehold  in  deed  is  in  him  as  successor. 

This  abeyance  So  it  IS  of  a  bishop,  abbot,  deaii^  archdeacon,  prebend,  vicar,  and 
hiSitmrick,  ^^  cvcry  othcr  sole  corporation  or  body  politic,  presentative,  electire, 
deanertf,  s^e.      qj.  donativc,  wliich  inheritances  put  in  abeyance  are  by  some  called 

hitreditates jacentes :  and  some  say,  que  le  fee  est  en  Inilaunce. 


[343a]  Section  648. 

Reason  why  Also,  some  perodventure  will  argue  and  say^  that  inasmuch  as  a 
c^^  his^  p<^rson  with  the  assent  of  the  patron  and  ordinary,  may  grant  a 
ueSi*°  'u*  rent-charge  out  of  the  glebe  of  the  parsonage  in  fee,  and  so  charge 
assent  of  patron  the  glebe  of  the  parsonage  perpetually ,  ergo  they  have  afee-eimpk, 

anu  onlinary.  • 

or  tuH)  or  one  of  them  have  a  fee-simple,  at  the  least.  To  this  aiajf 
be  answered,  that  it  is  a  principle  in  law,  that  of  every  land  then 
is  a  fee-simple  £fc.  in  some  body,  or  otherwise  the  fee-^simple  is  in 
abeyance.  And  there  is  another  principle,  that  every  land  offetr^ 
simple  may  be  charged  with  a  rent-charge  in  fee  by  one  way  or 
another.  And  when  such  rent  is  granted  by  the  deed  of  the  parson 
and  the  patron  and  ordinary  &*c.  in  fee,  none  shall  have  prejudice 
or  loss  by  force  of  such  grant,  but  the  grantors  in  their  lives,  and 
the  heirs  of  the  patron,  and  the  successors  of  the  ordinary  after 
their  decease  [who  have  consented  to  the  charge.]  And  after  such 
charge,  if  the  parson  dies,  his  successor  cannot  come  to  the  said 
church  to  be  parson  of  the  same  by  the  law,  but  by  the  presentment 
of  the  patron,  and  admission  and  institution  of  the  ordinary.  And 
for  this  cause  the  successor  ought  to  hold  himself  content,  and 
agree  to  that  which  his  patron  and  the  ordinary  have  lawfully 
done  before  him.  But  this  is  no  proof  that  the  fee-simple  is  in  the 
patron  and  ordinary,  or  in  either  of  them  8fc.  But  the  reason  why 
such  grant  of  a  rent-charge  is  good,  is,  because  they  who  have  the 
interest  i^c,  in  the  said  church,  viz.  the  Patron  according  to  the 
law  temporal,  and  the  Ordinary  according  to  the  law  spiritual, 
were  either  assenting  to,  or  were  parties  to  such  charge,  fife.  And 
this  seems  to  be  the  true  cause  why  such  glebe  may  be  so  charged 
in  perpetuity. 
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And  herein  is  a  diversity  worthy  observation,  that  when   the  Conthgtnt  re- 
light  to  the  fee-simple  is  by  judgment  of  law  perpetually  in  abey-  S;ena6/«rfttrMi^ 
ance,  without  any  expectation  of  its  coming  in  esse,  concurrentibus  <'<»»»<«>g«»«y' 
hits  qua  injure  refjuiruntury  there  he  who  has  the  qualified  fee  may 
charge  or  alien  it,  as  in  the  case  of  parson,  vicar,  prebend,  &c. 
But  where  the  fee-simple  is  in  abeyance  and  by  possibility  may 
every  hour  come  in  esse,  there  the  fee-simple  cannot  be  charged 
until  it  comes  in  esse.     As  if  a  lease  for  life  be  made,  with  remain- 
der to  the  right  heirs  of  I.  S.,  the  fee-simple  cannot  be  charged  til      [3436] 
I.  S.  is  dead.    And  so  is  Littleton  to  be  understood,  mz,  that  every 
fee  may  charged,  either  in  prasenti  or  infuturo. 

Every  land  of  fee-simple.']    And  so  it  is  of  lands  entailed,  for  Estautaiiaiien;- 
they  may  be  charged  in  fee  also ;  for  the  estate  tail  may  be  cut  off      *  "*- 
by  fine  or  recovery.     Also  the  estate  tail  may  continue,  and  yet 
tenant  in  tail  may  lawfully  charge  the  land  and  bind  the  issue  in 
tail.     As  if  a  disseisor  make  a  gift  in  tail,  and  the  donee  in  con- 
sideration of  a  release  by  the  disseisee  of  all  his  right  to  the  donee, 
grants  a  rent  charge  to  the  disseisee  and  his  heirs,  proportionable 
to  the  value  of  his  right,  this  shall  bind  the  issue  in  tail.   And  as  in  so  u  a  moveable 
the  case  of  a  moveable  freehold,  Sect.  1.,  if  the  owner  of  the  thirteen  ll^u„ithinwu 
acres,  being  in  a  meadow  of  eighty-five,  grant  a  rent-charge  out  of 
the    thirteen    acres  generally,  without  mentioning  where  they  lie 
particularly ;  there,  as  the  estate  in  the  land  removes,  the  charge 
shall  remove  also.     But  since  our  author  wrote,  all  ecclesiastical 
persons  are  disabled  from  charging  any  of  their  ecclesiastical  pos- 
sessions in  fee,  us  before  hath  been  spoken  of  at  large. 

By  the  deed  of  the  parson,  and  the  patron,  and  the  ordinary  ^c]  Patron  and 
Yet  if  the  parson  die,  and  in  time  of  vacation  the  patron,  by  the  vacatiim  majf 
assent  of  the  ordinary,  or  the  patron  and  ordinary,  grant  an  annuity  ckarte^^*"^ 
or  rent-charge  out  of  the  glebe,  this  shall  bind  the  succeeding 
parsons  for  ever. 

If  there  be  parson,  patron,  and  ordinary,  and  the  parson,  by  the  Parson's  ex- 

ordinance  and  assent  of  the  ordinary  grant  an  annuity  to  another,  consent  e^fordi- 

hsL\mg  quid  pro  quo  in  consideration  thereof,  this  shall  bind  the  ""If^"^'  *" 
successor  of  the  parson,  without  the  consent  of  the  patron.  [344  a] 

A^church  parochial  maybe  donative  and  exempt  from  all  ordi-  T^onatnehene- 

.      .  •  *  iice  entirely 

nary  jurisdiction,  and  the  incumbent  may  resign  to  the  patron,  and  'under patrons 
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not  to  the  'ordinary ;  neither  can  the  ordinary  visit,  but  the  patron 
may  by  commmissioners  to  be  appointed  by  him.  And  then  by 
Littleton's  rule,  the  patron  and  incumbent  may  charge  the  gld)e; 
and  albeit  it  be  donative  by  a  layman,  yet  a  mere  layman  is  not 
capable  of  taking  the  incumbency  thereof,  but  only  an  able  clerk 
infra  sacros  ordines ;  for  albeit  he  come  in  by  lay  donation,  and  not 
by  admission  or  institution,  yet  his  function  ia  spiritual :  and  if 
such  a  clerk  donative  be  disturbed,  the  patron  shall  have  a  quart 
impedit  of  this  church  donative,  and  the  writ  shall  say  quddpermk^ 
tat  ipsum  prasentare  ad  ecclesiam  Sfc.  and  declare  the  special  matter 
in  the  declaration.  And  so  it  is  of  a  prebend*  chantry^  or  ch^pd 
donative,  and  the  like ;  and  no  lapse  shall  incur  to  the  ordinary, 
except  it  be  so  specially  provided  in  the  foundation.  But  if  the 
patron  of  such  a  church,  chantry,  chapel  8cc.  donative,  doth  once 
present  to  the  ordinary,  and  his  clerk  is  admitted  and  instituted, 
the  benefice  is  then  become  presentable,  and  never  shall  be  dona- 
tive after,  and  lapse  shall  incur  to  the  ordinary  as  it  does  of  other 
benefices  presentable.  But  a  presentation  to  such  a  donative 
benefice  by  a  stranger,  and  admission  and  institution  thereupon 
is  merely  void.  And  all  this  was  resolved  by  the  Court  of  King's 
Bench,  for  the  rectory  parochial  donative  of  Saint  Burian  in  the 
county  of  Cornwall. 


Origin  of  I^y 
or  Donative 
bensjices. 


Kuiitor. 


It  appears  by  our  books,  and  by  divers  acts  of  parliament, 
that  at  the  first  all  the  bishoprics  in  England  were  of  the  king's, 
foundation,  and  donative  per  traditionem  baculi,  (id  est)  the  crosier, 
which  was  the  pastoral  staff,  ei  annuli,  the  ring  whereby  he*was 
married  to  the  church.  And  king  Henry  the  first  being  requested 
by  the  bishop  of  Rome  to  make  them  elective,  refused  it :  but  king 
John  by  his  charter,  bearing  date  quinto  Junii  anno  dedmo  septimo, 
granted  that  the  bishoprics  should  be  eligible.  If  the  king  found 
a  church,  hospital,  or  free  chapel  donative,  he  may  exempt  the 
same  from  ordinary  jurisdiction,  and  then  his  chancellor  shall  visit 
the  same.  Nay,  if  the  king  found  a  church  without  any  special 
exemption,  the  ordinary  is  not,  but  the  king's  chancellor  is  visitor 
of  the  same.  Now  as  the  king  may  create  donatives  exempt  from 
the  visitation  of  the  ordinary,  so  he  may  by  his  charter  licence  any 
subject  to  found  such  a  church  or  chapel,  and  to  ordain  that  it 
shall  be  donative,  and  not  presentable,  and  to  be  visited  by  the 
founder,  and  not  by  the  ordinary.  And  thus  began  donatives  in 
England,  whereof  common  persons  were  patrons. 
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Ordinary.']  Ordinarius  is   he  ivho  has  ordinary  jurisdiction  in  Ordinary  who 
causes  ecclesiastical,  immediate  to  the  king  and  his  courts  of  com-  ^^^  ^  *^ 
men  laWy  for  the  better  execution  of  justice^  as  the  bishop  or  any 
other  who  has  exempt  [i.  e.  substantive]  and  immediate  jurisdiction 
in  causes  ecclesiastical. 

Law  temporal]  Which  consists  of  three  parts^  viz.  First,  on  the  i^w»  temporal 
common  law,  expressed  in  our  books  of  law  and  judicial  records,  dittinguisksdl 
Secondly,  on  statutes  contained  in  acts  and  records  of  parliament 
And  thirdly,  on  customs  grounded  upon  reason,  and  used  time  out  • 

ol  mind ;  and  the  construction  and  determination  of  these  belong 
to  the  judges  of  the  realm. 

Law  spiritual.]  That  is  the  ecclesiastical  ordinances  allowed  by 
the  laws  of  this  realm,  viz.  those  which  are  not  against  the  common 
law  (whereof  the  king's  prerogative  is  a  principal  part)  nor  against 
the  statutes  and  customs  of  the  realm  ;  and  regularly  according  to 
such  ecclesiastical  laws,  the  ordinary  and  other  ecclesiastical  judges 
proceed  in  causes  within  their  cognizance.  And  this  jurisdiction 
was  80  bounded  by  the  ancient  common  laws  of  the  realm,  and  so 
declared  by  act  of  parliament. 

Admission  and  institution,]     In  propriety  of  speech,  admission  is  instU^uUm. 
when  the  bishop  upon  examination  admits  the  clerk  to  be  able,  and  pimarty,by 
says,  Admitto  te  habilem.     Institution  is,  when  the  bishop  says,  '"^^  triabu. 
Instituo  terectorem  talis  ecdesut  cum  curd  animarum,  et  accipe  curam 
tuam  et  meam.     But  sometimes  in  a  more  enlarged  sense,  admission 
included  institution  also :  cujus  prasentatus  sit  admissus  (i.  e.)  insti- 
tuius.    And  it  is  to  be  observed,  that  institution  is  a  good  plenarty 
against  a  common  person,  but  not  against  the  king,  [against  whom 
the  church  is  not  full  till  the  clerk]  is  inducted ;  and  that  is  the 
reason  why  plenarty  shall  be  tried  by  the  bishop,  because  the  church 
is  full  by  institution,  which  is  a  spiritual  act ;  but  void  or  not  void 
shall  be  tried  by  the  common  law. 

At  the  common  law,  if  a  stranger  had  presented  his  clerk,  and  he  At  common,  lam 
had  been  admitted  and  instituted  to  a  church,  whereof  any  subject  ^^;^"^* 
had  been  lawful  patron,  the  patron  had  no  other  remedy  to  recover  w»rpat\on  or 

....  othtrvnM  couUL 

his  advowson,  but  a  wnt  of  right  of  advowson,  wherein  the  mcum-  be  remowd, 
bent  was  not  to  be  removed  ;  and  so  it  was  at  the  common  law,  if  ^^  w^,%l 
an  usurpation  had  been  had  upon  an  infant  or  fSme  covert,  having      [3446] 
an  advowson  by  descent,  or  upon  tenant  for  life  &c.  the  infant, 
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ffime  covert,  and  he  in  the  reversion  were  driven  to  their  writ  of 
right  of  advowson  ;  for  at  the  common  law,  if  the  church  were  once 
full^  the  incumbent  could  not  be  removed,  and  plenarty  generally 
was  a  good  plea  in  a  quare  impedit  or  assize  of  darrein  presentment: 
and  the  reason  of  this  was,  to  the  intent  that  the  incumbent  might 
quietly  attend  and  apply  himself  to  his  spiritual  charge.  And 
secondly,  the  law  intended  that  the  bishop  who  had  cure  of  souls 
within  his  diocese,  would  admit  and  institute  an  able  man  for  the 
discharge  of  his  duty  and  his  own ;  and  that  the  bishop  would  do 
^  right  to  every  patron  within  his  diocese.     But  at  the  common  law, 

if  any  had  usurped  upon  the  king,  and  his  presentee  had  been  ad- 
mitted, instituted,  and  inducted  (for  without  induction  the  church 
had  not  been  full  against  the  king),  the  king  might  have  removed 
him  by  quare  impedit ,  and  have  been  restored  to  his  presentation ; 
for  therein  he  has  a  prerogative,  quod  nullum  iempus  occurrit  r^; 
but  he  could  not  present,  for  the  plenarty  barred  him  of  that ;  neither 
could  he  remove  the  incumbent  in  any  way  but  by  action,  to  the 
end  that  the  church  might  be  the  more  quiet  in  the  mean  time. 
Neither  did  the  king  recover  damages  in  his  quare  impedit  at  the 
common  law.  But  the  statute  West.  2.  has  altered  the  common 
law  in  the  cases  aforesaid,  as  by  the  said  act  appears. 

Usurpation  by        And  if  the  king  present  to  a  church,  and  his  clerk  is  admitted 
a'ndwh^i  "'**'*    ^^^^  instituted,  yet  before  induction  the  king  may  repeal  and  revoke 

his  presentation.  But  regularly  no  man  can  be  put  out  of  posses- 
sion of  his  advowson  but  by  admission  and  institution  upon  an 
usurpation  by  a  presentation -to  the  church,  cum  aliquis  jus  prasen- 
tandi  non  habens  prasentaverit  ^r.  and  not  by  collation  of  the  bishop; 
and  therefore  if  the  bishop  collate  without  title,  and  his  clerk  is 
inducted,  this  shall  not  put  the  rightful  patron  out  of  i>ossession; 
for  it  shall  be  taken  to  be  only  provisionally  made  for  celebration 
of  divine  service  until  the  patron  presents ;  and  therefore  he  is  not 
driven  to  his  quare  impedit,  or  assize  of  dary-ein  presentment,  in  that 
case ;  but  an  usurpation  by  collation  shall  take  away  the  right  of 
collation  which  is  in  another. 

Usurpation  It  is  to  be  observed,  that  an  usurpation  upon  a  presentation  shall 

right,  how  re-      "ot  ouly  put  out  of  possession  the  person  who  has  right  of  present- 

^i^^metr^ented  ^^'^"»  ^^^  ^®  ^^^  ^^^  ^'^^  '*^S^^  of  collation  also.  Therefore  at  this 
day  the  incumbent  sliall  be  removed  in  a  quare  impedit,  or  assize  of 
darrein  presentment,  if  there  be  not  a  plenarty  by  six  months  before 
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the  teste  of  the  writ ;  but  then  the  incumbent  must  be  named  in  the 
writ,  or  else  he  shall  never  be  removed  ;  yet  at  the  common  law,  if 
the  ordinary  refused  to  admit  and  institute  the  clerk  of  the  patron, 
or  when  any  disturbed  him  to  present,  so  that  he  could  not  prefer 
his  clerk,  he  might  have  hi's  quare  impedit,  or  assize  of  darrein  pre- 
tentment ;  and  if  the  church  were  not  full,  he  may  have  a  writ  to 
the  bishop  to  admit  his  clerk ;  but  so  odious  was  simony  in  the  eye 
of  the  common  law,  that  before  the  statute  of  West.  2,  he  recovered 
no  damages.  At  the  common  law,  if  pending  the  quare  impedit 
against  the  ordinaiy  for  refusing  his  clerk,  and  before  the  church 
is  full  the  patron  brings  a  quare  impedit  against  the  bishop,  and 
pending  the  suit,  the  bishop  admits  and  institutes  a  clerk  at 
the  presentation  of  another,  in  this  case  if  judgment  be  given  for 
the  patron  against  the  bishop,  the  patron  shall  have  a  writ  to  the 
bishop,  and  remove  the  incumbent  that  came  in  pendente  lite  by 
usurpation,  for  pendente  lite  nihil  innovetur,  and  therefore  at  the 
common  law  it  was  good  policy  to  bring  the  quare  impedit  against 
the  bishop  as  speedily  as  possible.  And  it  is  to  be  observed,  that 
although  the  clerk  who  comes  in  pendente  lite,  by  usurpation,  shall 
be  removed,  yet  if  the  rightful  patron,  being  a  stranger  to  the  writ, 
presents  pendente  lite,  and  his  clerk  is  admitted  and  instituted,  he 
shall  not  be  removed ;  for  else,  by  the  bringing  of  such  quare  im- 
pedit against  the  ordinary,  the  rightful  patron  might  be  defeated 
of  his  presentation ;  and  therefore  since  the  statute  of  West.  2., 
it  is  among  other  things  inquired  .ex  officio,  if  the  church  be  full, 
and  of  whose  presentation  Sec. ;  and  if  the  plaintiff  should  have 
a  writ  to  the  bishop  and  his  clerk  admitted  (as  in  most  cases  he 
ought),  yet  may  the  rightful  incumbent  have  his  remedy  by  law. 
And  as  it  was  good  policy  to  bring  a  quare  impedit  as  speedily  as 
possible  against  the  bishop,  so  it  is  good  policy  at  this  day  to 
name  the  bishop  in  the  quare  impedit,  for  then  he  shall  not  present 
by  lapse.  Nor  shall  the  metropolitan  either  ;  for  the  metropolitan 
shall  never  present  or  collate  by  lapse  after  six  months,  but  when 
the  immediate  ordinary  might  have  collated  by  lapse  within  the 
six  months,  and  had  surceased  his  time.  And  so  it  is  if  the  time 
has  devolved  on  the  king,  for  the  first  step  or  beginning  fails  ;  and  [345fl] 
in  human  things,  Quod  non  habet  principuim,  non  habetjinenu 
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S£CTION  549. 


Tenant  in  tail's  Also,  if  tenant  in  tail  has  is9ue  and  is  disseised,  and  (rfter  he  re- 

rcloaie  to  dii- 

leiaor  puts  Uoses  by  his  deed  all  his  right  to  the  disseisor :  in  this  case  no  right 
freeb^  in^  ^^  ^^  eit^atV  can  be  in  the  tenant  in  tail,  because  he  has  released  aU 
abeyanoe  dur-     ^{g  right  to  another,  and  no  right  can  be  in  the  issue  im  tail  dnr- 

ing  bis  life;  ,  •^      ,  ^ 

ing  the  life  of  his  father;  yet  such  right  to  the  inheritatu^e  in  the 
entail  is  not  altogether  extinct  by  force  of  such  release  Jrc.  Ergo,  it 
must  needs  be  that  such  right  remain  in  abeyance,  at  sajHra,  during 
the  life  of  the  tenant  in  tail  who  releases  kc,  but  after  his  decease 
such  right  presently  revives  to  his  issue  in  deed,  lac. 


Section  650. 


also  reversion 
on  the  grant,  so 
that  he  has  no 
remedy  for 
waste. 


In  the  same  manner  it  is,  where  tenant  in  tail  grants  all  his  estate 
to  another ;  in  this  case  the  grantee  has  no  estate  but  for  term  ef 
life  of  the  tenant  in  tail,  and  the  reversion  of  the  entail  is  not  w 
the  tenant  in  tail,  because  he  has  granted  all  his  estate  and  all  his 
right  kc.  And  if  the  grantee  commit  waste,  the  tenant  in  taU 
shall  not  have  a  writ  of  waste,  for  he  has  no  reversion.  But  the 
reversion  and  inheritance  of  the  estate  tail  during  the  life  of  the 
tenant  in  tail,  is  in  abeyance,  that  is  to  say,  only  in  the  remem- 
brance, consideration,  and  intelligence  of  the  law. 


"EttaU*'em- 
hracet  tvery 
thing  in  pat- 
»euion  or  rt- 
mainder. 


Grant  his  estate,  concedit  statum  suum.']  State  or  estate  signifies 
such  inheritance^  freehold^  term  for  years,  tenancy  by  statute  mtst- 
chant,  staple,  elegit,  or  the  Hke,  as  any  man  has  in  lands  or  tene- 
ments 8cc.  And  by  the  grant  of  his  estate  &c.  as  much  as  be  can 
grant  shall  pass,  as  here  by  Littleton's  case  appears.  Tenant  for 
life,  with  remainder  in  tail,  with  remainder  to  the  right  heirs  of 
tenant  for  life,  if  the  tenant  for  life  grant  totum  staium  suum  to  a 
man  and  his  heirs,  both  estates  shall  pass. 


"  Right"  in- 
etude*  all  tht 
eitate. 


Right.  Jus,  sive  rectum]  (Which  Littleton  often  uses)  signifies 
properly,  and  specially  in  writs  and  pleadings,  when  an  estate  is 
turned  to  a  right,  as  by  discontinuance,  disseisin  &c.  where  it  shall 
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be  said,  quod  jus  discendit  et  non  terra.  But  (right)  does  also  in- 
clude the  estate  in  esse  in  conveyances ;  and  therefore  if  tenant  in  [3456]  • 
fee-simple  makes  a  lease  for  years,  and  releases  all  his  right  in  the 
land  to  the  lessee  and  his  heirs,  the  whole  estate  in  fee-simple  shall 
pass.  And  so  commonly  in  fines,  the  right  of  the  land  includes  and 
passes  the  estate  in  the  land. 

Titkl  properly,  (as  some  say)  is,  when  a  man  hath  a  lawful  "  ^'^'^ "  ";- 

.  .  .  elude*  all  the 

cause  of  entry  into  lands  whereof  another  is  seised,  for  the  which  right, 
he  can  have  no  action,  as  title  of  condition,  title  of  mortmain  8cc. 
But  legally  this  word  (title)  includes  a  right  also,  as  you  shall  per- 
ceive in  many  places  in  Littleton :  and  title  is  the  more  general 
word  ;  for  every  right  is  a  title,  but  every  title  is  not  such  a  right 
for  which  an  action  lies:  and  therefore  Titulus  est  justa  causa possi- 
dendi  quod  nostrum  est,  and  signifies  the  means  whereby  a  man 
comes  to  land,  whether  his  title  be  by  fine  or  by  feoffment  &c. 
And  when  the  plaintiff  in  assize  makes  himself  a  title,  the  tenant 
may  say,  Veniat  assisa  super  titulum ;  which  is  as  much  as  to  say, 
he  claims  the  assize  upon  the  title  which  the  plaintiff  has  made  by 
that  particular  conveyance.  Et  dicitur  titulus  ct  tuendo,  because  by 
it  he  holds  and  defends  his  land ;  *and  as  by  a  release  of  a  right  a 
title  is  released,  so  by  release  of  a  title  a  right  is  released  also.  See 
more  hereof  in  Fitzherbert  and  Brookes'  Abridgments  under  the  head 
Title. 

Interest.'\  Interesse  is  vulgarly  taken  for  a  term  or  chattel  real,  and  interest  in- 
and  more  particularly  for  a  future  term ;  in  which  case  it  is  said  in  *'"^' ""  '*'^' 
pleading,  that  he  is  possessed  de  interesse  termini.  But  ex  vi  ter- 
winif  in  legal  understanding,  it  extends  to  estates,  rights,  and  titles 
that  a  man  has  of,  in,  to,  or  out  of  lands  ;  for  he  is  truly  said  to 
have  an  interest  in  them :  and  by  the  grant  of  totum  interesse  suum 
in  such  lands,  as  well  reversions  as  possessions  in  fee-simple  shall 
pa3S.  And  all  these  words  singularly  spoken  are  nomina  coUectiva ; 
fat  by  the  grant  of  totum  statum  suum  in  lands,  all  his  estates  there- 
in pass.     Et  sic  de  ceteris. 

Shall  not  have  a  writ  of  waste  ^c]     So  it  is  if  tenant  for  life  be,  a.  for  life. 
with  remainder  in  tail,  and  he  in  the  remainder  releases  to  the  « '?"*!**(f  *^ , 

15.  t/i  taxi*  15. 1 

tjep^nt  for  life  all  his  right  and  estate  in  the  land.  By  this  release  reUme  toA.no 
it  ia  said  in  our  books,  that  the  estate  of  the  lessee  is  not  enlarged,  reUauofwute, 
but  that  the  release  has  this  effect,  to  put  the  estate  tail  into  abey- 

M  M   4 
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ance,  so  that  afterwards  the  remainder-man  cannot  have  an  action 
of  waste ;  yet  in  that  case  (saving  reformation)  the  lessee  for  life 
has  an  estate  for  the  life  of  tenant  in  tail  expectant  upon  his  own 
life.  But  if  tenant  in  fee  release  to  his  tenant  for  life  all  his  rights 
yet  he  shall  have  an  action  of  waste.  And  if  tenant  in  tail  makes 
a  lease  for  his  own  life  he  shall  have  an  action  of  waste. 


[346fl]  Section  661. 


Bifhop*!  alMo-    A  LSD,  if  a  bishov  alien  lands  which  are  parcel  of  his  bishopric 

ation  a  diicon-  »..,..,.  .  «.  ,  , 

tiauance.  and  dies,  this  is  a  discontinuance  to  his  successor,  because  he  can- 

not enter,  but  he  is  put  to  his  writ  of  de  ingressu  sine  assensa 
capituli. 


Skction  652,  3,  4,  5,  6. 

Contra  as  to       Also,  if  a  dean  alien  lands  which  he  has  in  right  of  him  and  his 
be  loiely  seised,  chapter,  and  dies,  his  successor^  may  enter.     But  if  the  dean  he 

and  of  actions    ^gj^iy  seised  as  in  right  of  his  deanry,  then  his  alienation  is  a  dis- 
hy and  arainst  ^^  it        j  .  . 

dean  and  chap-  continuance  to  his  successor,  as  is  said  before.    And  there  is  no 

ter 

similarity  between  a  dean  and  chapter,  and  an  abbot  and  his 
[3466]  convent,  for  dean  and  chapter  are  not  dead  persons  in  law  S^cfor 
every  of  them  may  have  an  action  by  hitnself  in  divers  cases.  And 
of  such  lands  or  tenements  as  the  dean  and  chapter  have  in  com- 
mon S^c.  if  they  be  disseised,  the  dean  and  chapter  shall  have  an 
assize,  and  not  the  dean  alone  i^c.  But  if  any  other  person  will 
have  an  action  real  for  such  lands  or  tenements  against  the  dean 
i^c.  he  must  sue  against  the  dean  and  chapter,  and  not  against  the 
dean  alone  6^c, 

[347  fl]  And  the  reason  of  this  diversity  between  the  case  of  the  abbot 

and  convent  and  dean  and  chapter  is,  for  that  the  monks  are  re- 
gular, and  civilly  dead,  and  the  chapter  are  secular,  and  persons 
able  and  capable  in  law.  But  by  the  policy  of  law  the  abbot  himself 
(who  is  sometimes  termed  the  sovereign)  albeit  he  is  a  monk  and  re- 
gular, yet  has  he  capacity  and  ability  to  sue  and  be  sued,  to  enfeoff, 
give,  demise,  and  lease  to  others,  and  to  purchase  and  take  from 
others ;  for  otherwise  they  who  have  right  would  not  have  their  lawful 
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remedy,  nor  would  the  house  have  remedy  against  any  other  that 
did  them  wrong :  neither  could  the  house  without  such  capacity 
and  ability  stand.  And  the  convent  have  no  other  ability  or  capa- 
city, but  only  to  assent  to  estates  made  to  the  abbot,  and  to  estates 
made  by  him,  which  for  necessity  sake,  though  they  be  civilly 
dead,  they  may  do. 


Section  657. 

Also,  if  the  master  of  an  hospital  discontinue  certain  land  of  his  Masterofhospi- 

^     ,  ''  ^  ....        tal  cannot  dis. 

hospital,  his  successor  cannot  enter,  but  is  put  to  his  writ  of  de  in-  continue. 
gressu  sine  assensu  confratrum  et  consororum  8ic.     And  all  such 
writs  fully  appear  in  the  Register  l^c. 

This  must  also  be  understood  where  the  master  of  the  hospital 
has  sole  and  distinct  possessions,  and  not  where  he  and  his 
brethren  are  seised  as  a  body  politic  aggregate  of  many. 


Section  658* 

Also,  if  land  be  let  to  a  man  for  term  of  his  life,  with  remainder  Tenant  in  tail 
to  another  in  tail,  saving  the  reversion  to  the  lessor  and  after  he  in  d^gj^^l^tcnant 
the  remainder  disseises  the  tenant  for  term  of  life,  and  makes  a  IP'^iJ*®*  "'^^  ^^' 

"'  ^  .  .  feoTO  stianger, 

feoffment  to  another  in  fee,  and  after  dies  without  issue,  and  the  this  no  discon- 

tenant  for  life  dies;  it  seemeih  in  this  case,  that  he  in  the  rever-  was  never  seised 

sianmay  well  enter  upon  the  feoffee,  because  he  in  the  remainder  ^fthee^te^^ 

who  made  the  feoffment,  was  never  seised  in  tail  by  force  of  the  tail. 
same  remainder  6^c. 

Here  it  appears,  that  albeit  the  feoffor  has  an  estate  tail  in  him  [3476] 
expectant  upon  an  estate  for  life,  yet  his  feoffment  works  no  dis- 
continuance. Wherein  Littleton  adds  a  limitation  to  that  which  in 
this  chapter  he  had  said  generally  before,  viz.  That  an  estate  tail 
cannot  be  discontinued  but  only  where  he  who  makes  the  discon- 
tinuance was  once  seised  by  force  of  the  entail;  which  is  to  be  un- 
derstood, when  he  is  seised  of  the  freehold  and  inheritance  of  the 
estate  in  tail,  and  not  where  he  is  seised  of  a  remainder  or  rever- 
sion expectant  upon  a  freehold,  which  freehold  (as  often  hath  been 
said)  is  ever  much  respected  in  law. 


Coildit.  8476. 84Sa.  rbmittbr.  UH.  $.6SB. 


CHAPTER   XIL     Section  669 


OP   RBMITTBR. 

A  meference  of  Rbmittbr  is  an  ancient  term  in  the  law,  and  occun  where  a  nuuL 

the  better  Utle.    ,  .  ,  ,      »  .  ^ 

hoi  two  tttUs  to  lands  or  tenements,  viz.  one  of  a  more  ameisMt 
title,  and  one  of  a  more  recent  date ;  then  if  he  comes  to  the  lan^hf 
the  later  title,  yet  the  law  mil  adjudge  him  in  by  force  of  the  elder 
title,  because  that  title  is  the  more  sure  and  worthy.  As  iftenani 
in  taU  discontinues,  and  afterwards  disseises  his  discontinuee  and 
dies  in  possession,  the  issue  in  tail  are  remitted  to  their  prior 
better  title  by  force  of  the  entail,  and  the  title  and  interest  of  tkt 
discontintiee  is  quite  taken  away  and  defeated. 

lUmiturpre-         ^  remitter  is  an  operation  in  law  upon  the  meetin&c  of  an  ancient 

venUcireuUy  of     .  •  i       i  •  • 

actum.  right  remediable^  and  a  later  estate  m  one  person  without  any  folly 

in  him,  in  this  case  the  ancient  right  is  restored,  and  the  new  de- 
feasible estate  ceased  and  vanished.  And  the  reason  hereof  is,  for 
that  the  law  prefers  a  sure  and  constant  right,  though  it  be  little, 
before  a  great  estate  by  wrong  which  is  defeasible :  moreover  the 
law  (which  abhors  suits  of  vexation)  ever  avoids  circuity  of  action, 
for  the  rule  is  cirantus  est  evitandus,  and  it  is  observable  that  the  re- 
mitter is  of  the  later  title  to  that  which  is  more  ancient,  and  when 
two  rights  descend  there  can  be  no  remitter  if  the  one  cannot  be 
remitted  to  the  other,  and  regularly  to  every  remitter  there  are  two 
incidents,  viz.  an  ancient  right  and  a  defeasible  title  united  to- 
[348  a]       gether  [in  the  same  person  in  the  same  right]. 

lUmitter  oper»        ig  ^^^  taken  awajf  and  defeated  Sfc.}    H^ve  two  things  are  im- 
law  anditprf    plied  and  to  be  understood  :  1st,  that  this  remitter  is  wrought  bj 
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descent  of  the  freehold  simply  without  any  entry  of  the  issue^  and  femd  u>  b^m- 
2dly^  that  the  law  so  favours  remitter  (being  a  restorer  to  right),  ^^  ^^'^ 
that  if  the  discontinuee  be  an  infant  or  a  fSme  covert^  the  issue 
shall  be  remitted  without  respect  to  the  privilege  of  infancy  or 
coverture ;  and  therefore  our  author  says,  the  title  and  interest  of 
the  discontinuee  is  quite  taken  away  and  defeated. 


Section  660. 

AtiSO,  if  tenant  m  tail  infeoffs  his  son  or  cousin  inheritable  under  the  Tmant  in  tail's 
entail,  who  are  then  within  age  in  fee,  and  dies,  and  then  the  feoffee  M^SbfaluSloii 
{being  also  heir  in  tail)  is  remitted  to  his  estate  tail.    For  albeii  ^  ^^^* 
during  the  life  of  the  tenant  in  tail  the  feoffee  shall  be  adjudged  m  iy 
force  of  the  feoffment,  yet  after  the  death  of  tenant  in  tail,  the  heir 
ehallbe  adjudged  in  by  force  of  the  entail  and  not  by  force  of  the 
feoffment,  and  although  such  heir  be  of  fM  age  at  the  death  of  the 
tenant  in  tail,  that  is  immateriiU  if  the  heir  were  within  age  at  the 
time  of  the  feoffment  made.    And  if  such  heir  attains  his  full  age 
in  the  lifetime  of  the  tenant  in  tail  and  charges  by  his  deed  the 
same  land  with  a  common  of  pasture,  or  with  a  rent-charge,  and 
then  the  tenant  in  tail  dies ;  now  it  seems  that  the  land  is  dis^ 
charged  of  the  common  or  rent,  for  the  heir  is  in  of  another  estate, 
and  the  estate  which  he  had  at  the  time  of  the  charge  made  is 
by  the  remitter  utterly  defeated. 

The  reason  is,  because  no  folly  can  be  attributed  to  the  infant  in  NoremUtn-if 
accepting  the  feoffment  at  the  time  it  was  made.    Hence  therefore.  ^^  estate  be  at 
in  this  case  the  law  respects  the  time  of  the  feoffment,  and  not  the  oOurundtriuu 
time  of  the  death:  and  albeit  the  infant  might  have  waived  the      [34861 
estate  at  his  full  age,  yet  [seeing  that  would  be  to  his  loss  and  pre- 
judice,  he  shall  have  the  benefit  of  the  feoffment  till  his  ancestor's 
death,  when]  the  right  of  the  estate  tail  descending  on  him  either 
within  age,  or  of  full  age,  shall  work  a  remitter  [to  his  estate  tail]. 
But  since  Littleton  wrote,  there  is  great  alteration  in  remitters  by 
the  statute  of  Uses  H.  8.  c.  10. ;  for  if  a  tenant  in  tail  now  make  a 
feoffment  in  fee  to  the  use  of  his  son  (within  age)  and  his  heirs, 
and  dies,  and  the  right  of  the  estate  tail  descends  to  the  son  within 
age,  yet  he  is  not  remitted,  because  the  statute  executes  the  pos- 
session in  such  plight,  manner,  and  form,  as  the  use  was  limited  t 
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[whereby  the  issue  is  in^  not  of  the  estate  discontinued,  but  of  a 
new  use  under  the  statute].  But  if  the  issue  in  tail  in  this  case 
waive  the  possession,  and  bring  a  formedon  in  the  descender,  and 
recover  against  the  feoffees,  he  shall  thereby  be  remitted  to  the 
estate  tail;  otherwise  the  lands  may  be  so  incumbered  that  the 
issue  in  tail  would  be  at  a  great  inconvenience ;  but  if  no  formedoQ 
be  brought,  and  that  issue  dies,  his  issue  shall  be  remitted; 
because  an  estate  in  fee-simple  at  the  common  law  descends  upon 
him. 

Grant  of  rent  or  A  commoH  or  rent  charge.^  That  is  of  things  granted  out  of  the 
%'^ite^"''*  land.  But  if  the  issue  at  full  age  by  deed  indented  or  deed  poU 
^axizofieati     make  a  lease  for  years  of  the  land,  albeit  by  the  death  of  tenant  in 

tail  he  is  remitted  and  his  estate  defeated,  yet  shall  he  not  avoid  the 
lease,  for  it  is  made  of  the  land  itself,  which  is  become  by  the  lease 
in  other  pUght  than  it  was  by  the  grant  of  the  rent-charge,  which 
[349a]  I  gather  from  our  author's  own  words  in  another  place.  But  if 
tenant  in  tail  makes  a  lease  for  life  (whereby  he  gains  a  new  re- 
version in  fee  so  long  as  the  tenant  for  life  lives)  and  grants  a  rent- 
charge  out  of  the  reversion,  and  afterwards  the  tenant  for  life  dies, 
whereby  the  grantor  becomes  tenant  in  tail  again  and  the  reversicm 
[upon  which  the  rent  depends]  is  defeated ;  yet  because  the  grantor 
had  a  right  of  entail  in  him,  clothed  with  a  fee-simple,  the  rent 
charge  remains  good  against  him,  but  not  against  his  issue; 
whieh  diversity  is  worthy  of  observation,  for  it  opens  the  reason  of 
many  cases. 

The  land  is  dischargedJ]  But  the  person  of  the  grantor  is  not 
discharged,  and  the  grantee  may  have  a  writ  of  annuity  against 
him. 


Section  661. 

Remitter  an  act  Also,  a  principal  cause  why  such  heir  shall  be  remitted,  is  becauu 
neces&i  y.  /^g^.^  {^  ^gf  f^y  person  against  whom  he  may  sue  his  w^rit  of  for- 
medon. For  against  himself  he  cannot  sue,  and  none  other  is 
tenant  of  the  freehold :  and  for  this  cause  the  law  adjudges  him  in 
his  remitter,  scilicet,  in  such  plight  as  if  he  had  lawfully  re- 
covered the  land  against  another  ^r. 
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Here  it  is  to  be  understood,  that  regularly  a  man  shall  not  be  re-  None  to  right 
mitted  to  a  right  which  is  remediless,  that  is,  for  which  he  has  no  ^^"t^aql-i 
remedy  by  action;  for  neither  an  action  without  a  right,  nori 
right  without  an  action,  can  make  a  remitter.     As  if  tenant  in  None  after 
tail  suffer  a  common  recovery  in  which  there  is  error,  and  iifter-  ^I^**"!  ^*" 
wards  the  tenant  in  tail  disseises  the  recoveror  and  dies,  here  the 
issue  in  tail  has  an  action,  viz.  a  writ  of  error;  but  as  long  as  the 
recovery  remains  in  force,  they  have  no  right,  and  therefo^  in  that 
case  there  is  no  remitter.  If  B.  purchases  an  advowson,  aiid  sufibrs  nor  toadvowso 
an  usurpation  and  six  months  to  pass,  and  after  the  usurper  grants  ^-^^^^  "^^* 
the  advowson  to  B.  and  his  heirs,  and  B.  dies,  his  heir  is  not  re- 
mitted, because  his  right  to  the  advowson  was  remediless,  viz.  a 
right  without  an  action. 

Tenant  in  tail  of  a  manor  whereunto  an  advowson  is  appendant  Adroivsonand 
makes  a  discontinuance  ;  the  discontinuee  grants  the  advowson  to  or*«pj3f«il/i'i 
tenant  in  tail  and  his  heirs  ;  tenant  in  tail  dies,  the  issue  is  not  re-  f^^^^*  princi- 

fal. 

mitted  to  the  advowson,  because  the  issue  had  no  action  to  recover 
the  advowson  before  he  recovered  the  manor  whereunto  the  ad- 
vowson was  appendant.  And  so  it  is  of  all  other  inheritances  re- 
gardant, appendant,  or  appurtenant ;  a  man  shall  never  be  remitted 
to  any  of  these  before  he  recontinues  the  manor  &c.  whereunto 
they  are  regardant,  appendant,  or  belonging.  But,  on  the  other 
hand,  if  a  man  be  remitted  to  the  principal,  he  shall  also  be 
remitted  to  the  appendant  or  accessory,  albeit  it  were  seveied 
by  the  discontinuee,  or  other  wiong  doer.  And  therefore  if 
tenant  in  tail  be  of  a  manor  whereunto  an  advowson  is  append- 
ant, and  he  infeoffs  A.  of  the  manor  with  its  appurtenances,  and  A. 
re-infeoff  the' tenant  in  tail,  saving  to  himself  the  advowson,  and 
tenant  in  tail  dies ;  his  issue  being  remitted  to  the  manor,  are  con- 
sequently remitted  to  the  advowson,  although  at  that  time  it  was 
severed  from  the  manor.  So  it  is  in  the  same  case  if  tenant  in  tail 
had  been  disseised,  and  the  disseisor  suffer  an  usurpation,  if  the 
disseisee  enter  into  the  manor,  he  is  also  remitted  to  the  advowscm. 


Section  662. 

Also,  if  land  he  entailed  to  a  man  and  his  wife^  and  the  heirs  of  Remitter  on 
their  bodies  begotten,  who  have  issue  a  daughter,  and  the  wife  dies,  ^^f^^\^^!^\ 
and  the  husband  takes  another  wife,  and  has  issue  another  daitgh-  as  between  t*To 
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A^^n^  oT  Ur,  and  €fterward$  dUc(mimiie9  ike  €$iaU  iaU^  and  disMeUeg  ike 
^^"^^  diaamUmiee  and  so  dies  seised,  now  the  land  shall  descend  to  the 
[360a]  two  daughters.  And  in  this  case  as  to  the  eldest  daughter,  idko  ti 
inheritable  by  force  of  the  entail,  this  is  no  remitter  but  ef  the 
wunety.  And  as  to  the  other  moiety  she  must  sue  her  action  ^for- 
medon  against  her  sister.  For  the  two  sisters  are  not  tenants  n 
coparcenary,  but  they  are  tenants  in  common,  for  they  are  in  hf 
divers  titles — the  one  by  remitter  to  the  entail,  and  the  other  hy 
descent  from  her  father  of  the  fee. 

And  there  can  be  no  remitter  but  only  for  so  much  as  comei 
to  the  issue  by  descent^  or  by  any  other  means  without  his  fdly, 
which  in  this  case  is  but  of  a  moiety ;  [for  though  the  whole  fee 
descends  on  both  daughters  in  coparcenary,  yet  instantly  a  remitter 
takes  place  as  to  the  one  who  has  an  ancient  right,  and  so]  the 
coparcenary  is  defeated,  for  the  daughters  are  then  in  by  serenl 
titles,  viz.  the  eldest  daughter  is  tenant  in  tail  perfomutm  dom^  hj 
the  remitter  of  the  one  moiety ;  and  the  youngest  is  seised  in  fte- 
simple  by  descent  of  the  other  moiety,  against  whom  the  ^othef 
sistar  in  tail  may  have  her  formedon. 


Section  663. 

Sameoa  dtieon*  In  the  same  manner  it  is,  if  tenant  in  tail  enfeoffs  his  heir  cq^parent 
hriiibfaS  and  ^^  '^•^  (**^  *^*''  being  within  age),  and  another  joint-tenant  in  fee, 
ttraqger.  q^  ^/^^  tenant  in  tail  dies ;  now  the  heir  in  tail  is  in  hie  remtter 

ae  to  one  moiety,  and  as  to  the  other  moiety  he  is  put  to  his  writ  of 

formedon  &c. 


[3606] 


Section  664. 


No  remitter  of  ALSO,  if  tenant  in  tail  enfeoffs  his  heir  apparent,  the  heir 
ftm  i^ri^^  o//iiff  age  at  the  time  of  the  feoffment,  and  after  tenant  in  tail 
ctuae  his  foUr  dies;  this  is  no  remitter  to  the  heir,  because  it  was  his  folly  (being 
meaL  of  full  age)  to  accept  such  feoffment  bjc.    But  such  folly  cannot  bs 

adjudged  in  the  heir  being  within  age  at  the  time  cf  the  feq§* 

ment  isc. 
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Jiy  this  feoffment  the  heir  becomes  sabjeot  to  all  ahttqges  and 
incumbrances  made  or  suffered  by  his  ancestor.  And  therefore  our 
author  says  well,  it  was  his  folly  to  accept  such  a  feoffment,  but. 
foUy  shall  not  be  adjudged  in  one  within  age  in  respect  of  his 
tei^ler  years  and  want  of  experience,  [and  though  in  the  above  case 
the  heir  in  tail  accepting  the  feoffment  is  bound  by  it,  yet  his  heir 
in  the  line  of  entail  is  not  boun^  by  the  feoffment,  for  no  folly  can 
be  attributed  to  him,  and  therefore  he  shall  be  remitted,  infra.] 


Section  665. 

Also,  if  tenant  in  tail  enfeoffs  a  woman  in  fee,  and  dies,  and  his  lUmitter  bj 
*«r  in  tail  within  age  takes  the  same  woman  towi/e;  thieUa  ^f^5. 
remitter^  for  the  husband  and  wife  are  one  person  in  law.    And  <*»«»»«n'^'  . 
the  husband  cannot  sue  a  writ  of  formedon,  unless  he  will  sue 
against  himself  which  would  be  inconvenient ;  and  no  folly  can  be 
adfudged  in  him,  he  being  within  age  at  the  time  of  the  espousals. 
But  otherwise  it  is  if  such  heir  were  of  full  age  at  the  time  of 
espousals,  for  then  the  heir  would  take  nothing  but  in  right  of  his 
wife. 

Takes  the  same  woman  to  vnfe.]    Here  it  may  be  enquired  what  Hutbandgaim 
things  are  given  to  the  husband  by  marriage.    First,  it  appears  ^l^jj* 
here  by  littleton,  that  if  a  man  marries  a  woman  seised  in  fee,  he      [361  a] 
gain3  by  the  intermarriage  an  estate  of  freehold  in  her  right,  which 
estate  is  sufficient  to  work  a  remitter. 

If  the  wife  be  attainted  of  felony,  the  lord  by  escheat  shall  enter  Attamderrf 
and  put  out  the  husband :  otherwise  it  is  if  the  felony  be  com-         wiorwift. 
mitted  after  issue  had.    Also,  if  the  husband  be  attainted  of  felony, 
the  king  gains  no  freehold,  but  a  pernancy  of  the  profits  during 
the  coverture,  and  the  freehold  remains  in  the  wife. 

Secondly,  if  the  wife  be  possessed  of  a  term  of  years,  the  hus-*  Hwhandhaw 

band  on  marriage  becomes  entitled  to  it  in  her  right,  and  he  has  yMtchattdi 

power  to  dispose  thereof  by  grant  or  demise,  and  they  are  so  far  *•"'• 
considered  as  gifts  to  him  in  law  that  they  are  forfeited  by  his 

attainder  or  outlawry,  and  upon  an  execution  against  the  husband  Attainder. 

for  his  debt,  the  sheriff  may  sell  the  term  during  his  life ;  but  the  Exteutwn. 
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Trust. 


husband  can  make  no  disposition  thereof  by  bis  last  will.  Also»  if 
be  make  no  disposition  or  forfeiture  of  it  during  coverture^  yet  is  it 
a  gift  in  law  to  him  if  he  survive  his  wife ;  but  if  he  dies  before  his 
wife,  she  shall  have  the  term  again ;  and  if  the  husband  charge  the 
chattel  in  his  lifetime,  it  shall  not  bind  the  wife  surviving.  And 
the  same  law  is  of  estates  by  statute  merchant,  statute  stafde, 
e&gt/,  wardships,  and  other  chattels  real  of  the  wife  in  possession. 

ChatuU  real  in   But  if  a  feme  sole  be  possessed  of  a  term  and  is  afterwards  thereof 

biiuy.  dispossessed,  and  then  takes  husband  and  dies,  the  husband  sur- 

viving shall  not  be  entitled  to  this  right,  but  the  executors  or  ad- 
ministrators of  the  wife  shall  have  it ;  so  it  is  if  the  wife  has  bat  a 
possibility.     In  the  same  manner  it  is  if  the  wife  be  possessed  of 

En  auter  droit,    chattels  real  en  auter  droit,  as  executrix  or  administratrix,  or  as 

guardian  in  socage  8ic.  and  she  intermarries,  the  law  makes  no 
gift  of  these  chattels  to  the  husband,  although  he  survive  her.  In 
the  same  manner  if  a  woman  before  marriage  assigns  her  term  to 
another  in  trust  for  herself,*  then  takes  husband  and  dies,  the 
husband  surviving  shall  not  have  this  trust,  but  the  executors  or 
administrators  of  the  wife  shall  have  it,  for  it  consists  in  privity : 
and  so  has  it  been  resolved  by  the  justices.  Chattels  real  consist- 
ing merely  in  action  the  husband  shall  not  have  by  the  inter- 
marriage, unless  he  recover  them  in  the  lifetime  of  the  wife,  alb^t 
he  survive  the  wife ;  as  a  writ  of  right  of  ward,  a  valore  mariiagH, 
a  forfeiture  of  marriage  and  the  like,  whereunto  the  wife  was  en- 
titled before  the  marriage.  But  chattels  real  being  of  a  mixed  nature, 
viz.  partly  in  possession,  and  pai*tly  in  action,  these  which  fall  to 
the  wife  during  coverture  the  husband  shall  have  by  the  inter- 
marriage, if  he  survive  his  wife,  albeit  he  reduce  them  not  into 
possession  in  her  lifetime ;  but  if  the  wife  survive  she  shall  have 
them.  As  if  the  husband  be  seised  of  a  rent-service,  rent-charge,  or 
rent  seek,  in  right  of  his  wife,  and  the  rent  becomes  due  during 
the  coverture,  and  the  wife  dies,  the  husband  shall  have  the  arreai*- 
ages ;  but  if  the  wife  survive  the  husband  she  shall  have  them,  and 

Adcouton.  not  the  executors  of  the  husband.  So  it  is  of  an  advowson,  if  the 
church  become  void  during  the  coverture  the  husband  may  have  a 
quare  impedit  in  his  own  name,  as  some  hold  :  but  the  wife  shall 


Reni'charge, 


\  *  This,  it  is  apprehended,  refers  to  a  trust  for  her  separate  use,  and  a  settlement 
of  that  nature  on  the  eve  of  marriao^e,  without  her  husband's  concurrence,  is  con- 
sidered fraudulent  against  him. 
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have  it  if  she  survive  him  ;  and  the  husband  if  he  survive  her :  et 
sic  de  similibus.  But  if  the  arrearages  had  become  due,  or  the  [351  A] 
church  had  fallen  void  before  the  marriage,  then  they  would  be 
merely  in  action  before  the  marriage;  and  therefore  the  husband 
should  not  have  them  by  the  common  law,  although  he  survived  his 
wife.  But  now  by  the  statute  of  32  H.  8.  c.  37.  if  the  husband 
survive  the  wife,  he  shall  have  the  arrearages  incurred  as  well  before 
as  after  the  marriage. 

But  the  marriage  is  an  absolute  gift  of  all  chattels  personal  in  Hutikind  how 
the  wife's  possession  in  her  own  right,  whether  the  husband  sur-  *^iZ^^  ehatuh  * 
vive  the  wife  or  no  ;  but  if  they  be  in  action,  as  debts  by  obligation,  P^****"*'- 
contract,  or  otherwise,  the  husband  shall  not  have  them  unless  he 
and  his  wife  recover  them.     And  of  personal  goods  en  outer  droit, 
as  executrix  or  administratrix  See,  the  marriage  is  no  gift  of  them 
to  the  husband,  although  he  survive  his  wife.     If  an  es tray  happen 
within  the  manor  of  the  wife,  if  the  husband  dies  before  seisure,the 
wife  shall  have  it,  for  that  the  property  was  not  in  the  wife  before 
seisure.     But  as  to  personal  goods,  there  is  a  diversity  worthy  of 
observation  between  a  property  in  personal  goods  (as  is  aforesaid) 

0 

and  a  bare  possession  ;  for  if  personal  goods  be  bailed  [i.  e.  lent]  to 
a  feme,  or  if  she  find  goods,  or  if  goods  come  to  her  hands  as  ex- 
ecutrix to  a  bailiff,  and  she  takes  husband,  this  bare  possession 
is  not  given  to  the  husband,  but  the  action  of  detinue  must  be 
brought  against  the  husban(jl  and  wife. 


Section  666. 


Also,  if  the,  husband  seised  of  land  in  right  of  his  wife  aliens  the  If  husband's 

same  to  another  in  fee,  and  the  alienee  lets  the  same  land  to  the  to  hu^and  and 

husband  and  wife  for  their  lives,  saving  to  the  lessor  and  his  lieirs  T*/*^  '^^  **f®' 

*'^     ^  ^  •'  this  a  remitter, 

a  reversion;  this  is  a  remitter  to  the  wife  [of  the  whole  land']  for  and  nothing 

no  folly  can  be  adjudged  in  tlie  wife  who  is  covert  in  such  case,  alienee. 
And  in  this  case  the  lessor  has  nothing  in  the  reversion,  for  that 
the  wife  is  seised  [of  the  whole]  in  fee. 

For  if  the  estate  gained  by  marriage  be  sufficient  to  work  a  re-  Tenant  in  taiTt 

mitter ;  a  fortiori,  an  estate  made  expressly  to  the  husband  and  ^iT^e^ntfr, 
wife  shall  work  a  remitter  in  the  wife.     And  so  it  is  if  tenant  in 
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tail  enfeoff  his  issue  (being  within  age)  and .  his  wife  in  fee,  and 
dies ;  this  is  a  remitter  to  the  issue  presently^  by  the  death  of  the 
tenant  in  tail ;  though  some  have  thought  the  contrary.  And  note, 
[352  a]  in  the  case  of  the  feme  covert^  she  may  be  remitted  in  the  life  oi 
the  discontinuor,  because  she  has  a  present  right :  but  in  the  case 
of  tenant  in  tail,  the  issue  cannot  be  remitted  in  the  life  of  the  dis- 
continuor,  because  the  issue  has  no  right  until  his  decease. 


Section  667. 

Though  wife  BuT  in  this  cose  if  the  lessor  sues  an  action  of  waste  against  the 
band  bound  by  husband  and  wife,  the  husband  is  estopped  to  say  the  plaintiff  has 
*•*■*'  no  reversion,  for  that  is  against  his  own  feoffment  and  lease.    And 

so  a  man  may  be  estopped  by  matter  in  fact^  though  there  be  no 

vjriting  by  deed  indented,  or  otherwise. 

EttoppeU  by  EstoppJ]    Comes  of  the  French  word  estoupe,  from  whence  the 

tecordf  tori ti tig, 

and  in  pais  de-  English  word  '  Stopped :'  and  it  is  called  an  estoppel  or  condusioEi, 
^   '  because  a  man's  own  act  or  acceptance  stops  or  closes  his  moath 

to  allege  or  plead  the  contrary.  Touching  estoppels,  which  is  aa 
excellent  and  curious  learning,  it  is  to  be  observed,  that  there  are 
three  kinds  of  estoppels,  viz.  by  matter  of  record,  by  matter  io 
writing,  and  by  matter  in  pais.  By  matter  of  record,  viz.  by  letters 
patent,  fine,  recovery,  pleading,  taking  of  continuance,  confession, 
imparlance,  warrant  of  attorney,  admittance.  By  matter  in  writ- 
ing, as  by  deed  indented,  by  making  an  acquittance  by  deed  in- 
dented or  by  deed  poll,  by  defeasance  by  deed  indented  or  by  deed 
poll.  By  matter  in  pais,  as  by  livery  of  seisin,  by  entry,  by  accept- 
ance of  rent,  by  partition,  and  by  acceptance  of  an  estate,  as  here 
in  the  case  put  by  Littleton ;  whereof  he  makes  this  special  ob- 
servation, that  a  man  may  be  estopped  by  matter  in  the  country, 
without  any  writing. 

Nine  ruieton  On  the  learning  of  estoppels,  these  few  rules,  amongst  others,  are 

inbiood/ estate,  to  be  known.  First,  eveiy  estoppel  ought  to  be  reciprocal,  that  is, 
fi^dT*  ^^        ^^  should  bind  both  parties ;  hence  a  stranger  shall  neither  take 

advantage  of,  nor  be  bound  by  an  estoppel :  privies  in  blood,  as  the 
heir ;  privies  in  estate,  as  the  feoffee,  lessee  &c. :  privies  in  law,  as 
the  lord  by  escheat,  tenant  by  the  curtesy,  tenant  in  dower,  the 
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incumbent  of  a  benefice,  and  others  who  come  under  by  act  in  law,      [3626] 
or  in  the  po5^,  shall  be  bound  and  may  take  advantage  of  estoppels. 
Second,  every  estoppel  must  be  clearly  such  in  itself,  and  not  be 
proved  so  by  argument  or  inference.    Third,  every  estoppel  ought  B^citai  no 
to  be  a  precise  affirmation,  and  not  a  rehearsal.    Therefore  a  recital 
concludes  not,  because  it  is  not  a  direct  affirmation.     Fourth,  a 
a  matter  alleged  that  is  neither  traversable  nor  material  [to  the  mat- 
ter in  hand]  shall  not  estop,  [for  it  would  be  hard  to  take  away  a 
man's  right  for  want  of  caution  to  immaterial  expressions.]     Fifth, 
regularly  a  man  shall  not  be  concluded  by  acceptance  [of  rent]  or 
the  like  before  his  title  accrued.  Sixth,  estoppel  against  estoppel  sets 
the  matter  at  large.    Seventh,  matters  alleged  by  way  of  supposal  in  pUadings  are. 
counts  shall  not  conclude  after  non-suit:  otherwise  it  is  after  judg- 
ment given ;  and  also  pleadings  of  either  party,  which  are  precisely 
alleged,  shall  conclude  after  non-suit.     Eighth,  where  the  truth  ap- 
pears on  the  same  record,  the  adverse  party  shall  not  be  estopped 
to  allege  it.    As  if  a  fine  be  levied  without  any  original,  it  is  void-  FinevoidabU 
able,  but  not  void ;  but  if  an  original  be  brought,  and  a  retraxit  en- 
tered, and  after  that  a  concord  is  made,  or  a  fine  levied,  this  is  void, 
because  the  truth  appears  on  the  record.     Ninth,  where  a  record 
runs  to  the  disability  or  legitimation  of  the  person,  there  strangers 
may  take  advantage  of  it,  as  outlawry,  profession,  attainder  otpra- 
munire,  of  felony,  bastardy  &c.     If  the  bishop  certify  a  bastard 
eigne  to  be  a  mulier  puisne,  the  adverse  party  may  confess  and  avoid 
by  alleging  the  special  matter. 


Section  670. 

And  here  note,  that  where  any  estate  shall  pass  from  the  wife  Fine  cone hulei 
being  covert  by  fine,  she  shall  be  examined  before  the  fine  be  taken,  ^'tat^^cH^en. 
because  such  fine  concludes  the  wife  for  ever.     But  where  nothing  ^"'  "**^  ^  *** 

•^  ,  .  estates  taken; 

moves  from  the  wife,  but  the  husband  and  wife  take  an  estate  by      [3536] 
force  of  a  fine,  there  the  wife  is  not  concluded ;  and  she  need  not 
be  examined  !^c. 

The  examination  of  a  feme  covert  ought  to  be  secret;  and  the  if  separately 
object  is  to  examine  her,  whether  she  be  content  to  levy  a  fine  of  *^*'"'"^  • 
such  lands  (naming  them  particularly  and  distinctly,  and  the  estate 
intended  to  be  passed  by  the  fine)  of  her  own  voluntary  free  will, 
and  not  by  threats,  menaces,  or  any  other  compulsory  means. 

N   N    2 
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Jf  huiband  and 
vfife  teited  in 
ipeeial  tail  levy 
a  fine  to  use  of 
thenuelits  in 
fee,  wife  re- 
mitted. 


If  the  husband  and  wife  be  tenants  in  special  tail,  and  they  iery 
a  fine  at  the  common  law,  and  after  the  husband  and  wife  take 
back  an  estate  to  them  and  their  heirs ;  in  this  case  the  estate  tail 
is  not  barred ;  and  yet  against  a  fine  levied  by  herself  she  cannot 
be  remitted,  because  thereupon  she  was  examined  :  but  in  that  case 
if  the  land  descend  to  her  issue,  he  shall  be  remitted  to  his  estate 
tail. 


Section  671. 

Discontinaee*!    ALSO,  if  tenant  in  tail  discontinue  the  estate-tail,  and  has  issue  a 

covert  ittue  in    daughter,  and  dies,  and  the  daughter  being  of  full  age  takes  hus- 

,  a  remitter,   j^^^^  ^j^^j  ^^  discontiuuee  makes  a  release  of  this  to  the  husband 

and  wife  for  term  of  their  lives,  this  is  a  remitter  to  the  wife,  ami 
the  wife  is  in  by  force  of  the  tail,  causa  qu&  supra  inc. 

It  appears  that  her  full  age  when  she  took  baron  is  not  material, 
but  her  coverture  at  the  time  of  taking  back  the  estate  is.  And  so 
note  a  diversity  between  a  remitter  and  a  descent :  for  if  a  woman 
be  disseised,  and  being  of  full  age  takes  husband,  and  then  the  dis- 
seisor dies  seised,  this  descent  ^shall  bind  the  wife,  albeit  she  was 
covert  when  the  descent  wa,3  cast,  because  she  was  of  full  age  when 
she  took  husband.  But  albeit  the  wife  who  has  an  ancient  right, 
and  being  of  full  age,  takes  husband,  and  the  discontinuee  lets  the 
land  to  the  husband  and  wife  for  their  lives,  this  is  a  remitter  to 
the  wife,  for  remitters  to  ancient  rights  are  favoured  in  Ikw. 


[354a] 


Section  672. 


If  husband  Also,  if  land  be  given  to  the  husband  and  wife  to  hold  to  them 
anTuT  t^'k  ^^^  '^^  AciV*  of  their  two  bodies  begotten,  and  after  the  husband 
an  estate  to        aliens  the  land  in  fee,  and  takes  ba<:k  an  estate  to  him  and  to  his  wife 

himself  and  wife    -..i.  !••  •  •»»  vvi« 

for  life,  this  is  for  their  lives :  this  is  a  remitter  m  deed  to  the  husband  and  wife, 
a  remitter.  muuger  [i.  e.  in  despite  of]  the  husband.   For  it  cannot  be  a  remitter 

to  the  wife  with  out  being  a  remitter  to  the  husband  also,  because 
the  husbatid  and  wife  are  but  one  per  son  in  law,  though  the  husband 
is  estopped  to  claim  it  [/.  e,  the  fee-tail  against  his  own  alienation 
of  the  fee.]  And  therefore  this  is  a  remitter  agaifist  his  own 
alienation  and  reprisal,  as  is  said  before. 
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Section  673. 

Also,  if  land  be  given  to  a  woman  in  tail,  with  remainder  to  Dwconiinuance 

,        ,  .  ,  •  **f  particular 

another  in  tail,  with  remainder  to  a  third  in  tail,  with  remainder  tenant  a  dis- 
to  a  fourth  in  fee,  and  the  woman  takes  husband,  and  the  husband  ^|  theremain- 
discontinues  the  land  in  fee ;  by  this  discontintuince  all  the  remain-  ^®^»  ^^J  •  «• 

J      ^     J  ^         ^  -  ^  nutter  of  the 

ders  are  discontinued.     For  if  the  wife  dies  without  issue,  they  particular 

in  the  remainder  shall  only  have  remedy  by  a  writ  of  formedon  remitter  of  the 

in  the  remainder,  when  it  comes  to  tJieir  turns.     But  if  after  such  ^^^^ii 

discontinuance,  an  estate  be  made  to  the  husband  and  wife  for  their 

lives,  or  for  another  man's  life,  or  for  any  other  estate  d^c.  this  is 

a  remitter  to  the  wife,  and  by  consequence  to  those  in  remainder. 

For  after  the  wife  who  is  in  of  her  remitter  be  dead  without  issue, 

they  in  remainder  may  enter,    without   any  action  l^c.     In  the 

same  manner   it  is  of  those  who  have  the  reversion  after  such 

entails. 

Littleton  having  spoken  of  remitters  to  the  issue  in  tail^  who  is 
privy  in  blood,  and  to  the  wife,  who  is  privy  in  person,  now  speaks 
of  remitters  to  those  in  reversion  ^or  remainder  who  are  privy  in 
estate. 

Nota,  that  if  lands  are  given  to  husband  and  wife  and  their  heirs,  Remitter  at 
and  the  husband  makes  a  feoffment  in  fee,  and  the  feoffee  gives  the  dumsola. 
land  to  the  husband  and  wife  and  the  heirs  of  their  bodies,  and  the      [357a] 
husband  dies ;  in  this  case  the  wife  may  elect  which  estate  she  will 
have  ;  for  both  estates  are  waiveable,  and  her  time  of  election  is  not 
arrived  until  her  husband's  decease. 

If  lands  be  given  to  a  man  and  the  heirs  female  of  his  body,  and  Female  tail  ^ 
he  makes  a  feoffment  in  fee,  and  takes  back  an  estate  to  him  and  p^un^tiie. 
his  heirs,  and  dies,  leaving  issue  a  daughter  and  his  wife  enseint 
with  a  son,  [whereby  the  fee-simple  descends  on  the  presumptive 
heir,  who  is  also  heir  in  tail ;  in  this  case]  the  daughter  is  remitted 
to  her  prior  rightful  estate-tail;  and  albeit  a  son  be  afterward 
born  yet  shall  he  not  divest  the  remitter. 


N  N   3 
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[3586] 


Section  682. 


Teoant  in  tail 
leases  for  life  to 
his  eldest  son 
(of  age),  re- 
minder to  his 
second  son — a 
remitter  to  the 
second,  not  to 
the  eldest  son. 


Also,  if  tenant  in  tail  has  issue  two  sons  of  full  age,  and  he  ktt 
the  land  entailed  to  the  eldest  son  for  his  life,  with  remainder  to 
the  younger  son  for  his  life,  and  after  the  tenant  in  tail  dies ;  tx 
this  case  the  eldest  son  is  not  in  in  his  remitter,  because  he  took  a» 
estate  of  his  father.  But  if  the  eldest  die  without  issue,  then  this 
is  a  remitter  to  the  younger  brother,  because  he  is  heir  in  tail,  and 
a  freehold  in  law  is  cast  upon  him  by  force  of  the  remainder ;  and 
there  is  none  [but  himself]  against  whom  he  may  sue  his  action. 


[359  a] 


Section  684. 


Tenant  in  tail  NoTB^  if  tenant  in  tail  enfeoffs  his  son  and  another  by  deed  of  the 
andMo^'**"'  tond  entailed  in  fee,  and  livery  of  seisin  is  made  to  the  other 
who  dies,  a  re-    according  to  the  deed,  but  not  to  the  son  who  knows  nothing  of  the 

nutter  if  son  ^  »    ,        ,  ,     , 

assent  not  to     feoffment  nor  agrees  thereto,  and  afterwards  he  who  took  the  liverg 

of  seisin  dies,  and  the  son  takes  no  profit  of  the  land,  then  the  father 
dies,  this  is  a  remitter  to  the  son,  because  the  freehold  is  cast  upaii 
him  by  survivorship :  and  there  was  no  default  in  the  son  that  hi 
agreed  not  to  the  feoffment,  nor  is  there  any  [person  but  himself] 
against  whom  he  may  sue  a  writ  of  formedon. 


Livery t  a  man 
tibsent,  can 
neither  tahe 
nor  make. 


Here  Little^n  materially  adds  by  deed ;  for  if  a  man  intends  to 
make  a  feoffment  by  parol  to  A.  and  B.  and  he  and  B.  come  upon 
the  land  (A.  being  absent)  and  makes  livery  to  B.  in  the  name  both 
of  B.  and  A.  and  to  their  heirs,  this  shall  enure  only  to  B. ;  for 
neither  can  a  man  absent  take  livery  nor  make  livery  without  deed. 
But  note,  livery  being  made  to  one  according  to  the  deed,  enures 
to  both,  because  the  deed  whereunto  the  livery  refers  is  made  to 
both ;  for  the  rule  is,  that  Verba  relata  hoc  maximi  operantur  per 
referentiam  ut  in  eis  in  esse  videntur. 


ifheatsent  it  is       Here  it  appears,  that  if  the  son  be  conusant  of  and  agrees  to  the 
r359Al       feoffment  &c.  it  is  no  remitter  to  him.    And  therefore  if  the  feoff- 
ment were  made  by  deed  indented,  and  the  son  with  the  other  seals 
the  counterpart,  and  then  the  feoffor  made  livery  to  the  other  ac- 
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cording  to  the  deed^  cind  the  other  dies^  the  son  is  not  remitted, 
because  he  was  conusant  of  the  feoffment  and  agreed  to  the  same ; 
and  Littleton  says  in  the  case  that  he  puts,  that  there  was  no  de- 
fault in  the  son,  because  he  agreed  not  to  the  feoffment  in  the  life 
of  the  father :  and  so  it  seems,  that  if  A.  be  seised  in  tail,  and  has 
issue  two  sons,  and  by  deed  indented  between  him  of  the  one  part, 
and  the  sons  of  the  other  part,  makes  a  lease  to  the  eldest  for  life, 
the  remainder  to  the  second  in  fee,  and  dies,  and  the  eldest  son 
dies  without  issue,  the  second  son  is  not  remitted,  because  he  agreed 
to  the  remainder  in  the  lifetime  of  the  father. 


Section  685. 

For  if  a  man  be  disseised  of  certain  land,  and  the  disseisor  maJees  Feoffment  to 
a  deed  of  feoffment  whereby  he  infeoffs  B.  C.  and  !>.,  and  livery  of  J^^^^^e 
seisin  is  made  to  B.  and  C.  but  not  to  D.  who  was  not  present  at  estate,  he  is  »tiH 

•*  in  by  survivor^ 

the  livery  of  seisin,  nor  ever  agreed  to  the  feoffment,  or  took  the  ship. 
profits  i^c.  and  afterwards  B.  and  C  die  and  D.  survives,  and  the 
disseisee  brings  his  writ  of  disseisin  in  the  per  against  D.  he  shall 
discharge  himself  of  datnages^  although  he  be  tenant  of  the  freehold 
of  the  land. 


Section  687.  [SfiOa] 

Also,  where  a  bishop  or  a  dean,  or  other  ecclesiasticcd  person.  Remitter  ip- 
aliens  without  assent,  and  the  alienee  charges  the  land  S^c,  and  astical  corpo- 
afterwards  tlie  bishop  takes  ba^ck  an  estate  in  tlie  same  land  by 
licence,  to  him  and  his  successors,  and  the  bishop  dies,  his  successor 
is  remitted  in  right  of  his  church,  and  shall  defeat  the  charge  jfc. 
causSt  qu^  suprii. 


rations. 


Sections  688,  689,  690.  [361a] 

[Relate  to  recoveries  in  feigned  actions,  and  particularly  to  the  liecovery. 
case  where  tenant  in  tail  dies  before  execution.]  [361 6] 

If  in  a  common  recovery  judgment  be  had  against  tenant  in  tail  Tenant  in  tail's 
wherein  he  is  vouchee  and   has  judgment  to  recover  over  in  value,  j^^grMntimma- 

■hj   f3    A  terial. 
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albeit  the  tenant  in  tail  dies  before  execution,  yet  the  recoveror 
shall  execute  the  judgment,  against  the  issue  in  tail  in  respect  of 
the  intended  recompence,  because  it  is  the  common  assurance  of 
Rteoveriet  not     the  realm,  and  is  well  warranted  by  our  books,  and  was  not  in- 
Choke,  J.'         vented  by  justice  Choke,  (who  was  a  grave  and  learned  judge  in 
[362 aj       the  time  of  E.  4.)  as  some  hold  by  tradition ;  but  it  may  be  that  it 
was  founded  upon  former  authorities  and  opinions  of  judges  dis- 
covered by  him  and  assented  to  by  the  rest  of  the  judges. 

Tenant  for  life*  t      If  a  recovcry  be  had  against  tenant  for  life  without  consent  or 
/STttrZi^dii.   covin,  though  it  be  without  title,  and  execution  be  had,  and  tenant 
continuance,       fQj.  ijfg  jj^g    ^^  reversion  or  remainder  is  discontinued,  so  that  he 
in  reversion  or  remainder  cannot  enter ;  but  if  such  a  recovery  be 
had  by  agreement  and   covin  between  the  demandant  and  the 
tenant  for  life,  then,  as  hath  been  said,  it  is  a  forfeiture  of  the 
estate  for  life,  and  he  in  the  reversion  or  remainder  may  enter  for 
the  forfeiture.     So  it  is  if  the  tenant  for  life  suffer  a  common  re- 
covery at  this  day,  it  is  a  forfeiture  of  his  estate ;  for  a  conmion 
recovery  is  a  common  conveyance  or  assurance,  whereof  the  law 
takes  knowledge.     Since  Littleton  wrote,  two  statutes  have  been 
made  for  preservation  of  remainders  and  reversions  expectant  upon 
any  manner  of  estates  for  life ;  the  one  in  32  H.  8.  the  other  in 
14EIiz.:  but  32  H.  8,  extended  not  to  recoveries  when  tenant  for 
life  came  in  as  vouchee  &c.  and  therefore  that  act  is  repealed  by 
14  Eliz.  and  full  remedy  provided  for  preservation  of  the  entry  of 
those  in  reversion  or  remainder.     But  the  statute  of  14  Eliz.  ex- 
If  tenant  m       teuds  uot  to  any  recovery  unless  it  be  by  agreement  or  covin.   2dly. 
ren^der,    "  If  there  be  tenant  for  life,  remainder  in  tail,  the  reversion  or  re- 
mainder in  fee,  if  tenant  for  life  be  impleaded  by  agreement  and  then 
he  vouches  tenant  in  tail,  who  vouches  over  the  common  vouchee, 
this  shall  bar  the  reversion  or  remainder  in  fee,  although  he  in  the 
reversion  or  remainder  never  assented  to  the  recovery  ;  because  it 
was  not  the  intent  of  the   act  to  extend  to  a  recovery  where  the 
tenant  in  tail  was  vouched ;  for  he  has  power  by  common  recovery, 
if  he  be  in  possession,  to  cut  off  all  reversions  and  remainders, 
so  that,  if  tenant  for  life  surrenders  to  him  in  remainder  in  tail, 
the  tenant  in  tail  may  bar  the  remainders  and  reversions  expectant 
upon  his  estate.     3dly.  Where  the  proviso  of  that  act  speaks  of  an 
assent  of  lecord  by  him  in  reversion  or  remainder,  it  is  to  be  under- 
stood, that  such  assent  must  appear  upon  the  same  record,  either 
upon  a  voucher,  aid  prier,  receipt,  or  the  like ;  for  it  cannot  appear 
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of  record,  unless  it  be  done  in  course  of  law,  and  not  by  any  extra- 
judicial entry  or  memorandum. 


Section  693.  [3636] 

Also,  if  a  man  be  disseised^  and  (being  of  full  age)  takes  back  an  Disseisee  tak- 
estate  from  the  disseisor  without  deed,  or  by  deed  poll,  this  is  a  re-  froi^Xw^^ 

mitter  to  the  disseisee.  \iy^^To\  or  deed 

poll  remitted. 

Here  note  a  diversity  between  a  right  of  entry  and  a  right  of 
action  ;  for  if  a  man  of  full  age  having  but  a  right  of  action  takes 
any  estate,  he  is  not  remitted :  but  where  he  has  a  right  of 
entry,  and  takes  an  estate,  he  by  his  entry  is  remitted,  because  hid 
entry  is  lawful.  And  if  the  disseisor  infeoiF  the  disseisee  and 
others,  the  disseisee  is  remitted  to  the  whole,  for  his  entry  is 
lawful :  otherwise  it  is  if  his  entry  were  taken  away  [by  a  descent 
cast,  or  otherwise]. 


A.  is  disseised  of  a  manor,  whereunto  an  advowson  is  appendant.  Remitter  to 

nit 


and  a  stranger  usurps  the  advowson,  if  the  disseisee  enter  into  the  adwwim* 


manor,  the  advowson  is  recontinued  again,  which  was  severed  by  p*'*^«"*« 
the  usurpation.  And  so  it  is  if  tenant  in  tail  be  of  a  manor  where- 
upon an  advowson  is  appendant,  the  tenant  in  tail  discontinues  in 
fee,  and  the  discontinuee  grants  away  the  advowson  in  fee,  and 
dies,  if  the  issue  in  tail  recontinue  the  manor  by  recovery,  he  is 
thereby  remitted  to  the  advowson ;  and  in  both  cases  he  who  has 
right  shall  present  when  the  church  becomes  void. 

If  the  patron  of  a  benefice  is  outlawed,  and  the  church  becoming  Re^eontimianct 
void,  a  stranger  usurps,  and  six  months  pass,  if  the  king  recovers  rf^^^^^*^* 
in  a  quare  impedil  and  removes  the  incumbent,  the  advowson  is 
recontinued  to  the  rightful  patron.  And  so  note  a  diversity  be- 
tween a  recontinuance  and  a  remitter ;  for  a  remitter  cannot  properly 
be,  unless  there  are  two  titles ;  but  a  recontinuance  may  be  where 
there  is  but  one. 

Without  deed  or  by  deed  poll,]     If  the  disseisor  by  deed  indented  Conveyance 
makes  a  lease  for  life,  or  gift  in  tail,  or  a  feoffment  in  fee,  whereunto  ^diueUubTdeld 
livery  of  seisin  is  requisite;  yet  the  deed  indented  shall  not  suffer  anetioppelwhich 


Co. Liu.  9636.  364a. 


REMITTER. 


lAii.  $.  004—696. 


mitter. 


Deed  poll  no 
estoppel  to 
taker. 


the  livery  made  according  to  the  form  and  effect  of  the  indenture 
to  work  any  remitter  to  the  disseisee,  but  shall  estop  the  disseisee 
to  claim  his  former  estate ;  and  if  the  disseisor  upon  the  feofihient 
reserves  any  rent  or  condition  8cc.  the  rent  or  condition  is  good : 
and  the  reason  wherefore  a  deed  indented  shall  conclude  the  taker 
more  than  a  deed  poll,  is,  for  that  the  deed  poll  is  only  the  deed 
of  the  feoffor,  donor,  and  lessor ;  but  the  deed  indented  is  the  deed 
of  both  parties,  and  therefore  as  well  the  taker  as  the  giver  is  con- 
cluded. 


[364  a] 


Section  694. 


AUeneeof  te-  Also,  if  a  man  lets  land  for  life  to  another,  who  aliens  to  miother 
oonve^toteflsor  *^  fi^*  ^'^  ^^^  alienee  makes  an  estate  to  tite  lessor,  this  isan- 
a  remitter.         mitter  to  the  lessor,  because  his  entry  was  congeable  ifc. 


Section  696. 


Disseisee's  ac- 
ceptance of 
lease  for  yean 
from  disseisor 
a  remitter  and 
no  estoppel. 


Also,  if  a  man  be  disseised,  and  the  disseisor  lets  the  land  to  thi 
disseisee  by  deed  poll,  or  without  deed,  for  term  of  years,  by  which 
the  disseisee  enters,  this  entry  is  a  remitter  to  the  disseisee.  For 
in  such  case  wliere  the  entry  of  a  man  is  congeable,  and  a  lease  it 
made  to  him,  this  is  no  remitter,  although  he  claims  by  words  in 
pais,  or  says  openly  that  he  claims  nothing  in  the  laiul  but  by  force 
of  such  lease,  for  such  disclaimer  in  pais  is  nothing  to  the  purpose. 
But  if  he  disclaim  in  court  of  record  that  he  has  no  estate  but  iy 
force  of  such  lease,  then  is  he  concluded,  but  not  otherwise. 


Section  696. 


Remitter  as  be-  Also,  if  two  joint-tenants  seised  of  certain  tenements  in  fee,  (the 
tenante?**^ "        ^'*^  Jetnjr  of  full  age  the  other  within  age,)  be  disseised  ftc.  and  the 

disseisor  dies  seised,  and  his  issue  enters,  one  of  the  joint-tenants 
being  then  within  age,  and  after  that  he  comes  to  full  age,  and  the 
heir  of  the  disseisor  lets  the  tenements  to  the  same  joint-tenants  for 
their  lives,  this  is  a  remitter  {as  to  the  moiety)  to  him  who  was 
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fDithin  age,  because  he  is  seised  of  the  moiety  which  belongs  to  him 
in  fee,  for  his  entry  was  congeable.  But  the  other  joint-tenant 
has  in  the  other  moiety  but  an  estate  for  term  of  his  life  by  force  of 
the  lease,  because  his  entry  was  taken  away  t^c. 

Here  note  a  diversity  worthy  the  observation,  that  where  joint-  Entry  rf one 
tenants  or  coparceners  have  one  and  the  same  remedy,  if  the  one  '^c^ar^Mr  ^ 
enter,  the  other  shall  enter  also;  but  where  their  remedies  are  ^^r^^^^ 
several,  there  it  is  otherwise.  As  if  two  joint-tenants  or  copar- 
ceners join  in  a  real  action,  where  their  entry  is  not  lawful,  and  the 
one  is  summoned  and  severed,  and  the  other  pursues  and  recovers 
the  moiety,  the  other  joint-tenant  or  coparcener  shall  enter  and 
take  the  profits  with  her,  because  their  remedy  was  one  and  the 
same.  But  where  two  coparceners  be,  and  they  are  disseised,  and 
a  discent  is  cast,  and  they  have  issue  and  die,  if  the  issue  of  the 
one  recovers  her  moiety,  the  other  shall  not  enter  with  her,  because 
their  remedies  were  several :  and  yet  when  both  have  recovered, 
they  are  coparceners  again.  So  here  in  this  case,  the  two  joint- 
tenants  have  not  equal  remedy  ;  for  the  infant  has  a  right  of  entry, 
and  the  other  a  right  of  action ;  and  therefore  the  infant  being 
remitted  to  a  moiety,  the  other  shall  not  enter  and  take  the  profits 
with  her. 


Co. Liu.  9636.  d64a. 


RSMITTBR. 


LUt. «.  604— 696. 


mUter, 


Deed  poll  no 
estoppel  to 
taker. 


the  livery  made  according  to  the  form  and  effect  of  the  indenture 
to  work  any  remitter  to  the  disseisee,  but  shall  estop  the  disseisee 
to  claim  his  former  estate ;  and  if  the  disseisor  upon  the  feoffment 
reserves  any  rent  or  condition  See.  the  rent  or  condition  is  good : 
and  the  reason  wherefore  a  deed  indented  shall  conclude  the  taker 
more  than  a  deed  poU^  is,  for  that  the  deed  poll  is  only  the  deed 
of  the  feoffor,  donor^  and  lessor  ;  but  the  deed  indented  is  the  deed 
of  both  parties,  and  therefore  as  well  the  taker  as  the  giver  is  con- 
cluded. 


[364  a] 


Section  694. 


Atieneeof  te-  Also,  if  a  man  lets  land  for  life  to  another,  who  aliens  to  another 
oonreystolessor  *^  fi^*  ^'^  ^^  alienee  makes  an  estate  to  tJte  lessor,  this  is  are- 
a  remitter.         mitter  to  the  lessor,  because  his  entry  was  congeable  jfc. 


Section  696. 


Disseisee's  ac- 
cei^tanceof 
lease  for  years 
from  disseisor 
a  remitter  and 
no  estoppel. 


Also,  if  a  man  be  disseised,  and  the  disseisor  lets  the  land  to  the 
disseisee  by  deed  poll,  or  without  deed,  for  term  of  years,  by  which 
the  disseisee  enters,  this  entry  is  a  remitter  to  the  disseisee.  For 
in  such  case  where  the  entry  of  a  man  is  congeable,  and  a  lease  is 
made  to  him,  this  is  no  remitter,  although  he  claims  by  words  in 
pais,  or  says  openly  that  he  claims  nothing  in  the  land  but  by  force 
of  such  lease,  for  such  disclaimer  in  pais  is  nothing  to  the  purpose. 
But  if  he  disclaim  in  court  of  record  that  he  has  no  estate  but  by 
force  of  such  lease,  then  is  he  concluded,  but  not  otherwise. 


Section  696. 


Remitter  as  be-  Also,  if  two  joint-tenant s  seised  of  certain  tenements  in  fee,  {the 
tenanter*^ "        ^^^^  fteifi^r  of  full  age  the  other  within  age,)  be  disseised  ftc.  and  the 

disseisor  dies  seised,  and  his  issue  enters,  one  of  the  joint-tenants 
being  then  within  age,  and  after  that  he  comes  to  full  age,  and  the 
heir  of  the  disseisor  lets  the  tenements  to  the  same  joint-tenants  for 
their  lives,  this  is  a  remitter  {as  to  the  moiety)  to  him  who  was 
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within  age,  because  he  is  seised  of  the  moiety  which  belongs  to  him 
in  fee,  for  his  entry  was  congeable.  But  the  other  joint-tenant 
has  in  the  other  moiety  but  an  estate  for  term  of  his  life  by  force  of 
the  lease,  because  his  entry  was  taken  away  ^c. 

Here  note  a  diversity  worthy  the  observation,  that  where  joint-  Entry  of  one 
tenants  or  coparceners  have  one  and  the  same  remedy,  if  the  one  '^c^cenJr  ^ 
enter,  the  other  shall  enter  also;  but  where  their  remedies  are  ^^^'^i*' 
several,  there  it  is  otherwise.  As  if  two  joint-tenants  or  copar- 
ceners join  in  a  real  action,  where  their  entry  is  not  lawful,  and  the 
one  is  summoned  and  severed,  and  the  other  pursues  and  recovers 
the  moiety,  the  other  joint-tenant  or  coparcener  shall  enter  and 
take  the  profits  with  her,  because  their  remedy  was  one  and  the 
same.  But  where  two  coparceners  be,  and  they  are  disseised,  and 
a  discent  is  cast,  and  they  have  issue  and  die,  if  the  issue  of  the 
one  recovers  her  moiety,  the  other  shall  not  enter  with  her,  because 
their  remedies  were  several :  and  yet  when  both  have  recovered, 
they  are  coparceners  again.  So  here  in  this  case,  the  two  joint- 
tenants  have  not  equal  remedy  ;  for  the  infant  has  a  right  of  entry, 
and  the  other  a  right  of  action ;  and  therefore  the  infant  being 
remitted  to  a  moiety,  the  other  shall  not  enter  and  take  the  profits 
with  her. 


Co. Litt.  364b.  365a.  warranty.  Litt.s.Wf}. 


CHAPTER  XIII.     Section  697. 


OP   WARRANTY. 

Warranty  of      Ix  is  commonly  said,  thai  there  are  three  kinds  of  warranty, 

three  kind*—  ^  '  „  i  ,  , 

lineal,  collate-  scilicet,  warranty  lineal,  warranty  collateral,  and  warranty  thai 
me'n^g^'dis-  commences  by  disseisin.  And  it  is  to  be  understood,  that  befon 
seisin.*  ^^  statute  of  Gloucester  all  warranties  which  descended  to  tJu 

heirs  of  those  who  made  them  barred  the  same  heirs  from  demand- 
ing any  lands  or  tenements  so  warranted,  except  warranties  com- 
mencing by  disseisin,  which  beginning  in  wrong  were  no  bar  to 
the  heir. 

Warranty, what      A  warranty  is  a  covenant  real  annexed  to  lands  or  tenementoi 
[365  al       whereby  a  man  and  his  heirs  are  bound  to  warrant  the  same,  and 
either  upon  voucher,  or  by  judgment  in  a  writ  of  warrantia  carU, 
to  yield  other  lands  and  tenements  in  exchange  for  and  to  the 
value  of  those  from  which  the  grantee  may  be  evicted  by  former 
title ;    or   else   it    may    be    used    by  way  of   rebutter,  that  is, 
to  repel   or  bar  a  person.     It  is  also  to  be  observed,  that  war- 
ranties may  be  expressed  or  implied ;    the   former   being  called 
warranties  in  deed,  because  they  are  expressed ;  and  the  latter 
warranties   in  law,  because  the  law   tacitly  implies  them.     The 
warranties  that  Littleton  here  speaks  of,  are  warranties  in  deed. 
And  of  warranties  in   law,  more  shall  be  said  hereafter   in  this 


•  The  student  in  entering  on  this  truly  "  curious  and  cunning  learning ''  should 
turn  to  Sections  703, 4 ,  and  707, 8.,  where  the  distinction  between  lineal  and  col- 
lateral warranty  is  pointedly  put  by  Littleton.  He  should  also  bear  in  mind  the 
Stat  4  &  5  Ann.  c.  16.,  which  has  very  much  reduced  the  application  of  warranty  to 
transactions  of  the  present  day.  In  Watk.  Prin.  112  n.  5tli  edition,  he  will  also 
find  a  succinct  synopsis  of  the  modern  doctrine  of  warranty. 
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Chapter,  As  for  promises  or  contracts  annexed  to  chattels  real 
or  personal,  they  are  not  comprehended  by  our  author  in  this 
division,  which  treats  exclusively  of  warranties  concerning  freeholds 
and  inheritances. 

Before  the  statute  of  Gloucester.']     This  statute  was  made  at  a  Tenantfty  cur- 
parliament  holden  at  Gloucester,  6  Edw.  1.,  (which  was  before  the  twUu»r^ty  * 
statute  de  donis  conditionalibus,  13  Edw.  1.)  when  all  estates  of  in-  t*/7?j'l^rw»tfc- 
heritance  were  in  fee-simple.     By  that  statute  it  is  declared  that  outas$euinfee 

--..  •ii_ii  11  111  ni«  simple  from  the 

the  heir  m  tail  shall  not  be  barred  by  the  warranty  of  his  ancestor^  alienor.  So  rf 
unless  he  receive  assets  by  descent  from  him,  as  will  appear  more  iydom^^ow. 
fully  hereafter.  By  the  statute  of  Gloucester  it  is  enacted,  fiinst, 
that  if  a  tenant  by  the  curtesy  aliens  with  warranty  and  dies,  this 
warranty  shall  be  no  bar  to  the  heir  of  the  wife  unless  assets 
in  fee-simple  descend  from  the  tenant  by  the  curtesy  to  the  wife's 
heir ;  but  if  lands  or  tenements  do  descend  from  the  father  to  the 
mother's  heir,  then  such  heir  shall  be  barred  according  to  the 
value  of  the  lands  so  descending. 

Secondly,  that  if  the  heir,  for  want  of  assets  at  that  time  de-  [3666] 
scended,  recovers  the  lands  of  his  mother,  and  afterwards  assets 
do  descend  to  the  heir  from  the  father,  then  the  tenant  [i.  e.  the 
purchaser]  shall  recover  against  the  heir  the  inheritance  of  the 
mother.  And  3dly.  That  the  heir  shall  not,  after  the  death  of  his 
father  and  mother,  be  barred  of  his  action  by  writ  of  entry,  to  de- 
mand the  inheritance  of  his  mother  which  his  father  aliened  in  her 
lifetime  without  fine  levied  in  the  king's  court.  But  notwith- 
standing the  statute  of  Gloucester,  if  a  feme  tenant  in  dower  had 
aliened  in  fee  with  warranty  and  died,  the  warranty  would  have 
bound  the  heir  until  the  statute  11  H.  7.  (enacted  ince  our  author 
wrote)  by  which  statute  the  heir  may  now  enter  notwithstanding 
such  warranty. 

Note,  that  warranties  are  favoured  in  law,  being  part  of  a  man's  Warranties 
assurance  ;  but  estoppels  are  odious.  {^'^^utdiZl. 

By  the  Statute  of  Jointures,  11  H.7.  c.20.,  it  is  enacted  that  stat.jointurei 
where  the  wife  has  any  estate  for  life  of  the  gift  or  purchase  of  her  ^l^^^^l^ 
husband,  or  given  to  her  by  any  of  the  ancestors  of  the  husband,  mother*s  alien- 

1  -11  Pill  ation  and  loar- 

or  by  any  other  person  seised  to  the  use  of  her  husband,  or  of  any  ranty,  if  lands 
of  his  ancestors,  there  her  alienation,  release,  or  confirmation  with  hw^nd? 


Co.IAtt.  9656.  966a. 


WARRANTY. 


Liti.  S.GSI7. 


warranty  shall  not  bind  her  heir  [though  such  heir  succeed  to  the 
estate  by  virtue  of  the  settlement]. 


If  the  husband 
who  made  the 
jointure  joins, 
it  is  not  within 
this  steUute* 


So  if  the  land 
was  ori^nally 
the  wife*s» 

[366a] 


A  man  seised  of  lands  in  fee  levied  a  fine  to  the  use  of  himself 
for  life,  and  after  to  the  use  of  his  wife  and  the  heirs  males  of  her 
body  by  him  begotten  for  her  jointure,  and  had  issue  male :  after- 
wards he  and  his  wife  levied  a  fine^  and  suffered  a  common  recovery, 
[the  effect  of  which  in  the  ordinary  way  would  be  to  bar  the  issue  in  tail 
and  those  in  remainder]^  and  the  husband  wife  and  died,  and  the  issue 
male  entered  by  force  of  the  said  statute  of  1 1  U.  7.  [on  the  ground 
that  the  alienation  of  the  wife,  though  she  was  tenant  in  special 
taily  was  not  lawful,  or  at  least  not  binding  on  the  issue  in  special 
tail],  and  it  was  holden,  that  the  entry  of  the  issue  male  was  lawful: 
and  yet  this  case  is  out  of  the  letter  of  the  statute ;  for  the  wife 
neither  levied  the  fine,  being  sole  or  with  an  after-taken  husband,  bit 
with  her  husband  who  made  the  jointure.  [This  case,  however,  has 
since  been  overruled  by  Kirkman  v.  Thompson,  Cro.  Jac.  474.,  on  the 
ground  that  the  statute  was  meant  to  provide  for  the  disinherison  of 
heirs  contrary  to  the  husband's  intention,  whereas  if  he  joined  his 
intention  was  manifest]  So  a  case  may  be  without  the  meaning 
of  this  statute,  and  yet  within  the  letter.  As'  where  a  man  was 
seised  of  lands  in  right  of  his  wife,  and  they  levied  a  fine  to  the 
use  of  the  husband  and  wife  in  special  tail,  vrith  remainder  to  the 
right  heirs  of  the  wife,  and  they  had  issue,  and  afterwards  the  hna* 
band  died,  and  the  wife  married  again,  and  she  and  her  second  hus- 
band levied  a  fine  of  the  same  lands  in  fee,  this  is  directly  within  the 
letter  of  the  statute,  and  yet  it  is  out  of  the  meaning;  because  die 
land  was  originally  the  wife's  [and  though  the  estate  tail  was  of] 
the  purchase  of  the  husband  in  letter,  it  was  not  so  in  meaning* 
[and  therefore  the  issue  of  the  first  marriage  are  completely  barred 
by  the  second  fine,] 


Tenantfor  life  But  wheii  the  womau  is  tenant  for  life,  by  the  gift  or  conveyance 
ranty^^if  hu^^'  ^^  ^^V  olhcr  person  than  her  husband,  her  alienation  with  war- 
hetrbethere-     ranty  shall  bind  her  heir  at  this  day.     [Therefore  if  the  wife's  heir 

mainder-man  or  ''  ^  j         i. 

reversioner  he  is  be  the  remaindcr-man  to  succeed  to  the  estate  by  virtue  of  the 
limitations  in  the  settlement,  he  will  be  bound  if  he  does  not  enter 
for  the  forfeiture  in  his  mother's  lifetime.]  So  if  a  man  be  tenant 
for  life  (otherwise  than  as  tenant  by  the  curtesy)  and  aliens  in  fee 
with  warranty,  and  dies,  this  shall  bind  his  heir  [succeeding  to] 
the  reversion  or  remainder.    But  this  is  to  be  understood  where  the 
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heir  who  has  the  reversion  or  remainder  does  not  avoid  the  estate 
so  aliened  in  the  lifetime  of  his  ancestor  [by  his  entry  as  for  the 
forfeiture ;  if  he  does  so  enter]  the  estate  to  which  the  warranty 
is  annexed  being  avoided,  the  warranty  is  avoided  also.  And 
therefore  it  is  necessary  for  the  heir  in  such  case  to  make  an 
entry  as  soon  as  he  has  notice  or  probable  suspicion  of  such  an 
alienation.  [But  now  by  the  stat.  4&5  Ann.  c.  16.  all  warranties 
made  by  tenant  for  life  descending  on  the  remainder-man  or  rever- 
sioner are  void]. 

Touching  the  feoffment  in  fee  with  warranty  by  the  husband  HuAand*ifeoff- 
seised  in  right  of  his  wife,  this  warranty  shall  not  bind  the  heirs  of 
the  wife  without  assets  [from  the  husband],  although  the  husband 
be  not  tenant  by  the  curtesy.  But  of  this  you  shall  read  more 
hereafter.  In  the  meantime  know  that  the  learning  of  warranties 
is  one  of  the  most  cunning  and  curious  learnings  in  the  law,  and  of 
great  use  and  consequence. 

To  demand  any  lands  or  tenements.']  A  warranty  may  not  only  be  Warranty  may 
annexed  to  freeholds  or  inheritances  corporeal,  which  pass  by  livery,  wriu  newly  cre- 
ss houses  and  lands,  but  also  to  freeholds  or  inheritances  incor-  ^If^'*"^"'"*- 

'  plied  on  eixmt 

poreal,  which  lie  in  grant,  as  advowsons ;  and  to  rents,  commons,  of  rent  jor 

1     i_      fi  1  •    1     •  /•  1        1  equality  (f 

estovers,  and  the  uke,  which  issue  out  of  lands  or  tenements.  And  exchange  or 
not  only  to  inheritances  in  esse,  but  also  to  rents,  commons,  estovers  ^^^- 
&c.  newly  created.  For  a  man  (as  some  say)  may  grant  a  rent  &c. 
out  of  land  for  Ufe,  in  tail,  or  in  fee  with  warranty ;  for  although 
there  can  be  no  title  precedent  to  the  rent,  yet  there  may  be  a  title 
precedent  to  the  land.  And  so  a  warranty  in  law  may  extend  to  a 
rent  8u5.  newly  created ;  and  therefore  if  a  rent  newly  created  be 
granted  in  exchange  for  an  acre  of  land,  a  warranty  is  necessarily 
implied  by  the  exchange.  And  so  a  rent  newly  created  may  be 
granted  for  owelty  of  partition,  [on  which  also  a  warranty  is  ne- 
cessarily implied.] 


Section  698. 


[3666] 


Warranty  commencing  hy  disseisin  is  in  this  manner:  where  Warranty  com- 
there  is  father  and  son,  and  the  son  purchases  land  &c.  and  lets  the  ™fnc»pg^y<Jis- 

''  ^  ■*  seisin  IS,  where 

same  land  to  his  father  for  a  term  of  years,  and  the  father  after-'  father,  tenant 
wards  by  his  deed  infeoffs  another  thereof  in  fee  and  binds  himself  a^fioffment^n^ 
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fee  with  war- 
ranty; thoagh 
the  reversioner 
be  his  son  and 
heir,  he  is  not 
bound.     So  of 
elegit  creditors 
and  tenants  at 
wUI. 


and  his  heirs  to  warranty ;  then  when  the  father  dies,  the  warranty 
descends  to  his  son,  but  it  shall  not  bar  the  son,  who,  notwithstand- 
ing this  warranty,  may  well  enter  into  the  land,  or  have  an  assize 
against  the  alienee  if  he  will,  because  the  warranty  commenced  hj 
disseisin  ;  for  when  the  father  {who  had  but  a  term  of  years)  modi 
a  feoffment  in  fee,  this  was  a  disseisin  to  the  son  of  the  freehold 
which  was  then  in  him.  In  the  same  manner  it  is,  if  the  son  ht$ 
to  the  father  the  land  to  hold  at  will,  and  afterwards  the  father 
makes  a  feoffment  with  warranty  2fc.  And  as  it  is  said  of  the 
father,  so  it  may  be  said  of  every  other  ancestor  S^c.  In  the  same 
manner  it  ft,  if  tenant  by  elegit,  tenant  by  statute  merchant  or 
staple,  makes  a  feoffment  in  fee  with  warranty,  this  shall  not  bar 
the  heir,  who  is  entitled  to  the  land,  because  such  warranty  con- 
mences  by  disseisin. 


Feoffment  with 
warranty  by 
onejoint'tenant 
til)  bar  to  the 
other,  though 
he  be  feoffor's 
soti  and  heir. 

[367  a] 


If  the  father,  son,  and  a  third  person  arc  joint-tenants  in  fee,  and 
the  father  makes  a  feoffment  in  fee  of  the  whole  with  warranty,  and 
dies,  [whereby  the  father's  third  devolves  on  the  other  two  and  the 
whole  warranty  descends  on  his  son  and  heir,  yet  the  son  is  not 
bound  because  this  is  a  warranty  commencing  by  disseisin],  then  if 
the  son  dies  [whereby  the  whole  survives  to  the  third  party]  he 
may  not  only  avoid  the  feoffment  for  his  own  part,  but  also  for  the 
part  of  the  son  ;  and  he  may  take  advantage  that  the  warranty 
commenced  by  disseisin,  though  the  disseisin  was  done  to  another. 


Warranties  by         And  it  is  to  be  obscrved,  that  warranties  commencing  by  disseisin 
<^Uaur<u.^        are  collateral  warranties,  and  shall  not  by  reason  of  the  disseisin 

bind  at  all. 


Feoffment  by  Shall  HOt  bar  the  heir.]     By  the  authority  of  our  author  himself, 

pa^  afeeT^*  a  Icsscc  for  years  may  make  a  feoffment,  and  by  his  feoffment  a 

2  5^/5^206^1   f®^"^'"^pl^  ^\iM  pass ;  so  that  although  such  a  feoffment  may  woik 

by  disseisin  as  against  the  lessor,  yet  as  between  the  parties  it  is 

good,  and  the  warranty  annexed  to  such  estate,  being  a  covenant 

real,  binds  the  feoffor  and  his  heirs  who  are  bound  to  render  lands 

of  equal  value  to  the  feoffee  on  eviction  if  they  have  assets  by 

.  descent  to  recompense  him ;  for  there  is  a  feoffment  de  facto  and 

a  feoffment  dejure ;  and  a  feoffment  de  facto  made  by  those  who 

have  such  an  interest  or  possession  as  is  aforesaid,  is  good  between 

the  parties  and  against  all  other  men  except  only  those  who  have 

the  legal  right  and  inheritance. 


lAii.  s.  699—701.  warranty.  Co.  Zri«.  3(J7  a.  367  6.  868  a. 


Section  699. 

Also,  if  a  guardian  in  chivalry  or  in  socage  mates  a  feoffment  in  Feoffment  by 
Jee,  or  in  fee-tail,  or  for  life,  with  warranty  jfc.  such  warranty  is  Sot  heir. 
no  bar  to  the  heir,  because  it  commences  by  disseisin,  [3^7  ^] 


Section  700. 

Also,  if  father  and  son  purchase  lands  to  hold  to  them  jointly  \in  Father  and  son 
fee],  and  afterwards  the  father  aliens  the  whole  to  another,  and  jg^"  [f thefatlir 
binds  himself  and  his  heirs  to  warranty  i^c,  this  shall  not  bind  the  *l*f/**  ***  ^®*, 

•^  J         '  with  warranty 

son  as  to  his  moiety,  because  as  to  that  moiety  the  warranty  com-  it  is  collateral 

,   ,  and  binds  not 

mences  by  disseisin  i^c.  the  son. 

But  if  the  purchase  was  to  the  father  and  son  and  the  heirs  of 
the  son,  then  if  the  father  [being  tenant  for  life  only]  makes  a  feoff- 
ment in  fee  with  warranty,  and  the  son  does  not  enter  in  his  father's 
lifetime  as  for  the  forfeiture,  he  shall  be  bound  for  a  moiety  by  the 
collateral  warranty.  But  if  the  purchase  had  been  to  the  father 
and  son,  and  to  the  heirs  of  the  father,  then  the  entry  of  the  son  in 
the  lifetime  of  the  father  for  avoidance  of  the  warranty  would  not 
avail  him,  because  his  father  might  have  lawfully  conveyed  away 
his  moiety,  [and  therefore  in  such  case  the  warranty  on  the  father's 
feoffment  would  have  been  lineal  and  binding  on  his  son  and 
heir.] 

If  a  man  of  full  age  and  an  infant  make  a  feoffment  in  fee  with  infanVs feoff- 
warranty,  this  warranty  is  not  void  in  part  and  good  in  part ;  but  it  huthiswarranty 
is  good  for  the  whole  against  the  man  of  full  age  and  void  against  ^^^' 
the  infant ;  for  although  the  feoffment  of  an  infant  passing  by  livery 
of  seisin  is  voidable,  yet  his  warranty,  which  takes  effect  only  by 
deed,  is  merely  void. 


Section  701.  [368a] 

Also,  if  A,  be  seised  of  a  messuage,   and  F.  who  has  no  right  to  Twoinposses- 
ihe  same  enters  and  dwells  therein,  in  this  case  the  possession  of  adjudged  in  the 


maintenance. 

[368  A] 
[369  a; 
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one  haying        the  freehold  shall  be  adjudged  in  A.  and  not  in  F.,  ./or  the  law  ad- 

^^^'  jM<fye«  him  to  he  in  possession  who  has  right.     But  if  F.  makes  a 

fexifffment  to  certain  barretors  and  extortioners  with  warranty,  by 

force  whereof  the  said  A.  dares  not  abide  in  the  messuage,  this 

warranty  commences  by  disseisin,  because  such  feoffment  was  the 

cause  ofA.'s  relinquishing  his  house. 

except  ai  to  These  words  of  our  author  are  significant  and  material ;  fen*  if  a 

and  mu^^'     ^^^  ^^  i^^u^  ^wo  daughters^  bastard  eigne  and  mulier  puisne,  and 
fucMM.  jjgg  seised,  and  they  both  enter  generally,  the  sole  poesession  shall 

not  be  adjudged  in  the  mulier  only  [but  in  the  other  also],  because 
they  both  claim  by  one  and  the  same  title,  and  not  the  one  by  one  titk 
and  the  other  by  another  title  as  [in  the  case  put  by]  our  author. 

Sudnu  aganut       Here  barretors  and  extortioners  are  put  only  for  examples ;  for  if 

buyifur  oretend' 

ed  titles  and       the  feoffment  be  made  to  any  other  person  or  persons,  the  law  is 

all  one,  for  by  the  stat.  1  R.  2,  it  is  enacted,  that  feoffments  made 
for  maintenance  shall  be  of  no  value ;  so  that  the  case  put  by  Lit- 
tleton is  at  the  common  law,  but  some  have  said  thai  the  feoffment 
18  not  void  between  the  feoffor  and  the  feoffee,  but  only  against  him 
who  has  right.  And  since  Littleton  wrote,  there  is  a  notaUe  statute 
(38  H.  8.  c.  9.)  made  in  suppression  of  unlawful  maintenance  (which is 
the  most  dangerous  enemy  justice  has),  the  effect  of  which  statute 
is,  first,  that  no  person  shall  bargain,  buy  or  sell,  or  obtain  any  pre- 
tended right  or  title ;  or,  secondly,  take  promise,  grant,  or  covenant 
for  any  right  or  title  in  or  to  any  lands,  tenements,  or  hereditaments, 
whereof  the  seller  or  they  for  whom  he  claims  have  not  been  in 
possession  a  year  before,  on  penalty  of  forfeiting  the  whole  valoe 
of  the  lands  &c.  and  the  buyer  or  taker  8ic.  knowing  the  same  to 
forfeit  also  the  value. 

Sale  of  a  right  For  example,  if  A.  be  the  lawful  owner  of  land  and  is  also  in  pos- 
pofoession  incurs  s^ssiou,  and  B.  who  has  no  right  thereto  grants  to,  or  contracts  for  the 
'ifjbtmZf    ^^^  ^'*  another,  the  grantor  and  the  grantee  (albeit  the  grant  be 

merely  void)  are  within  the  danger  of  the  statute ;  for  B.  has  no 
right  at  all,  but  only  in  pretence.  Further,  if  A.  be  disseised,  still 
he  has  a  good  lawful  right ;  but  if  he,  being  out  of  possessioD, 
grants  to,  or  contracts  for  the  land  with  another,  he  has  now  made 
his  good  right  of  entry  a  pretended  title  within  the  statute,  and 
both  the  grantor  and  grantee  are  within  the  danger  thereof.  Afot- 
tiori  of  a  right  in  action.     Quod  nota.     So  if  it  be  a  good  rigkt 
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ooupled  with  a  wrongful  possession,  it  is  within  the  statute.  As  if 
in  the  case  aforesaid  the  disseisor  dies  seised^  and  A.  the  disseisee 
enters  and  disseises  the  heirs  of  the  disseisor^  albeit  he  has  an 
ancient  right,  yet  seeing  the  possession  is  unlawful,  if  he  bargain 
or  contract  for  the  land  before  he  has  been  a  year  in  possession,  he 
18  within  danger  of  the  statute,  because  the  heir  of  the  disseisor 
has  right  to  the  posesssion,  and  he  is  thereby  aggrieved,  et  sic  de 
sbmHbus :  and  albeit  he  who  has  a  pretended  right  (and  none  in 
verity)  gets  the  possession  wrongfully,  yet  the  statute  extends  to 
him  as  well  as  if  he  had  been  out  of  possession. 

Note,  the  words  of  the  statute  are  (any  pretended  right),  therefore  l^$ehoid  and 
a  lease  for  years  is  within  the  statute.     But  if  a  man  makes  a  ^^,-„  ^^  '* 
lease  for   years  to  try  his  title  in  ejectment,  that  is  out  of  the  «'«*»«^' 
statute,  because  it  is  in  course  of  law  :  but  if  it  be  made  to  a  great      [3696] 
man,  or  any  other  to  sway  or  countenance  the  cause,  that  is  within 
this  statute.    And  a  customary  right  or  pretence  to  a  copyhold  is 
within  the  statute. 

But  if  one  be  remitted  to  a  former  title  or  recover  upon  an  an-  Statute  extends 

not  to  releaseSf 

cient  right,  or  redeem  a  mortgage,  or  being  a  disseisor  obtain  the  remainders,  and 
release  of  the  disseisee,  such  person  may  presently  sell,  grant,  or  ^}J^g,  ^ 
contract,  and  need  not  tarry  a  year.  And  without  question,  any 
person  having  a  just  and  lawful  estate  may  obtain  any  pretended 
right  by  release  or  otherwise ;  for  that  cannot  be  to  the  prejudice  of 
any :  so  a  disseisor  who  has  a  wrongful  estate  may  obtain  a  release 
from  the  disseisee.  In  like  manner  a  remainder-man  [who  is  ne- 
cessarily out  of  possession]  having  a  lawful  and  just  title,  may  ob- 
tain a  release  of  any  pretended  right  or  title,  not  only  because  the 
particular  estate  and  remainder  are  all  one ;  [the  possession  of  the 
tenants  for  life  being  that  of  the  remainder-man]  ;  but  because  also 
it  is  a  means  of  extinguishing  the  seeds  of  trouble  and  suits,  and 
cannot  prejudice  any.  But  he  in  remainder  cannot  take  a  promise 
or  covenant,  that  when  the  disseisee  has  entered  upon  the  land,  or 
recovered  the  same,  that  then  he  shall  convey  the  land  to  the  re- 
mainder-man, thereby  to  avoid  the  particular  estate,  for  that  is 
neither  lawful,  being  against  the  express  purview  and  body  of  the 
act,  and  not  reasonable,  because  it  is  to  tl\e  prejudice  of  a  third 
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Section  702. 

Warranty  by      Also,  if  a  man  who  hos  no  right  to  tenements  enters  into  tke 
isseisin.  game,  and  incontinently  makes  a  feoffment  thereof  with  uHirroMtti 

and  delivers  seisin,  the  warranty  commences  by  disseisin,  becaute 
the  disseisin  and  feoffment  were  made  at  one  time. 


[370a]  Section  703. 

Lineal  war-  WARRANTY  lineal  is,  where  a  man  seised  of  lands  in  fee  makes  a 
r^hf  by  de-  ^  feoffment  by  deed  to  another,  and  binds  himself  and  his  heirs  to 
*^°^'  warranty,  and  has  issue  and  dies,  and  the  warranty  descends  to 

his  issue,  that  is  a  lineal  warranty.  And  the  reason  why  this  is 
called  lineal  warranty,  is  not  because  the  warranty  descends  frms 
the  father  [to  the  son,  but  because  the  heir,  if  the  lands  had  not 
been  aliened,  could  not  have  made  any  other  title  thereto  but  bj 
descent  through  his  father,  that  is,  he  could  not  have  claimed  rigid 
to  the  lands  by  purchase ;  if  he  could,  then,  as  to  that  claim,  the 
warranty  is  collateral,  Jl 

Warranty  Uneal.]     A  warranty  lineal  is  a  covenant  real  annexed 
to  the  land  by  him  who  either  was  owner,  or  might  have  inherited 
the  land,  and  from  whom  his  heir  lineal  or  collateral  might  by  pos- 
sibility have  claimed  the  land  as  heir  from  him  who  made  the  war- 
ranty.    And  it  is  called  a  lineal  warranty,  not  because  it  must 
descend  upon  the  lineal  heir ;  for  be  the  heir  lineal  or  collateral, 
if  by  possibility  he  might  claim  the  land  from  him  who  made  the 
warranty,  then  is  it  lineal.     And  it  is  also  called  lineal  [to  distin- 
guish it  from  collateral  warranty,  which  is,  where]  the  warranty  is 
made  by  him  who  has  no  right  or  possibility  of  right  to  the  land, 
Warranty  binds  and  is  therefore  collateral  to  the  [real  right  and]  title.   And  it  is  to  be 
^tV^u^hT^  observed,  that  warranty,  whether  lineal  or  collateral,  binds  the  bar 
natural  h6ir.      only,  and  uot  the  successor  to  a  body  politic,  who  claims  in  another 

right,  and  is  not  bound  by  the  warranty  of  any  natural  ancestor. 
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Section  704,  5.  [370i] 

For  if  there  be  father  and  son,  and  the  son  purchases  lands  in  Collateral  war- 
^fse,  and  the  father  afterwards  disseises  his  son,  and  aliens  to  an-  right  by^our-  ^ 
other  in  fee  with  warranty,  and  dies,  note  is  the  son  barred  by  this  ^^^^' 
warranty,  which  is  called  collateral,  although  it  descend  lineally 
from  the  father  to  the  son.     It  is  further  called  collateral,  because 
he  who  made  the  warranty  is  collateral  to  the  title  of  the  tene-       [371  a] 
ments. 

Because  although  the  warranty  lineally  descends,  yet  seeing 
the  title  is  collateral,  that  is,  that  the  son  claims  not  the  land  as 
heir  to  his  father,  therefore  in  respect  of  the  title  it  is  a  collateral 
warranty. 

The  father  releases  by  his  deed  with  warranty  ijc]     And  it  is  to  be  On  ychat  eon- 
known,  that  upon  every  conveyance  of  lands,  tenements,  or  heredi-  ^aMTmaybe 
laments,  as  upon  fines,  feoffments,  gifts  &c.  releases  and  confirm-  ^**^' 
ations  made  to  the  tenant  of  the  land,  a  warranty  may  be  made,      [3716] 
albeit  he  who  makes  the  release  or  confirmation,  has  no  right  to 
the  land  &c. ;   but  some  hold,  that  by  release   or  confirmation, 
where  there  is  no  estate  created,  or  transmutation  of  possession,  a 
warranty  cannot  be  made  to  the  assignee. 


Section   707. 

Also,  if  a  man  has  issue  two  sons  and  is  disseised,  and  the  eldest  Lineal  and  col- 
son  releases  to  the  disseissor  by  deed  with  tSarranty  Sfc,  and  dies  ^^^J^^^ 
without  issue,  and  afterwards  the  father  dies,  this  is  a  lineal  war- 
ranty  to  the  younger  son,  because  albeit  the  eldest  son  died  in  the 
lifetime  of  the  father,  yet  by  possibility  the  younger  son  might 
have  conveyed  title  to  the  land  by  his  elder  brother,  if  no  such 
warranty  had  been  made.  For  after  the  death  of  the  father  the 
elder  brother  might  have  entered  the  tenements  and  died  witliout 
issue,  and  then  title  to  the  land  would  have  been  conveyed  to  the 
younger  son  by  his  elder  brother.  But  if  the  younger  son  had 
released  with  warranty  to  the  disseissor,  and  died  without  issue, 
this  would  have  been  collateral  to  his  elder  brother,  because  of  such 

o  o  3 
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land  as  was  the  father's,  the  elder  could  by  no  possibility  comoey 
to  himself  a  title  [by  descent  from  hisfather'i  through  his  younger 
brotJier. 

And  this  warranty  is  collateral  to  the  eldest  son  and  the  issue  of 
his  body ;  but  if  the  eldest  son  dies  without  issue  of  his  body,  thea 
the  warranty  is  lineal  to  the  issue  of  the  body  of  the  youngest:  so 
that  the  warranty  that  was  collateral  to  some  persons,  may  become 
lineal  to  others. 


[372a]  Section  708. 

and  exempli-      ALSO,  if  tenant  in  tail  has  issue  three  sons,  and  [by  feoffment  or 

A  otherwise'\  discontinues  the  estate  tail  [and  conveys  away  the  Uad 

^       ^       Jj    to  another"]  in  fee,  and  then  the  middle  son  releases  by  deed  to  the 

discontinuee  with  warranty,  and  afterwards  the  tenant  in  tail  dies, 

and  the  middle  son  dies  without  issue ;  now  the  eldest  son  is  barred 

of  his  recovery  in  a  writ  of  formedon,  by  the  warranty  of  kis 

middle  brother  which  is  collateral  to  him,  inasmuch  as  he  can  hf 

no  means  convey  a  title  to  the  estate  tail  by  any  descent  from  kit 

Esute  tail  how  middle  and  younger  brother.     But  if  the  eldest  son  dies  without 

lateral  war^       issue,  now  the  youngest  brother  may  well  have  a  writ  of  formedon 

^^^y  'y  in  the  descender,  and  shall  recover  the  land,  because  the  warranty 

of  the  middle  brother  is  lineal  to  the  youngest  son,  for  by  possi- 
bility the  middle  brother  might  have  been  seised  by  force  if  th 
entail  after  the  death  of  his  eldest  brother,  and  then  the  youngest 
brother  might  have  conveyed  his  title  of  descent  by  [or  througk] 
his  middle  brother.  [This  mode  of  barring  estates  tail  by  col- 
lateral warranty  is  now  taken  away  by  the  statute  4  £r  5  iljiJt. 
C.16.] 

which  binds  the       Hereby  it  appears  that  collatei*al  warranty  does  not  give  a  right, 
u^^\tiJuef  *"   ^^^  ^^y  binds  [or  bars  the  exercise  of]  the  right  so  long  as  the 
same  [warranty]  continues:  if  the  collateral  warranty  be  deter- 
mined, removed,  or  defeated,  the  right  revives. 

Fine  aUo  ban         An  estate  tail  may  also  be  barred  by  certain  acts  of  pariiament 

&u(  not  a  re.      made  siucc  Littleton  wrote  ;  and  in  some  cases  an  estate  tail  cannot 

mainder.  now  be  barred  which  when  Littleton  wrote  might  have  been.    For 

example,  if  tenant  in  tail  levy  a  fine  with  proclamations  accordiog 
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to  the  statute,  [32  H.  8.  c.  36.]  this  is  a  bar  to  the  estate  tail,  [and 
to  all  the  issue  claiming  under  such  estate  tail],  but  it  is  no  bar  to 
him  in  reversion  or  remainder  if  he  make  his  claim  or  4>ursue  his 
action  Mrithin  five  years  after  the  estate  tail  is  spent.  So  if  a  gift 
be  made  to  the  eldest  son  and  the  heirs  of  his  body,  with  remainder 
to  the  father  and  to  the  heirs  of  his  body,  and  the  father  dies,  and 
the  eldest  son  [having  thus  an  estate  tail  in  possession  and  an  estate 
tail  in  remainder  in  the  same  land]  levies  a  fine  with  proclamations, 
and*  dies  without  issue :  this  shall  bar  the  second  son,  for  the  re-  [37 
mainder  descended  to  the  eldest  [and  could  not  come  to  the  second 
son  but  through  him  who  levied  the  fine].  In  like  manner  if  tenant 
in  tail  be  disseised,  or  have  a  right  of  action,  and  the  tenant  of  the 
land  levy  a  fine  with  proclamations,  and  five  years  pass  [without 
claim,  the  tenant  in  tail  or  his  issue  being  under  no  disability],  the 
right  of  the  estate  tail  is  barred  :  and  if  tenant  in  tail  be  attainted 
of  treason,  the  estate  tail  is  forfeited  to  the  king  and  bound  as  to 
the  issues,  whether  it  were  in  possession  or  in  right  only,  and  none 
of  these  were  barred  when  Littleton  wrote.  [On  the  other  hand]  a 
lineal  warranty  with  assets  was  a  bar  to  an  estate  tail  when  Littleton 
wrote  [which  is  now  taken  away],  as  shall  be  said  hereafter. 

A  common  recovery  with  a  voucher  over,  and  a  judgment  to  re-  cammo 
cover  in  value,  was  a  bar  to  an  estate  tail  in  Littleton's  time,  ^^^^^ 
[Littleton  himself  was  in  fact  a  judge  of  the  Common  Pleas  when  tun«. 
the  famous  case  settling  this  point  occurred,  and  took  a  conspicu- 
ous part  in  the  judgement]     And  of  common  recoveries  there  are 
two  sorts,  viz.  one  with  single  voucher,  and  another  with  double 
voucher,  which  latter  is  more  common  and  safe  :  but  there  may  be 
more  [than  two]  vouchers  over  [if  necessary]. 

If  the  king  had  made  a  gift  in  tail  [leaving  a  reversion  in  the  But  & 
crown],  and  the  donee  had  suffered  a  common  recovery,  this  should  JJ*  ^ 
have  barred  the  estate  tail  in  Littleton's  time,  but  not  the  reversion  **^  ^ 
or  remainder  in  the  king.     And  so  if  such  a  donee  had  levied  a  fine 
with  proclamations  after  the  statute  of  4  H.  7.,  this  would  have 
barred  the  estate  tail,  although  the  reversion  was  in  the  king.    But 
since  Littleton  wrote,  a  common  recovery  had  against  tenant  in 
tail  of  the  king's  gift,  or  a  fine  with  proclamations  levied  by  him, 
the  reversion  continuing  in  the  crown,  is  no  bar  to  the  estate  tail  by 
the  statute  of  34  H.  8.     And  these  ten  things  are  to  be  observed 
upon  the  construction  of  that  act. 

o  o  4 
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Expotitian  of 
itat.  34 IL  8. 
C.20.     The 
estate  tail  and 
renuunder  mutt 
l*e  both  created 
bit  the  king, 
[3  Bligh,  62.] 


First,  that  the  estate  tail  must  be  created  by  a  king,  and  not  by 
any  subject,  albeit  the  king  be  his  heir  [and  as  such  comes  in]  to 
the  reversion  ;  for  the  preamble  speaks  of  gifts  made  to  subjects, 
and  none  can  have  subjects  but  the  king.  And  also  in  the  pre- 
amble it  is  said  (for  service  done  to  the  kings  of  the  realm),  and 
the  body  of  the  act  refers  to  the  preamble.  And  therefore  if  the 
duke  of  Lancaster  had  made  a  gift  in  tail,  and  the  reversion  had 
descended  to  the  king,  yet  [the  tenant  of]  that  estate  tail  was  not 
restrained  [from  barring  it]  by  this  statute;  and  so  of  the  like. 
2dly.  If  the  king  grant  over  the  reversion,  then  a  recovery  suffered 
will  bar  the  estate  tail,  because  the  king  had  no  reversion  at  the 
time  the  recovery  is  suffered.  3dly.  If  the  king  makes  a  gift  in 
tail,  with  remainder  in  tail  to  another,  or  grants  the  reversion  in 
tail,  keeping  [an  ultimate]  reversion  in  the  crown,  a  recoveiy 
suffered  by  the  tenant  in  tail  in  possession  shall  neither  bar  his 
own  estate  tail  in  possession  nor  the  estate  tail  in  remainder  or  re- 
version ;  for  a  reversion  or  remainder  cannot  be  barred,  but  only 
where  the  estate  tail  in  possession  is  barred. 


Fourthly,  if  a  subject  makes  a  gift  in  tail,  with  remainder  to  the 
king  in  fee,  albeit  the  words  of  the  statute  are  (whereof'tbe 
reversion  or  remainder  of  the  same,  at  the  time  of  the  recovery 
had,  be  in  the  king),  yet  seeing  the  estate  in  tail  was  not  created 
by  a  king,  as  hath  been  said,  it  may  be  barred  by  a  common  re- 
covery, othly.  If  Prince  Henry,  son  of  Henry  the  seventh,  had 
made  a  gift  in  tail,  with  ^remainder  to  Henry  the  seventh  i'l  fee, 
which  remainder  by  the  death  of  Henry  the  seventh  had  descended 
to  Henry  the  eighth,  so  that  he  took  the  remainder  by  descent; 
yet  might  the  tenant  in  tail,  for  the  cause  aforesaid,  bar  the  estate 
tail  by  a  common  recovery. 


What  it  of  the 
king's  procnr- 
ance. 


Hi*  remainder 
for  years  tiot 
within  act. 


Sixthly,  if  the  king  in  consideration  of  money  or  land,  or  for 
other  consideration  by  way  of  provision,  procure  a  subject  by  deed 
indented  and  enrolled,  to  make  a  gift  in  tail  to  one  of  his  servants 
and  subjects  for  recompense  of  service,  or  other  consideration,  vrith 
remainder  to  the  king  in  fee,  and  all  this  appears  of  record  ;  this  is 
a  good  provision  within  the  statute,  and  the  tenant  in  tail  cannot 
by  a  common  recovery  bar  the  estate  tail.  So  it  is,  if  the  remainder 
be  limited  to  the  king  in  tail ;  but  if  the  remainder  be  limited  to 
the  king  for  years,  or  for  life,  that  is  no  such  remainder  as  is  in- 
tended by  the  statute,  because  it  is  no  remainder  of  continuance,  as 
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it  ought  to  he,  as  appears  by  the  preamble :  and  it  ought  to  have 
some  affinity  with  the  reversion  wherewith  it  is  joined. 

Seventhly,  where  a  common  recovery  cannot  bar  the  estate  tail  Fine  no  bar  to 

by  force  of  the  statute,  there  a  fine  levied  with  proclamations  shall  eovery  cannot  . 

not  bar  the  estate  tail,  or  the  issue  in  tail,  [so  long  as]  the  reversion  "'■''*'~* 
or  remainder  [in  fee]  is  in  the  king.  [373  a] 

Eighthly,  but  where  a  common  recovery  shall  bar  the  estate  tail, 
notwithstanding  that  statute,  there  a  fine  with  proclamations  shall 
bar  the  same  also. 

Ninthly,  where  tenant  in  tail  is  no  party  or  not  privy  to  the  fine  Tenant  in  taU 
or  recovery,  there  the  act  does  not  apply,  for  the  words  are,  "  had  jnivy  ta  the  act 
done  or  sufiered  by  or  against  any  such  tenant  in  tail."    As  if  ^/J^t#«3^iw^ 
tenant  in  tail  of  the  gift  of  the  king,  with  reversion  in  the  crown  '^."fJ'  *"***  ^**' 
expectant,  is  disseised,  and  the  disseissor  levies  a  fine,  and  five 
years  pass,  this  shall  bar  the  estate  tail ;  and  so  if  a  collateral 
ancestor  of  the  donee  release  with  warranty,  and  the  donee  suffer 
the  warranty  to  descend  without  any  entry  made  in  the  life  of  the 
ancestor,  {his  shall  bind  the  tenant  in  tail,  because  he  is  not  party 
or  privy  to  any  act  either  done  or  suffered  by  or  against  him. 

Tenthly,  albeit  the  preamble  of  the  statute  extends  only  to  gifts  AetUyrotpec- 
in  tail  made  by  the  kings  of  England  before  the  act,  and  the  body  retrospective' 
of  the  act  refers  to  the  preamble  (viz.  that  no  such  feigned  recovery 
&c.)  so  that  this  word  (such)  may  seem  to  couple  the  body  and  the 
preamble  together ;  yet  in  this  case  (such)  shall  be  taken  for  such 
in  equal  mischief,  or  in  like  case ;  and  by  divers  parts  of  the  act 
it  appears  that  the  makers  intended  to  extend  it  to  future  gifts ;  and 
so  is  the  law  taken  at  this  day  without  question. 

A  recovery  in  a  writ  of  right  against  tenant  in  tail  without  a  Recovery  with- 

,  .  ,  «  -n^  '      A    '\  *  out  voucher  no 

voucher,  is  no  bar  ot  -any  gitt  m  tail.  tar. 

And  note,  the  reason  of  warranty  is  that  the  law  presumes  that  no  Reaton  rf  war- 
man  would  unnaturally  disinherit  his  own  heir,  being  of  his  own  ^"'*'^* 
blood,  without  leaving  him  some  greater  advancement.     So  if  the  PresumptUmt as 
lord  make  an  acquittance  of  the  last  rent,  all  the  rest  is  presumed  'L*)^^*!,"'' '** 
to  be  paid,  and  the  law  will  admit  no  proof  against  that  presump- 
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tion.     So  if  a  man  be  within  the  four  seas,  and  his  wife  have  a 
child,  the  law  presumes  it  to  be  his. 


[373  6]  Section  710. 

Onecopiacener  Tbnant  tft  i€ul  has  issue  two    daughters,  and  dies,   the  eldest 
wh<3e°^war^       enters  into  the  whole,  and  thereof  makes  a  feoffment  with  war- 

ranty  lineal  and   ronty  and  dies  without  issue ;  this  is  collateral  to  the  youngest  as 

collateral.  ■'  . 

to  the  one  moiety  which  belonged  to  her,  and  lineal  as  to  the  moteijf 
belonging  to  the  eldest. 

How  oM  eopar-  Here  it  is  to  be  understood,  that  when  one  coparcener  enters 
iemtmo&er.  generally  into  the  whole,  this  does  not  divest  the  estate  which 
[374  a]  descends  by  law  to  the  other  coparcener ;  but  if  the  coparceDer 
entering  claims  the  whole  and  takes  [and  retains]  the  profits  of  the 
whole,  that  divests  the  freehold  in  law  of  the  other  coparcener 
[and  amounts  to  a  disseisin],  provided  they  are  not  actually  seised; 
but  if  they  are  actually  seised,  nothing  done  by  one  coparcener  can 
put  the  other  out  of  possession  but  an  actual  ouster  or  disseisin. 
Then  it  may  be  asked,  how  the  warranty  in  Littleton's  case  could 
bind,  seeing  it  was  annexed  to  a  feoffment,  which  worked  a  wrong? 
The  answer  is,  that  when  one  sister  enters  into  the  whole,  and  makes 
a  feoffment  of  the  whole,  the  subsequent  act  so  far  explains  the 
first  entry,  that  now  by  construction  of  law  she  was  at  first  seised 
of  all,  and  then  making  a  feoffment  of  the  whole  the  freehold  in 
law  is  divested  out  of  the  other  coparcener. 


Section  711,  712. 

Lineal  war-       And  note,  that  OS  to  the  person  who  demands  an  estate  in  fee- 
rantybaraestate  simple  by  any  of  his  ancestors,  he  shall  be  barred  by  lineal  war- 

in  fee  without  r        y       :j     j  ^ 

assets,  and  ranty  descending  upon  him.     But  he  who  demands  a  fee-tail  bjl 

assets.   CoUa-  ^^^^  ^f  formedon  in  descender,    shaU  not  be  barred  by  lineal 

ra^baraboth  ^oa^^^^y  unless  he  have  assets  in  feersimple  descended  from  iht 

estotes  without  ancestor  who  made  the  warranty.     But  collateral  warranty  is  a 

assets.  "^ 

bar  both  to  estates  tail  and  estates  in  fee-simple  without  any 
assets  descending,  except  in  cases  restrained  by  any  statute. 
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In  these  two  sections  there  are  expressed  four  legal  conclusions  \  [374  6] 
— First,  that  lineal  warranty  binds  the  right  of  a  fee-simple.  2dly. 
That  a  lineal  warranty  does  not  bind  the  right  of  an  estate  tail,  for 
that  is  restrained  by  the  statute  de  donis  conditumalibus.  3dly. 
That  a  lineal  warranty  and  assets  is  a  bar  to  an  estate  tail  and  is 
not  restrained  by  the  said  act.  And  4thly.  That  a  collateral  war- 
ranty made  by  a  collateral  ancestor  of  the  donee,  binds  an  estate 
tail,  albeit  [there  are  no  assets ;  and  the  reason  is,  because  it  is  not 
made  by  the  tenant  in  tail,  as  lineal  warranty  is.  To  this  may  be 
added,  that  the  warranty  of  the  donee  in  tail,  if  the  person  in  re- 
mainder be  heir  to  the  warrantor,  such  warranty  binds  both  the 
donor  and  remainder-man,  which  is  collateral  to  the  donor  and  to 
him  in  remainder,  without  any  assets.  For  though  the  alienation 
of  the  donee  after  issue  does  not  bar  the  donor,  which  was  the 
mischief  provided  for  by  the  statute  de  doms^  yet  the  warranty 
being  collateral  bars  both  of  them ;  for  the  act  restrains  not  that 
warranty,  which  therefore  remains  as  at  common  law,  and  in  like 
manner  the  warranty  of  the  donee  bars  him  in  remainder.  [See 
further,  Gilb.  Ten.  141,  142.] 

Assets  requisite  to  make  a  lineal  warranty  a  bar,  must  be  of  iiutfts— R^i 
equal  value  with  the  land  which  it  so  bars  one  to  demand,  it  must 
descend  from  the  same  ancestor  that  made  the  warranty,  and  it 
must  be  a  real  inheritance  in  estate  or  interest ;  not  a  bare  (use  or 
right  of  entry  or  action,  which  are  not  assets  till  they  are  reduced 
into  possession.  But  a  rent  issuing  out  of  the  heir's  land  descend- 
ing to  him,  whereby  it  becomes  extinct,  is  good  assets.  An  ad- 
Yowson  also  is  assets,  and  may  be  extended  at  the  rate  of  a  shilling 
for  every  mark  of  the  yearly  value  of  the  living.  But  a  seigniory  in 
frankalmoign  is  not  assets,  because  it  is  not  valuable. 


Section  714.  [376fl] 

Land  is  given  to  husband  and  wife  in  special  tail,  the  husband  Husband's  c 
makes  a  feoffment  in  fee,  and  dies,  the  widow  releases  to  the  wife's  leleaM 
feoffee  with  warranty,  and  dies,  this  is  lineal  as  to  the  whole ;  and  "^^  wanani 
the  law  is  the  same  if  the  gift  had  been  before  marriage,  in  which 
case  they  had  taken  by  moieties,  for  the  heir  must  claim  as  heir  of 
both  their  bodies. 
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[3766]  Section  716. 

Tenant  for  life's  Ip  a  man  has  three  sons,  A.  B.  and  C,  and  a  gift  is  made  to  A. 

wftrrantv  col* 

lateral  to  re-      far    life,   remainder  to  B.  in  tail,   remainder  to   C.  in  taU,  A. 

thouehhis*"     discontinues  with    warranty:  this  is  collateral  to  the  brothers, 

^ir-                becatise    the    remainders    are  their  titles,   and  to    those   A,  is 

collateral. 


[376fl]  Section  717. 

Collateral  And  SO  note,  that  where  a  man  is  collateral  to  the  title,  and  hi 

warranty  enures 

in  respect  of       releases  his  right  with  warranty  6^c,  this  is  a  collateral  warranty, 

title,  not  of 
blood.    • 

Here  it  appears  that  it  is  not  adjudged  in  law  a  collateral  war- 
ranty in  respect  of  the  blood,  for  the  warranty  may  be  collateral, 
albeit  the  blood  be  lineal ;  and  the  warranty  may  be  lineal,  albeit 
the  blood  be  collateral,  as  hath  been  said.  But  it  is  in  law  deemed 
a  collateral  warranty,  in  respect  that  he  who  makes  the  warranty  is 
collateral  to  the  title  of  him  upon  whom  the  warranty  falls. 

Warranty  dt'         And  notc,  it  is  a  maxim  of  law,  that  warranties  descend  on  the 
at  common  law    hcir  at  the  common  law  only,  infra.  Sect.  735. 

only. 

Debt  on  bond  Obscrve  further,  if  a  man  be  seised  of  lands  in  gavelkind,  and 

tpeMorcutiO'  ^^^  issue  three  sons,  and  by  obligation  binds  himself  and  his  heirs 
"^M***         and  dies,  an  action  of  debt  shall  be  maintainable  against  all  the 

three  sons,  for  the  heir  is  not  chargeable  unless  he  has  lands  by 
descent.  So  if  a  man  be  seised  of  land  on  the  part  of  his  mother, 
and  binds  himself  and  his  heirs  by  an  obligation,  and  dies,  an  action 
of  debt  shall  lie  against  the  heir  on  the  part  of  the  mother,  without 
naming  of  the  heir  at  the  common  law.  And  so  note  a  diversity 
between  the  personal  lien  of  a  bond,  and  the  real  lien  oo  a 
warranty.   * 
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Section  719. 

If  land  be  given  to  a  man  and  to  the  heirs  mate  of  his  body  To  A.intu] 

begotten,  and  for  default  of  such  issue  to  the  heirs  female  of  his  der  to  his  hei 

body  begotten,  and  afterwards  the  donee  in  tail  makes  a  feoffment  ^^^^ 

in  fee  with  warranty,  and  has  issue  a  son  and  a  daughter  and  female  tail  ai 
,  ,  not  a  tail  gei 

dies^  this  warranty  is  lineal  both  to  the  son  and  the  daughter,  ral. 

Here  it  appears,  that  whensoever  the  ancestor  takes  any  estate  of 
freehold,  and  in  the  same  conveyance  an  estate  is  limited  to  any  of 
his  heirs,  these  latter  words  ''  his  heirs"  are  words  of  limitation, 
and  not  of  purchase,  although  it  be  hmited  by  way  of  remainder ; 
and  therefore  here  the  remainder  to  the  heir  female  vests  in  the 
tenant  in  tail  himself:  [so  only,  however,  as  to  give  lum  a  re- 
mainder in  tail  female,  and  not  by  merger  to  destroy  the  re- 
mainder, and  give  him  an  estate  tail  general.]  And  it  is  well 
to  know  this  learning;  nevertheless  it  is  dangerous  to  use  such  [377 cr] 
limitations  in  conveyances,  as  great  inconveniences  may  arise 
thereupon ;  for  if  such  a  tenant  in  tail  has  issue  divers  sons,  and 
they  have  issue  divers  daughters,  or  if  tenant  in  tail  has  issue 
divers  daughters,  and  each  of  them  has  issue  sons,  none  of  the 
daughters  of  the  sons,  nor  the  sons  of  the  daughters,  shall  ever 
inherit  to  either  of  the  said  estates  tail ;  and  so  it  is  of  the  issues 
of  the  issues,  for  (as  hath  been  said)  the  issues  inheritable  must 
make  thei[  claim  either  only  by  males,  or  only  by  females,  so  that 
the  females  of  the  males,  or  males  of  the  females,  are  wholly  ex- 
cluded in  the  heritage  of  either  of  the  said  estates  tail :  hence, 
therefore,  it  is  proper,  when  the  first  limitation  is  to  the  heirs  male, 
that  the  remainder  should  be  to  the  heirs  general,  as  then  all  the 
issues,  be  they  females  of  males,  or  males  of  females,  are  in- 
heritable. 


Section  720. 


[3776] 


Also,  /  have  heard  say,  that  in  the  time  of  king  Richard  the  Rjchel'scase 

second,  there  was  a  justice  of  the  common  pleas,  dwelling  in  Kent,  ^^|^J,^' 

called  Richel,  who  had  issue  divers  sons,  and  his  intent  was,  that  against  alien- 
ation void. 
his  eldest  son  sliould  have  certain  lands  and  tenements  to  him  and 


i 
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[378a] 


to  the  heirs  of  his  body  begotten ;  and  for  default  of  issue,  the 
remainder  to  the  second  son  ific,  and  so  to  the  third  son  kc,  and 
because  he  would  that  none  of  his  sons  should  alien,  or  make 
warranty  to  bar  or  hurt  the  others  thai  should  be  in  the  remain- 
der bic,  he  caused  an  indenture  to  be  made,  declaring  that  the 
lands  and  tenements  were  given  to  his  eldest  son  upon  this  coii- 
dition,  that  if  the  eldest  son  aliened  in  fee,  or  in  fee-tail  luc,,  or 
^  any  of  his  sons  aliened  i^c,  that  then  their  estates  should  cease 
and  be  void,  and  that  then  the  same  lands  and  tenements  should 
immediately  remain  to  the  second  son  and  to  the  heirs  of  his 
body  begotten,  et  sic  ultra,  the  remainder  to  his  other  sons,  and 
livery  of  seisin  was  made  accordingly. 


Section  721. 


RemuQder  BuT  it  seems  by  reason,  that  all  such  remainders  are  void  and  of 
same  time  as  ^^^  value,  and  that  for  three  causes,  "ist.  Because  the  remainder 
est^^^'  cftd  not  vest  in  the  second  son  at  the  time  livery  was  made  of  the 

freehold. 

First,  Littleton  says  by  deed,  because  if  lands  are  granted  and 
rendered  by  fine  for  life,  with  remainder  in  tail,  with  remainder  in 
fee,  none  of  these  remainders  are  in  the  remainder-men,  until  the 
particular  estate  is  executed. 


Except  at  to 
contingent  re- 
mainders. 


Secondly,  this  rule  is  generally  true,  but  it  hath  divers  conceptions. 
1st.  If  the  person  who  is  to  take  the  remainder  be  not  in  renm 
naturd :  as  if  a  lease  for  life  be  made  with  remainder  to  the  right 
heirs  of  I.  S. — I.  S.  being  then  alive,  now  here  the  inheritance 
passes  presently  out  of  the  lessor,  but  it  cannot  vest  in  the  heir  of 
I.  S.,  for  living  the  father  his  heir  is  not  in  rerum  naturd,  for  mm  ett 
lueres  viventis;  so  that  the  remainder  is  good  upon  this  contingency, 
viz.  if  I.  S.  die  during  the  life  of  the  lessee.  And  so  it  is  if  a  man 
makes  a  lease  for  life  to  A.  B.  and  C,  and  if  B.  survive  C,  then 
remainder  to  B.  and  his  heirs.  This  is  another  exception ;  for  albeit 
the  person  be  certain,  yet  inasmuch  as  it  depends  upon  the  dying 
of  B.  before  C.  the  remainder  cannot  vest  in  C.  presently.  And  the 
reason  of  both  cases  in  effect  is,  because  the  remainder  is  to  com- 
mence upon  limitation  of  time,  viz.  upon  the  possilMlity  of  the  death 
of  one  man  before  another,  which  is  a  common  possibility. 
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Section  722.  [3786] 

Thb  second  cause  is,  if  the  first  son  alien  the  tenements  in  fee,  then  Alienatioii  to 
is  the  freehold  and  the  fee-simple  in  the  alienee  and  in  none  other ;  create  an  estate 
and  if  the  donor  had  any  reversion,  by  such  alienation,  that  rever-  ""  *^**>«'' 
sion  is  discontinued.    Also  if  such  remainder  be  good,  then  might 
the  second  son  enter  upon  the  alienee,  when  he  had  no  manner  of 
right  before  the  alienation,  which  would  be  inconvenient. 

Therefore  by  an  alienation  which  transfers  the  freehold  and  fee-  CotidUim  that 
simple  to  the  alienee,  there  can  be  no  remainder  raised  and  vested  fu  cannot  de- 
in  another  person.    As  if  a  man  makes  a  lease  for  life  upon  con-  ^ntiny/wer- 
dition  that  if  the  lessor  grants  over   the   reversion,   the  lessee  <*<^* 
shall  have  the  fee ;  if  the  lessor  grants  the  reversion  by  fine,  the 
lessee  shall  not  have  the  fee ;  for  when  the  fine  transferred  the 
fee  to  the  conusee,  it  would  be  absurd  and  repugnant  to  reason, 
that  the  same  fine  should  work  an  estate  in  the  lessee ;  for  one 
alienation  cannot  vest  an  estate  in  two  several  persons  at  one  time 
of  the  same  land. 

In  a  man's  own  grant  which  is  ever  taken  most  forcibly  against  Nextpraen- 
himself,  the  reason  of  Littleton  holds  ;  for  it  has  been  resolved  that  „J^  j^^  ^j^^ 
if  a  man  seised  of  an  advowson  in  fee  by  his  deed  grants  the  next  ^  '~"*  """3/ 

.  grant, 

presentation  to  A.  and  before  the  church  becomes  void,  by  another 
deed  he  grants  the  next  presentation  of  the  same  church  to  B.  the 
second  grant  is  void,  for  A.  had  the  same  granted  to  him  before ; 
and  the  grantee  shall  not  have  the  second  avoidance  by  construc- 
tion, to  have  the  next  avoidance  which  the  grantor  might  lawfully 
grant,  for  the  grant  of  the  next  avoidance  imports  not  the  second 
presentation.  But  if  a  man  seised  of  an  advowson  in  fee  take  [379a] 
wife ;  now  by  act  in  law  is  the  wife  entitled  to  the  third  presenta- 
tion, if  the  husband  die  before  her.  Then  if  husband  grants  the 
third  presentation  to  another  and  dies,  the  heir  shall  present  twice, 
the  wife  shall  have  the  third  presentation,  and  the  grantee  the 
fourth ;-  for  in  this  case  it  shall  be  taken  the  third  presentation 
which  he  might  lawfully  grant;  and  so  note  a  diversity  between  a 
title  by  act  in  law  and  by  act  of  the  party ;  for  the  act  in  law  shall 
work  no  prejudice  to  the  grantee. 
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Section  723. 

Condition  can-   Thb  third  cause  is,  because  the  donor  may  enter  for  breach  of  tki 
esutebut  only    condition  in  preference  to  the  second  son,  who  having  no  right  brfort 


tSu^r^  oli^nation  can  have  no  greater  right  after,  and  therefore  it 


seewu 


on  alienation,     ^j^j^  remainders  are  void; — [the  meaning  is,  that  a  right  ofemtrj 

on  breach  of  a  condition  cannot  be  reserved  to  a  stranger  but  onhf 
to  the  donor  and  his  heirs,  t.  e.  his  heirs  by  descent  not  by  purchase 
as  RicheVs  case  wasJ] 

Here  it  is  to  be  observed^  that  such  part  of  the  condition  as  pro- 
hibits the  ahenation  is  good^  but  such  part  of  it  as  tends  to  carry 
the  estate  over  to  another,  is  void,  and  by  the  opinion  of  Littleton 
the  donor  may  re-enter  for  the  condition  broken  ;  for  Utile  per 
inutile  nan  vitiatur :  which  being  in  case  of  a  condition  for  the  de- 
feating of  an  estate,  is  worthy  of  observation.  And  it  is  to  be 
noted,  that  after  the  death  of  the  donor,  the  condition  descends  to 
the  eldest  son,  and  then  his  alienation  would  extinguish  the  same 
for  ever;  wherein  the  weakness  of  this  invention  appears:  and 
therefore  Littleton  here  says,  that  it  seems  the  donor  may  re-enter 
without  mentioning  his  heirs. 


Sections  724,  725. 

[Treat  of  the  warranty  of  tenants  by  the  curtesy  and  tenants  in 
dower,  of  which  enough  has  been  said.] 


Section  726. 


[Treats  of  warranty  falling  on  an  heir  within  age,  to  whom  no 
laches  are  attributable.]  * 

Infants  acts  of  And  herein  a  diversity  is  to  be  observed  between  matters  of 
if  not  avoided  Tccord  done  or  suffered  by  an  infant,  and  matters  in  fait:  for 
noHt^.  *"*'        matters  in  fail  he  shall  avoid  either  within  age,  or  at  full  age,  as 
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faath  been  said:  but  matters  of  record,  as  statutes  merchant  or      [3806] 
staple,  recognizances  acknowledged  by  him,  or  a  fine  levied  by 
him,  or  a  recovery  suffered  against  him  by  default  in  a  real  action 
(saving  in  dower)  must  be  avoided  by  him,  viz.  statutes  &c.  by 
audita  qtuerela,  and  the  fine  and  recovery  by  writ  of  error  during 
his  minority  and  the  like.     And  the  reason  thereof  is,  because  they 
are  judicial  acts  and  are  taken  by  a  court  or  a  judge,  therefore  the 
nonage  of  the  party,  to  avoid  the  same,  shall  be  tried  by  inspec- 
tion of  judges,  and  not  by  the  country.     And  for  that  his  nonage 
must  be  tried  by  inspection,  this  cannot  be  done  after  his  full  age : 
and  so  is  the  law  clearly  holden  at  this  day,  though  there  be^  some 
difference  in  our  books.   But  if  the  age  be  inspected  by  the  judges, 
and  it  be  recorded  that  he  is  within  age,  albeit  he  come  of  full  age 
before  the  reversal,  yet  may  it  be  reversed  after  his  full  age.     And 
so  was  it  resolved  by  the  whole  court  of  king's  bench  in  the  case 
of  Kekewich. 

No  laches  shall  be  adjudged  in  the  heir  tvithin  age."]     Laches,  is  an   Infant  not 
old  French  word  for  slackness  or  negligence.     And  the  rule  (that  ?£ji^/^  negU- 
no  negligence  shall  be  adjudged  in  an  infant)  is  true,  where  he  is  ^*"^- 
thereby  to  be  barred  of  his  entry  in  respect  of  a  former  right,  as  by 
a  descent;  or  of  his  foimer  right  by  a  warranty  where  his  entry  is 
congeable.    But  otherwise  it  is  of  conditions,  charges  and  penalties, 
going  out  of  or  depending  upon  the  original  conveyance,  for  laches 
or  negligence  shall'be  adjudged  in  those  cases  as  well  in  an  infant 
as  in  any  other. 


Sections  729,  730,  731,  732.  [382<i6] 

[Treat  of  the  husband's  fine  of  the  wife's  land  by  warranty,  which 
it  seems  cannot  since  the  statute  of  Gloucester,  bar  the  wife's  heir 
without  assets  from  the  husband.] 


Sfxtion  733.  [3835] 


An  express  waranty  can  only  be  created  by  the  toord  warrant. 


What  words 
create  a  war- 
ranty. 


But  warranties  in  law  are  created  by  many  other  words.     Thus  Give,  grant, 
dedi  creates  a  warranty  in  law  to  the  feoffee  and  his  heirs  during     V3I411I 
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[387  6] 


Section  738,  739. 


Bat  It  may  b«     BUT  vMrratily  may   descend  to  ones  hetrs  for  term  of  amotktr 

annexedtoan  .«,..,  .  »  -i-i 

estate  pur  auKr  moxs  Itfe,  tf  it  be  annexed  to  such  an  estate  pur  auter  vie.  wktek 
^*^'  estate,  though  it  be  no  inheritance,  is  yet  a  descendable  freehold. 


[388  a] 


Section  740. 


Term  of  years 
goes  to  execu- 
tors not  to 
heirs,  though 
so  limited. 


And  note,  where  a  lease  or  grant  is  made  to  a  man  and  to  kit 
heirs  for  term  of  years,  in  ihis  case  the  heir  of  the  lessee  or  the 
grantee  shall  not  after  the  death  of  the  lessee  or  grantee  have  ike 
lands  so  granted,  because  it  is  a  chattel  real,  and  chattels  real 
by  the  common  law  shall  devolve  on  the  executors  of  the  grantee  or 
lessee,  and  not  on  the  heir. 


Antlio  a  term 
no  wctrranty 
extendi. 

[389  a] 


A  warranty  extends  not  to  a  lease  though  it  be  for  many  thousand 
years,  or  to  estates  of  tenant  by  statute  staple,  or  merchant,  or 
elegit,  or  any  other  chattel,  but  only  to  estates  of  freehold  or  inherit- 
ance. And  this  is  the  reason  why  in  all  actions  which  a  lessee  for 
years  may  have,  a  warranty  cannot  be  pleaded  in  bar,  as  in  an  ac- 
tion of  trespass,  or  the  like. 


Section  741,  742,743. 


Destruction  of    If  the  estate  to  which  the  warranty  is  annexed  be  defeated,  ihi 

estate  defeats  .      *    j  i^     ±  j     i 

warranty.  Warranty  ts  defeated  also. 

A  man  enfeoffs  a  woman  with  warranty  they  intermarry  and 
are  impleaded,  upon  the  default  of  the  husband,  the  wife  is  re- 
ceived, she  shall  vouch  her  husband  Sec,  notwithstanding  the 
warranty  was  put  in  suspense.  And  so  on  the  other  side,  if  & 
woman  enfeoff  a  man  with  warranty,  and  they  intermarry  and  are 
impleaded,  the  husband  shall  vouch  himself  and  his  wife  by  force 
of  the  said  warranty. 
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An  infant  ai  ventre  sa  mere  may  be  vouched  if  God  give  him 
birth,  and  if  not,  such  a  one  heir  to  the  warranty  ;  but  he  cannot 
be  vouched  alone  without  the  heir  at  the  common  law,  for  process 
shall  be  presently  awarded  against  him. 

But  is  put  in  suspense.]  Tenant  in  tail  makes  a  feoffment  in  fee 
with  warranty y  and  disseises  the  discontinuee,  and  dies  seised 
leaving  assets  to  his  issue.  Some  hold  that  in  respect  of  this 
suspended  warranty  and  assets,  the  issue  in  tail  shall  not  be  re-  [390  6] 
mitted,  but  that  the  discontinuee  shall  recover  against  the  issue  in 
tail,  and  he  take  advantage  of  his  warranty,  if  any  he  has,  and 
after  in  ?iformedon  brought  by  the  issue,  the  discontinuee  shall  bar 
him  in  respect  of  the  warranty  and  assets ;  and  so  every  man's 
right  is  saved. 

Sectiox  745. 

Also,  if  after  a  feoffment  or  release  with  warranty  the  person 
who  warranted  is  attainted  of  felony,  or  is  outlawed  for  felony,  such  Warranty  de- 
warranty  shall  not  bar  or  aggrieve  the  issue,  for  by  the  attainder  tainder  for 
of  felony  the  blood  is  corrupted  [and  the  warranty  descends  not   *  ^^^' 
on  them\ 

Be  attainted  of  felony^  or  outlawed  ^c]  Note,  according  to  Little-  yorfeiture  for 
ton  here,  there  are  two  manner  of  attainders:  the  one  is  after  ap-  >^'*.v '"«'"'"*<' 

'  ^  1^      the  datf  of  oj- 

pearance,  which  is  in  three  ways ;  by  confession,  by  battle,  or  by  finest committ§d, 
verdict:  the  other  upon  process  of  outlawry,  which  is  an  at- 
tainder in  law.  But  there  is  a  great  diversity,  as  to  the  forfeiture 
of  land,  between  an  attainder  of  felony  by  outlawry  upon  an  appeal, 
and  upon  an  indictment :  for  in  the  case  of  an  appeal  the  defendant 
shall  forfeit  no  lands  but  such  as  he  had  at  the  time  of  the  out- 
lawry pronounced ;  but  in  case  of  an  indictment,  he  shall  forfeit 
such  land  as  he  had  at  the  time  of  the  felony  committed.  And  the 
reason  of  this  diversity  is  evident ;  for  that  in  the  case  of  appeal 
there  is  no  time  alleged  in  the  writ  when  the  felony  was  done,  and 
therefore  of  necessity  it  must  relate  in  that  case  only  to  the  judg- 
ment of  outlawry :  but  in  the  case  of  an  indictment  there  is  a 
certain  time  alleged,  and  therefore  in  that  case  it  shall  relate  to  that 
time,  viz.  to  the  time  when  the  felony  was  committed.  In  the  case 
of  the  indictment  there  is  this  further  diversity :  that  it  relates  to 
the  time  alleged  in  the  indictment  for  avoiding  of  estates,  charges, 
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and  incumbrances  made,  by  the  felon  after  the  felony  committed ; 
but  as  to  the  mean  profits  of  the  land  it  relates  only  to  the  judg- 
menty  as  well  in  the  case  of  outlawry  as  in  other  cases. 


Conviction  and 
attainder  dis- 
tiHguiahed. 


[391a] 


Upon  attainder  for  felonies  there  lie  three  several  writs  of  escheat, 
viz.  first,  when  the  felon  has  judgment  to  be  hanged*  2dly.  When 
he  is  outlawed.  3dly.  When  he  abjures  the  realm.  The  defendant 
in  an  appeal  of  death  waged  battle  Sec.,  and  was  slain  in  the  field, 
yet  judgment  was  given  that  he  should  be  hanged  ;  and  the  jus- 
tices said,  that  it  was  altogether  necessary  that  such  a  judgment 
should  be  given,  for  otherwise  the  lord  could  not  have  a  writ  of 
escheat.  The  difibrence  between  a  man  attainted  and  convicted  is, 
that  a  man  is  said  to  be  convicted  before  judgment  of  death  is 
passed  upon  him.  But  when  he  has  received  judgment  upon  the 
verdict,  confession,  outlawry,  or  abjuration,  then  is  he  said  to  be 
attainted. 


C>  nods  forfeited 
on  conviction ; 
lands  on  at- 
tainder. 


If  a  felon  be  convicted  by  verdict,  confession,  or  recreancy,  he 
forfeits  his  goods  and  chattels  8u;.  presently  [that  is,  on  conviction 
before  attainder].  And  Stanford  (speaking  of  a  felon  convict  by 
verdict)  says,  that  he  shall  forfeit  his  goods  which  he  had  at  the 
time  of  the  verdict  given,  which  is  the  conviction  in  that  case ;  and 
by  the  statute  of  1  R.  3.  c.3.  no  sheriff,  bailiff  8cc.  shall  seise  the 
goods  of  a  felon  before  he  be  convicted  of  the  felony ;  whereby  it 
appears,  that  the  goods  may  be  seised  as  forfeited  after  conviction. 
So  that  by  conviction  of  felony  the  goods  and  chattels  of  a  felon 
are  forfeited  ;  and  by  attainder,  that  is,  by  judgment  given,  his 
lands  and  tenements  are  forfeited,  and  his  blood  corrupted,  but  not 
before.  [But  though  the  goods  and  chattels  of  a  felon  are  forfeited 
only  from  the  time  of  conviction,  yet  if  he  dispose  of  them  between 
his  committal  to  prison  and  conviction,  otherwise  than  for  the 
necessary  sustenance  of  himself  and  family,  such  assignment  is 
open  to  impeachment  as  a  fraudulent  conveyance  under  the  statute 
13  Eliz.  c.  5.  Pauncefoot's  case,  3  Co.  82  a.  b.  Skin.  357.  Ch.C.  L. 
723.] 


Standing  mule.  If  thc  party  upon  his  arraignment  refuse  to  answer  according  to 
lawj^  he  shall  not  be  adjudged  to  be  hanged,  but  for  his  contempt, 
to  peine  fort  et  dure,  which  works  no  attainder  for  the  felony,  or 
forfeiture  of  his  lands,  or  corruption  of  blood.  But  in  case  of  high 
treason,  if  the  party  refuse  to  answer  according  to  law,  he  shall 
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receive  such  judgment  by  attainder,  as  if  he  had  been  convicted  by 
verdict  or  confession  [and  a  similar  judgment  is  now  awarded  to 
persons  standing  mute,  12  Geo.  3.  c.20.] 


UmicA 


Felony.]  In  ancient  times  this  word  was  of  so  large  an  extent  What/eU 
that  it  included  high  treason;  and  therefore  in  our  ancient  books,  feitureofuLu 
by  the  pardon  of  all  felonies,  high  treason  was  included.  But  "'*^^"^'«- 
afterwards  it  was  resolved,  that  in  the  king's  pardon  or  charter, 
this  word  (felony)  should  not  only  extend  to  common  felonies,  and' 
that  high  treason  should  not  be  comprehended  under  the  same  but 
ought  to  be  specially  named.  Yet  it  was  held  that  a  pardon  of  all 
felonies  should  extend  to  petit  treason  :  wherefore  by  the  law  at 
this  day  under  the  word  (felony)  in  commissions  8cc.  is  included 
petit  treason,  murder,  homicide,  burning  of  houses,  burglary,  rob- 
bery, rape  &c.,  chance-medley  se  dejhidendo,  and  petit  larceny. 
And  for  such  of  these  crimes  for  which  any  shall  have  judgment  to 
be  hanged  by  the  neck  till  he  be  dead,  he  shall  forfeit  all  his  lands 
in  fee-simple,  and  his  goods  and  chattels :  for  felony  by  chance- 
medley,  or  se  defendendoy  or  petit  larceny,  he  shall  forfeit  his  goods 
and  chattels,  but  not  his  lands  of  freehold]  or  inheritance.  And  all 
felonies  punishable  according  to  the  course  of  the  common  law,  are 
either  by  the  common  law  or  by  statute.* 


*  And  as  to  felonies  created  by  statute,  the  forfeiture  ensues  the  nature  of  the  Forjeuure,  mo- 
punishment ;  if  the  oft'ender  receive  sentence  of  death  then  is  he  attainted,  and  he  5'"  ""'^^""'^ 
forfeits  all  his  lands  and  goods,  that  is,  his  hnds  to  the  king  for  a  year,  day,  and 
waste,  and  after  the  year  and  day  the  king  is  further  entitled  to  the  profits  of  tlie 
land  for  the  residue  of  the  felon's  life;  on  his  death  the  lands  now  go  to  the  felon's 
heir  (corruption  of  blood  being  taken  away  by  the  stat.  54  Geo.  3.  c.  45.  which  has 
consequently  deprived  the  lord  and  the  king  of  their  escheats,  but  not  the  king  of 
his  year,  day,  and  waste) ;  if  the  offence  be  any  other  than  treason  or  murder 
the  goods  go  to  the  king  absolutely,  but  if  the  offence  be  treason,  then  the  lands 
and  goods  go  to  the  king  absolutely ;  if  murder,  the  lands  on  the  tenant's  death 
(subject  to  the  king's  year,  day,  and  waste)  escheat  to  the  lord  of  the  fee  whereof 
they  are  holden,  for  want  of  an  heir,  if  the  lord,  by  shewing  the  existence  of  a  court 
baron  and  manor,  can  prove  that  the  lands  are  holden  of  his  lordship;  if  not,  the 
lands  escheat  to  the  king  absolutely,  for,  in  default  of  any  mesne  legal  tenure,  all 
lands  are  holden  of  the  king  as  lord  paramount,  which  is  now  the  case  with 
nineteen-tvventieths  of  the  manors  in  the  kingdom ;  and  in  that  case  also  the  goods 
are  forfeited  to  the  king  absolutely.  But  if  the  offender  receive  a  lesser  punish- 
ment than  attainder,  whether  the  felony  be  a  grand  or  petit  larceny,  then  he  forfeits 
all  his  goods  to  the  king  al)solutely,  and  rents  in  arrear,  being  part  of  his  goods, 
are  forfeited  also,  hut  ^ubscqticnt  rent*;,  it  is  presumed,  belong  to  the  convict. 
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Piracy,  con-  There  is  also  a  felony  punishable  by  the  civil  law,  because  it  is 

ictimjor^vorks  ^^^^  upon  the  high  sea,  as  piracy,  robbery,  or  murder,  whereof  the 
Tcptwheii,  common  law  took  no  notice,  because  it  could  not  be  tried  by 
twelve  men.  If  this  piracy  be  tried  before  the  lord  admiral  in  the 
court  of  the  admiralty,  according  to  the  civil  law,  and  the  delin- 
quent be  there  attainted,  yet  shall  it  work  no  corruption  of  Uood,  or 
forfeiture  of  his  lands ;  otherwise  it  is  if  he  be  attainted  before 
commissioners  by  force  of  the  statute  of  28  H.  8.  By  the  express 
purview  of  that  statute,  about  the  end  of  the  reign  of  queen 
EUzabeth,  certain  English  pirates  who  had  robbed  on  the  set 
certain  merchants  of  Venice  in  amity  with  the  queen,  obtained  t 
coronation  pardon  [their  commission  of  the  piracy  not  having  been 
then  discovered],  whereby  amongst  other  things,  the  king  pardoned 
them  all  felonies.  It  was  resolved  by  all  the  judges  of  England 
upon  conference  and  advisement,  that  this  did  not  pardon  the 
piracy  ;  for  seeing  it  was  no  felony  whereof  the  common  law  took 
conusance,  and  the  statute  of  28  H.  8.  did  not  alter  the  offence, 
but  only  ordained  a  trial  and  inflicted  punishment,  therefore  it  ought 
to  be  pardoned  specially,  or  by  words  which  were  tantamount,  and 
not  by  the  general  name  of  felony ;  and  according  to  this  reaolutioa 
the  delinquents  were  attainted  and  executed. 

Corruption  of  The  blood  IS  coiiupied,^     Aptly  is  a  man  said  to  be  attainted, 

u/mt. '"^ "  ^*  (ittinctusy  for  that  by  his  attainder  of  treason  or  felony  his  blood  is 
[39 li]  80  stained  and  corrupted,  as,  first,  his  children  cannot  be  heirs  to 
him,  nor  to  any  other  ancestor  [through  him],  and  therefore  the 
warranty  cannot  bind ;  for  thereby  heirs  only  are  bound.  2dly. 
If  he  were  noble  or  gentle  before,  he  and  all  his  children  and  pos- 
terity are  by  this  attainder  made  base  and  ignoble,  in  respect  of  any 
nobility  or  gentry  which  they  had  by  their  birth.  3dly.  This  cor- 
ruption of  blood  is  so  high,  that  regularly  it  cannot  be  absolutely 
salved  and  taken  away  but  by  authority  of  parliament.  [It  is  now 
taken  away,  except  in  cases  of  treason,  petit  treason,  and  murder, 
by  54  Geo.  3.  c.  45.] 


Purdou  makea  Aiid  it  is  ci  general  rule,  that  having  respect  to  all  those  whose 

lnh^rUabic,^if^^  blood  was  corruptcd  at  the  time  of  the  attainder,  the  pardon  does 

not  remove  the  corruption  of  blood  neither  upward  nor  downward. 
As  if  there  be  grandfather,  father,  and  son,  and  the  grandfather 
and  father  have  divers  other  sons,  if  the  father  be  attainted  of 
felony  and  pardoned,  yet  his  blood  remains  corruptcd  not  only 


heir. 

[392  a] 
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above  him  and  about  him,  but  also  to  all  his  chldren  bom  at  [or  ^ 

before]  the  time  of  his  attainder.     But  issue  had  after  the  pardon,  i"T~l 

is  inheritable  [provided  it  be  the  eldest  and  heir].     But  if  the  issue    . _L 

had  after  the  pardon  be  the  youngest,  nothing  can  descend  to  him,  ^    ^    ^ 
for  that  his  eldest  brother  is  living  and  disabled.     But  if  the  eldest 
son  dies  in  the  lifetime  of  the  father  v^ithout  issue,  then  the 
youngest  shall  inherit. 

It  is  also  to  be  observed,   that  judgment  against  a  man  for  Judgment  rf 
felony  that  he  be  hanged  by  the  neck  until  he  be  dead,  includes  what  fiv 
five  other  punishments;  1st.  In  his  wife,  who  shall  lose  her  dower.  '^rQooAi' 
2dly.  In  his  children,  who  shall  become  base  and  ignoble.    3dly. 
In  his  posterity,  for  his  blood  shall  be  corrupted,  so  that  they  can- 
not inherit  unto  him  or  any  other  ancestor  [through  him.]    4thly. 
He  shall  forfeit  all  his  lands  and  tenements  which  he  has  in  fee, 
and  all  his  lands  which  he  has  in  tail  for  term  of  his  Ufe.     And 
5thly.  All  his  goods  and  chattels. 

But  some  acts  of  parliament  have  altered  the  common  law  in  Tenant  in  tail 
some  of  these  points  :  1st.  The  statute  de  donis  conditionalibus,  by  mUyforfeUmy, 
which  lands  entailed  are  not  to  be  forfeited  absolutely,  either  for  jj^^^*^^ 
felony  or  treason,  but  for  the  life  of  tenant  in  tail  only.  And  the 
cause  wherefore  this  statute  was  made  was  to  preserve  the  in- 
heritance in  the  blood  of  those  to  whom  the  gift  was  made  not- 
withstanding any  attainder  for  felony  or  treason.  And  this  act  in 
history  is  called  gentilitium  municipale ;  for  that  thereby  the  families 
of  many  noblemen  and  gentlemen  were  continued  and  preserved  to 
their  posterities.  And  this  law  continued  in  force  from  the  thir- 
teenth year  of  king  Edward  the  first,  until  the  twenty-sixth  year  of 
king  Henry  the  eighth,  when  by  act  of  parliament  estates  in  tail 
are  forfeited  absolutely  by  attainder  of  high  treason.  But  as  to 
felonies,  the  statute  de  donis  conditionalibus  yet  remains  in  force,  so 
that  for  attainder  of  felony,  lands  or  tenements  entailed  are  not 
forfeited  but  only  during  the  life  of  tenant  in  tail,  and  the  inherit- 
ance is  preserved  to  the  issue. 


Sections  748,  749. 

Also,   a  warranty,    whether   lineal  or  collateral y  may  be  dis-  Howwarramie 
charged  or  defeated  by  a  release  of  all  warranties,  or  of  all  cove-  ^a^rged.**" 
nants  real,  or  of  all  demands. 
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Lineal  \car-  And  it  is  to  be  known  that  a  lineal  warranty  with  assets  [in  fee- 

^^tsh^^Umein  Simple]  is  a  good  plea  in  bar  to  a  formedon  in  the  descender ;  and 
tail,  but  not  its    therefore  if  tenant  in  tail  aliens  with  wantinty,  and  leaves  assets  to 
receive  the  as-     descend  ;  if  the  issue  in  tail  aliens  the  assets^  and  dies,  the  issue  of 
r393  61       *^®  issue  shall  recover  the  land,  because  the  lineal  warranty  de- 
scends to  him  without  assets;    for  neither  the  pleading  of  the 
warranty    without  the   assets,  nor   the  assets   without   the  war- 
ranty, is  any  bar  in  a  formedori  in  the  descender.      But  if  the 
issue  to  whom  the  warranty  and  assets  descended  had  brought  a 
formedon y  and  by  judgment  had  been  barred  by  reason  of  the  war- 
ranty and  assets  ;  in  that  case,  albeit  he  aliens  the  assets,  yet  the 
estate  tail  is  barred  for  ever ;  for  a  bar  in  a  formedon  in  the  de- 
scender, which  is  a  writ  of  the  highest  nature  that  the  issue  in  tail 
can  have,  is  a  good  bar  in  any  other  formedon  in  the  descender 
brought  afterwards  upon  the  same  gift. 


[Here  follows  in  Littleton  a  Table  of  Contents,  which  in  this 
edition  has  been  transferred  to  the  beginning  of  the  book,  imme- 
diately after  the  preface.] 
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EPILOG  US.  t^^'**^ 


And  know,  my  son,  that  I  would  not  have  thee  believe  that  all 
I  have  said  in  these  boohs  is  law,  for  I  will  not  presume  to  take 
ihis  much  upon  me.  But  of  those  things  that  are  not  lav),  inquire 
and  learn  of  my  wise  masters  learned  in  the  law.  But  notwith- 
standing certain  things  which  are  moved  and  specified  in  the 
said  books,  are  not  altogether  law,  yet  such  things  shall  make  thee 
more  apt  and  able  to  understand  and  apprehend  the  arguments 
and  the  reasons  of  the  law  S)C,  For  by  the  arguments  and  reasons 
in  the  law  a  man  shall  sooner  come  to  the  certainty  and  know- 
ledge of  the  law  itself. 

Lex  plus  laudatur  quando  ratione  probatur. 

/  tvill  not  presume  S^c]  Here  observe  the  great  modesty  and 
iiiildness  of  our  author,  which  is  worthy  of  imitation  ;  for  Nulla 
virtus,  nulla  scientia  locum  suum  et  dignitatem  conservare  potest  sine 
modest  id. 

The  arguments  and  reasons  in  the  law,]  For  then  only  can  we  be 
said  to  know  the  law  when  we  apprehend  the  reasons  of  it ;  that 
is,  when  we  bring  tlie  reason  of  the  law  so  to  our  own  reason 
that  we  perfectly  understand  it  as  our  own;  and  then,  and  never 
before,  have  we  such  an  excellent  and  inseparable  property  and 
ownership  therein,  as  we  can  neither  lose  it,  nor  can  any  man  take 
it  from  us ;  and  these  reasons  being  fully  apprehended  in  one  case 
will  direct  us  (the  learning  of  the  law  is  so  chained  together)  in 
many  other  Hke  cases.  But  if  by  your  study  and  industry  you 
make  not  the  reason  of  the  law  your  own,  it  is  not  possible  for  you  [395fl] 
lon^  to  rttaiu  it  in  vour  memory. 
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When  I  had  finished  this  work  of  the  first  part  of  the  Institutes, 
and  looked  back  and  considered  the  multitude  of  the  conclusions 
in  law,  the  manifold  diversities  between  cases  and.  points  of  learn- 
ing; the  variety  almost  infinite  of  authorities^  ancient,  constant, 
and  modern,  and  withall  their  amiable  and  admirable  consent  in  so 
many  succeeding  ages ;  the  many  changes  and  alterations  of  the 
common  law,  and  additions  to  the  same,  by  many  acts  of  par- 
liament, and  that  the  like  work  of  institutes  had  not  been  attempted 
by  any  of  our  profession  whom  I  might  imitate,  I  thought  it 
safe  to  follow  the  grave  and  prudent  example  of  our  worthy 
author,  not  to  take  upon  me,  or  to  presume  that  the  reader  should 
think  that  all  that  I  have  said  herein  is  law;  yet  this  I  may 
safely  affirm,  that  there  is  nothing  herein  but  may  either  open  some 
window  of  the  law  to  let  in  more  light  to  the  student  by  diUgent 
search  to  see  the  secrets  of  the  law,  or  to  move  him  to  doubt,  and 
withall  to  enable  him  to  inquire  and  learn  of  the  sages,  what  the 
law,  together  with  the  ti*ue  reason  thereof,  in  these  cases  is:  or 
lastly,  upon  consideration  had  of  our  old  books,  laws,  and  records 
(which  are  full  of  venerable  dignity  and  antiquity)  to  find  out 
where  any  alteration  has  been  made,  or  upon  what  gix>und  the  law 
has  been  changed ;  knowing  for  certain,  that  the  law  is  unknown  to 
him  who  knows  not  the  reason  thereof,  and  that  the  known  certainty 
of  the  law  is  the  safety  of  all.  I  had  once  intended  for  the  ease  of 
our  student,  to  have  made  a  table  to  these  Institutes ;  but  when  I 
considered  that  tables  and  abridgments  are  most  profitable  to  those 
who  make  them,  I  have  left  that  work  to  every  studious  reader. 
And  in  taking  farewel,  I  wish  him  the  gladsome  light  of  jurispru- 
dence, the  loveliness  of  temperance,  the  stability  of  fortitude,  and 
the  solidity  of  justice. 


THE    END. 
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ABATOR, 

guardian  holding  over  is,  271  a. 
ABATEMENT, 

younger  sons  abatement  on  eldest  and  death,  not  a  descent  which  tolls  entry 
of  eldest  son,  242  a. 

of  abatement  in  special  tail,  242  a. 

of  abatement  in  borough  English,  242  b. 

none  between  brothers,  contra  if  elder  brother  once  seised,  242  b. 

what  entry  of  one  coparcener  an  abatement,  243  b. 

bastard  eigne  abating  on  mulier   puisne  and  dying  seised  gains  a  good 
title,  243  b. 

disseisin,  abatement,  intrusion,   deforcement,  and  usurpation   distinguished, 
243  a.  276  b. 

guardian  continuing  possession  is  an  abator,  57  b.  271  a. 
ABEYANCE, 

fee-simple  of  glebe  and  freehold  during  vacancy  is  in  abeyance  and   why, 
340  b.  342  b. 

general  occupancy  puts  freehold  in  abeyance,  242  b. 

tee  of  contingent  remainder  is  in  abayance  [sed  qu.1],  242  b. 
ABJURATION, 

attainder,  and  outlawry  distinguished,  13  a. 

and  transportation  are  civil  deaths,  132  b. 
ACCEPTANCE 

of  subsequent  rent  releases  arrearages,  269  b. 
ACCOUNT, 

executors  may  bring  now,  89  b. 

as  to  action  of,  against  companion  bailiff,  200  b. 
ACTION, 

rights  of  and  entry  may  be  held  in  joint  tenancy,  but  not  a  right  and  an  estate, 
188  a. 

rights  of  action  or  entry  not  grantable  over,  214  a. 

nor  can  they  be  released  to  a  stranger,  266  b. 

real  and  personal  distinguished,  197  b.  285  a. 

action  and  execution  distinguished,  289  a.  • 

release  of  actions  includes  not  execution,  but  debt,  duty,  or  demand,  includes 
both,  291  a. 

release  of  actions  no  release  of  current  rent  or  annuity,  292  b. 

release  of  all  actions  no  release  of  right  of  entry,  286  a. 

release  of  all  actions  releases  the  debt  though  not  then  payable,  292  a. 

release  of  actions  to  one  trespasser  enures  to  the  other  who  may  plead  it  though 
no  party,  232  a. 
ADMINISTRATOR, 

may  redeem  a  mortgage,  but  it  will  be  for  the  heir's  benefit,  205  b.  209  a.  See 
Executor.  » 

ADULTERY, 

effect  of  elopement  and  adultery  on  dower,  32  a.    See  Divorce ;   JMncer, 
ADVANCEMENT. 

frankmarriage  is,  176  a.  177  b. 
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ADVOWSON. 

may  be  appurtenant  to  manor,  122  a. 

law  presumes  no  profit  can  be  derived  from,  17  b. 

guardian  cannot  present  to,  89  a. 

as  to  possessio  fratris  of,  lib.  15  b. 

of  a  moiety,  and  moiety  of  advowson  distinguished,  17  b. 

dower  how  taken  of,  31  b. 

as  to  dower  of  appropriate  advowson,  46  b. 

sei^n  in  law  enough  for  curtesy,  29  a.  243  a. 

next  presentation  when  it  means  the  next  a  man  may  grant,  378  b. 

next  presentation,  who  entitled  ti,  bishop's  executors  or  heirs,  qu.l  90  a. 

next  presentation  cannot  be  enlarged  by  release,  but  one  joint-tenant  may 
release  to  another,  270  b. 

present  avoidance  not  grantable  over,  but  it  survives  to  husband  if  it  happen  in 
wife's  lifetime,  120  a.  351  a. 

how  divided  between  coparceners,  164  b. 

on  partition  it  belongs  to  eldest  sister,  166  b. 

deed  necessary  to  grant  of,  though  it  be  appendant  to  land  divided,  190  b. 

as  to  coparcenary  of  advowson  sifter  partition  of  land,  122  a. 

as  to  curtesy  of  when  held  in  coparcenary,  186  b. 

disseisee  may  present  to,  122  b. 

usurpation  of,  194  a. 

usurpation  of  during  vacancy,  263  b. 

effect  of  release  by  patron  to  usuiper,  276  a. 

grant  of  on  condition,  222  a. 

grant  of  three  avoidances,  what  effect,  249  a. 

infant  must  present  within  six  months,  245  a. 

incumbent  must  die  to  make  discontinuance  of  advowson  complete,  333  b. 

as  to  the  recontinuance  of  advowson,  363  b. 

remitter  to  manor  a  remitter  to  advowson,  363  b. 
AGE, 

of  marriage  by  common  law,  79  a. 

powers  of  men  and  women  at  difierent  ages,  78  b. 
AGREEMENT, 

contrary  to  law  bad,  51  b. 

of  parties  overrules  law,  when,  166a. 
AID. 

for  marriage  what,  90  b. 
ALIEN, 

who  is,  and  of  denization,  naturalization,  and  descent,  8  a.  128  b.  180  b. 

may  take  lease  of  a  house  for  trade  or  habitation,  2  b. 

may  purchase  but  cannot  hold  lands,  2  b. 

nor  can  he  inherit,  8  a. 

husband  an  alien,  no  dower,  31a. 

wife  an  alien,  effect  of  denization  and  naturalisation  on  dower,  33  b. 

friend  and  alien  enemy,  who,  129  a. 

out  of  realm  and  out  of  ligeance  distinguished,  129  b. 

what  if  one  joint-tenant  is,  186  a. 
ALIENATION, 

condition  against  alienation  void.     This  rule  applies  to  every  species  of  grant 
and  estate,  222  a. 

condition  in  resti-aint  of  alienation  in  a  particular  way  or  time  good,  224  a. 
not  to  alien  without  licence  annexed  to  tenure  good,  223  a. 
that  tenant  in  tail  shall  not  alien,  except  for  his  own  life  good,  223  h. 

construction  of  condition  not  to  alien  on  tenant  in  tail,  remainder  to  himself  in 
fee,  224  a. 

condition  enabling  alienation  for  profit  of  issue  good,  224  a. 
not  to  alien  to  a  particular  person  eoou,  223  a. 
not  to  alien  land  not  convened  good,  223  a. 

alienation  beyond  tenant's  life  a  discontinuance  of  remainder  and  bad  :  ha, 
restrainable  by  condition,  224  a. 

licence  to  alien  not  vacated  by  lessor's  death,  52  b. 
AMBASSADOR, 

not  hurt  by  descent  cast  during  his  absence,  259  b. 
ANCESTOR 

bears  all  his  heirs  in  him,  22  b. 
ANNUITY, 

charges  the  person  only,  144  b. 

limited  to  heir  of  body  gives  conditional  fee,  20  af 

grant  of  by  two  persons  passes  only  one  annuity,  when,  144  b. 
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A'SSVlTY—contimied. 

not  considered  as  in  mortmain,  2  b. 

release  of  arrears,  no  release  of  current  annuity,  292  b. 

subsequent  defeazance  may  be  annexed  to  grant  of  annuity,  but  not  to  estate 
ex^uted,  236  b. 

who  entitled  to  writ  of  annuity,  and  against  whom,  144  b.  145  a.  b.  150  a. 

if  owner  and  stranger  grant  a  rent,  both  suable  in  writ  of  annuity,  144  b. 

writ  of  annuity  fixes  the  person,  but  suing  that  discharges  the  distress,  144  b. 
APPENDANT, 

and  appurtenant  distinguished  and  exemplified,  121  b. 

and  regardant  distinguished,  121  b. 

corporeal  cannot  be  appendant  to  corporeal  or  incorporeal  hereditaments,  121  b. 
APPORTIONMENT, 

surrender  of  part,  rent  apportionable  ;  so  on  recovery  of  part  for  waste,  148  a. 

so  on  lease  or  devise  of  part  of  the  reversion,  148  a. 

grant  and  reservation  distinguished  as  to  apportionment  on  eviction  by  elder 
Utle,  148  b. 

must  be  made  according  to  value,  not  quantity,  149  b. 

doweress  accepting  rent-charge,  may  still  claim  dower  and  have  an  apportion- 
ment of  the  rent,  150  a. 

writ  of  annuity  lost  by,  1 50  a. 

as  to,  of  common,  on  descent  of  part  of  soil  to  owner  of  the  common,  149  a. 

if  part  of  land  descends  to  owner  of  rent-charge,  no  merger  of  the  whole  rent, 
but  same  may  be  apportioned,  149  b. 

so  if  rent  descend  to  owner  of  part  of  land,  149  b.     See  Rent ;  Common  ;  An- 
nuitii ;  Dower,  6^c. 
APPURTENANT, 

and  appendant  distinguislied  and  exemplified,  121  b. 
ARABLE. 

now  includes  every  other  sort  of  land,  86  b. 
ARCHBISHOPS, 

hold  by  baronv,  96  b.  * 

APPURTENANCES, 

includes  what,  121  b. 
ARREARS, 

and  current  rent  distinguished,  160  b. 

rent  and  nomine  poens  descend  to  heir,  but  arrears  belong  to  executor  162  b. 

acceptance  of  subsequent  rent  releases  arrears,  269  b.     See  Annuity, 
ASSENT, 

executor's  assent  necessary  to  bequest  of  chattels,  contra  as  to  devise  of  free- 
holds. Ilia. 
ASSETS, 

mesne  profits  till  sale  are  not,  unless  specially  made  so,  113  a. 

what  requisite  to  make  a  warranty,  3/4  b. 
ASSIGNS, 

who  are,  8  b. 

'  heirs'  includes  '  assigns'  in  a  deed  at  common  law,  [but  not  in  a  power],  215  b. 

could  not  enter  at  common  law,  215  b.     See  Condition ;  Reversion, 
ASSIGNMENT, 

by  tenant  for  life  or  tenant  in  tail  passes  all  his  interest,  183  a. 
ASSIZE, 

means  a  jury,  154  b. 

of  mord'ancester  and  novel  disseisin,  what,  159  a. 
ASSIZES, 

formerly  held  once  in  seven  years,  153  b. 
ATFAINDER, 

its  effects,  8  a. 

modern  doctrine  of,  391  a.  ti. 

person  attainted  cannot  inherit.  8  a 

effect  of  husband's  attainder  on  dower,  40  b.  41  a.  351  a. 

as  to  wife's  attainder  of  felony,  33  b. 

how  it  affects  coparcenary,  163  b. 

of  heirs  for  treason,  13  a. 

thA  five  punishments  of,  41  a.  393  a.  391  a. 

conviction  and  attainder  distinguished,  390  b. 

goods  are  forfeited  on  conviction,  lands  on  attainder,  391  a. 

but  it  relates  to  act  committed,  so  that  intermediate  conveyance  is  bad,  contra 
of  outlawry,  13  a. 

guardian  [or  trustee]  forfeits  nothing  by  outlawry  or  attainder,  88  b. 

descent  of  crown  cures  attainder,  16  a. 
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ATTAINDER— contintt«d. 

outlawry,  execution,  and  attainder  distinguished,  13  a.  351  a. 

warranty  destroyed  by  attainder  for  felony,  390  b. 
ATTORNEY. 

who  may  be,  52  a. 

power  of.  must  be  by  deed,  52  a. 

if  made  by  indenture  he  must  be  a  party,  52  b. 

must  pursue  his  power,  and  what  is  a  virtual  execution  of  it,  52  a. 

livery  by  attorney,  ^ood,  48  b. 

if  he  do  less  than  his  authority  livery  void,  52  a. 

cannot  make  livery  within  view.  49  b.  52  b. 

Kvery  to  attorney  must  be  in  lifetime  of  feofibr,  51  b. 

Eower  to  deliver  seisin  after  feofi^'s  decease  bad,  52  b. 
very  by  or  to  one  attorney  bad  if  two  jointly  appointed,  49  b. 
power  of,  vacated  by  death  of  either  party,  52  b. 

but  power  of,  not  vacated  by  the  death  of  the  head  of  an  aggregate  corpora- 
tion, 52  b. 
power  of,  to  two  or  three  if  one  dies,  power  survives,  181  b. 
entry  to  avoid  a  fine  may  be  made  by  attorney  or  agent  on  an  assent  subsequent 

or  precedent,  258  a. 
when  the  attorney  having  right  is  bound  by  his  acceptance  of  the  power,  52  a. 
power  not  revocable  without  notice  to  attorney,  55  b. 
AnX)RNMENT, 

what  it  is,  and  how  performed,  309  a> 
on  what  alienation  attornment  necessary,  310  b. 
freehold  tenants  must  attorn  on  lord's  alienation,  310  b. 
tenant  in  tail  need  not  attorn,  316  a. 
nor  need  tenant  in  tail  apres,  316  a. 

tenant  for  life  must  attorn,  and  his  assignee  also,  312  a.  316  a. 
tenant   for  years    must  attotn  on    grant  of  reversion,    then  livery    unne- 
cessary, 315  b. 
elegit  creditors  and  executors  must  attorn,  315  b. 
attornment  to  devisee  not  essential,  322  a. 
rent  passes  by  attornment  though  not  named,  317  a. 

tenant  for  life's  acceptance  of  deed  an  attornment  which  vests  the  lemainder, 
317  a. 
AUTHORITY, 

bare  authority  (as  to  executors  to  sell)  cannot  be  released  ;  otherwise  of  power  of 
revocation,  265  b.    See  Power. 
AUDITA  QUERELA, 

a  writ  which  must  be  sued  within  a  year  and  a  day,  290  b. 
subsequent  matter  may  be  taken  advantage  of  in,  290  b. 


B. 

BAIUFF, 

surrender  to,  good  by  custom,  61  b. 
BALANCE 

of  accounts,  payment  of,  good  payment  of  the  whole,  212  b. 
BARGAIN  and  SALE, 

entry  not  necessaiy  to,  under  statute  of  uses,  266  b. 
of  feofiee  to  uses  before  statute  void,  271  b. 
rent  granted  by  bargainor  and  bargunee,  how  far  good,  147  b. 
BARON  and  FEME, 

husband  gains  freehold  by  marriage,  351  a. 

how  interested  in  his  wife  s  chatteU  real,  46  b.  299  b.  351  a. 

how  in  her  goods  and  chattels  personal,  351  b. 

limitation  to  husband,  vrife,  and  stranger  makes  them  joint  tenants,  but  H.  and 

W.  take  but  one  moiety,  and  companion  takes  the  other  moiety : 

yet  of  what  H.  and  W.  take  they  are  tenants  by  entireties,  187  a. 
estate   by  entireties  does  not  arise  except  H.  and  W.  are  married  at  the 

time,  187  b. 
conveyance  by  man  and  vrife  who  are  joint  tenants,  estate  taken  back  is  hekl  by 

entireties,  187  b. 
as  to  survivorship  of  right  of  entry  between  baron,  feme,  and  stranger  joint 

tenants,  188  a. 
husband,  wife,  and  stranger  joint  tenants,  efiect  of  husband's  feofifment,  327  b. 
fine  concludes  wife  as  to  estates  given,  but  not  as  to  estatts  taken,  if  separately 

examined,  353  b. 
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if  husband  and  wife  seised  in  special  tail  levy  a  fine  to  use  of  themselves  in  fee, 
wife  is  remitted,  353  b. 

husband's  fine  must  be  avoided  by  entry,  326  a . 

husband's  feoffment  a  discontinuance,  contra  now  by  stat.  32.  H.  8.  326  a. 
202  a.  336  a. 

husband's  release  with  warranty  no  discontinuance,  unless  wife  be  his  heir, 
320  a. 

lease  by  husband  and  wife  a  discontinuance  for  life,  333  a. 

statute  of  jointures  protects  heir  in  tail  against  his  mother's  alienation  and  war- 
ranty, if  lands  come  from  the  husband,  365  b. 

husband  seised  jure  uxoris  capable  of  release  or  confirmation  of  fee,  273  b. 
299  a. 

husband,  wife,  and  stranger  joint  tenants ;  effect  of  Stranraer's  release,  first  to 
husband,  second  to  wife,  193  b. 

of  merger  by  union  of  term  and  reversion  in  different  rights,  338  b. 

of  husband^  remedy  for  rent  during  coverture,  162  b.. 

husband's  charge  binds  wife's  term,  184  b. 

cannot  in  thftir  own  right  convey  to  each  other,  187  b. 

husband's  conveyance  to  his  wife  bad,  unless  it  be  by  uses,  1 12  a. 

condition  for  husband  to  enfeoff  wife  bad,  206  b. 

husband  may  devise  to  his  wife,  1 12  a. 

but  wife  cannot  devise  to  husband,  1 12  b. 

wife  having  power  of  sale  may  appoint  to  husbandt  1 12  a. 

tenant  by  curtesy's  alienation  with  warranty  binds  not  the  wife's  heir  without 
assets  in  fee  simple  from  the  alienor ;  so  of  like  alienation  by  dowress 
now,  365  a. 

remitter  at  wife's  election  dum  sola,  357  a. 

if  husband's  alienee  relets  to  husband  and  vnfe  for  life,  this  a  remitter,  and  no- 
thing remains  in  alienee,  351  b. 

if  husband  aliens  in  fee,  and  takes  back  an  estate  to  himself  and  wife  for  life, 
this  is  a  remitter,  354  a. 

though  wife  remitted,  husband  bound  by  lease,  352  a. 
BARONY, 

as  to  tenure  by,  &c.  69  a. 

bishops  and  archbishops  hold  by,  96  b. 
BASE  FEE, 

what  curtesy  allowed  of  base  fee  defeated,  29  b. 

what  dower,  31  b. 

no  gift  in  base  fee  direct  allowed,  21  a. 
BASTARD, 

who  is,  243  b. 

he  cannot  inherit,  7  b. 

remainder  to  void,  3  b.* 

having  acquired  a  name  by  reputation  may  purchase,  3  b. 

dower  allowed  of  his  estate  escheated,  244  a. 

bastard  eigne  abating  on  mulier  puisne  and  dying  seised  gains  a  good  title, 
243  b.  245  a. 

so  if  there  be  two  coparceners,  and  one  is  a  bastard,  if  she  is  allowed  to  enjoy 
share,  the  other  is  estopped,  244  a. 

bastard  eigne  must  be  by  same  mother  as  mulier  puisne,  244  b. 

entry  of  bastard  eigne's  issue  good  when,  244  b. 

as  to  abatement  on  bastard  eiepe's  heir,  244  a. 

two  in  possession,  freehold  adjudged  in  the  one  having  right,  except  as  to  bas- 
tard eigne  and  mulier  puisne,  368  a. 
BISHOP, 

may  grant,  when  and  how,  43  a. 

holds  by  barony,  96  b. 

his  concurrent  lease  for  years  good  if  confirmed,  contra  of  lease  for  life,  45  a. 

as  to  joint  tenancy  between  two  bishops,  190  a. 

i'oint  tenancy  between  himself  in  natural  and  corporate  capacities,  190  a. 
lis  alienation  a  discontinuance,  346  a. 

effect  of  his  translation,  329  a. 

whether  fee  of  his  temporalities  in  abeyance,  342  b. 

he  may  maintain  writ  of  right,  which  should  shew  that  fee  resides  in  him,  340  b. 
BLOOD, 

corruption  of,  8  a.    See  Attainder » 
BOND 

itself  assignable  at  law,  232  a. 

condition  not  to  alien  or  take  profits  bad  in  feofiTment,  good  ia  bond,  206  b. 

possible  and  impossible  conditions  in  bond  and  feoffment  distinguished,  206  a. 

Q  Q 
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condition  on,  and  feoffment  further  distinguished,  208  a. 

tender  and  refusal  on,  operates  bow,  207  a. 

debt  on,  Ues  against  special  or  customaiy  heir,  376  a. 

made  out  of  England,  how  sued  for,  261  b. 

obligee  made  executor,  a  release,  264  b. 

or  recognizance  for  instalments  when  broken,  292  b. 
BOROUGH  ENGLISH. 

what  the  custom  is,  140  b. 

as  to  descent  in,  110  b. 

youngest  son  inherits,  110  b. 

youngest  brother  also  by  some  customs,  110  b. 

It  extends  to  daughters,  1 40  b. 

as  to  dower  of,  35  b.  1 10 b.  Ill  a. 

power  of  devising  allowed  by  custom  in  some  boroughs  before  Statute  of  Wills, 
HI  a. 

estate  tail  not  devisable  in.  111  a. 

heirs  in  may  take  advantage  of  ancestor's  infancy,  337  b. 

lands  may  be  held  pur  auter  vie  in,  1 10  b. 

elder  brotner  cannot  be  guardian  to  his  younger  brother  in,  88  b. 

of  abatement  in,  242  b. 

of  discontinuance  in,  328  b. 

warranty  descends  to  heirs  at  common  law  only,  not  to  heir  in  borougfa  Eng- 
lish, 386  a. 
BURGAGE 

tenure,  what  it  is,  109  a.     See  Borough  English, 


C. 

CANCELLATION 

no  surrender,  308  b. 
CAPIAS, 

what  and  when  suable,  289  a.  290  b. 
CASTLE, 

includes  what,  5  a. 
CESTUIQUE  TRUST, 

feoffment  by  on  condition  and  entry  for  breach  disseises  trustee,  202  a. 

lease  by,  trustee  cannot  enter,  214  b. 
CERTAINTY, 

law  delights  in,  and  publicity,  34  b. 
CHAMBERS, 

inheritance  in  allowable,  48  b. 
CHAMPERTY. 

what  is,  214  a. 
CHASE, 

includes  what,  5  b. 

forest,  park,  and  chase  distinguished,  232  b. 
CHAPTER 

without  dean,   can  make  no  claim,   or  take  by  grant,  except  in  leversion, 
263  b.     See  Dean. 
CHATTEL, 

devise  of  land  to  executors  till  debts  paid  gives  them  but  a  chattel  interest, 
42  a. 

no  joint  tenancy,  or  tenancy  in  common  of  freehold  and  chattel,  188  a.  198  b. 

freehold  and  chattel  distinguished,  43  b. 

cannot  go  to  heirs  or  successors,  190  a. 

condition  to  defeat  need  not  be  in  writing,  225  a. 

descent  cast  no  effect  on,  249  a. 
CHILDREN, 

born,  take  jointly  with  parents  when,  9  a. 
CHIVALRY, 

escuage  is  a  tenure  in,  73a. 

but  tfie  service  in  is  not  always  by  escuage,  82  b. 
CHURCH. 

parson,  how  seized  of  church  and  glebe,  300  a.     See  Abeyance,     Parson,  kc. 
CHURCHWARDENS, 

as  such  cannot  purchase  lands  without  act  of  parliament,  or  grant  from  the 
crown,  3  a. 
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CIRCUITY  OF  ACTION, 

remitter  designed  to  prevent,  347  b. 
CITY, 

what  is,  109  b. 
CIVIL  DEATH, 

natural  and  civil  death  distinguished,  132  a. 

effect  of,  132  a. 

a  person  entering  into  religion  becomes  dead  in  law,  132  a. 
CIVIL  WAR, 

death  in  time  of  casts  no  descents,  249  a. 
CLAIM, 

what  amounts  to,  245  a. 

right  includes,  265  a.     See  Ckmtinual  Claim, 
COMMON, 

appendant,  what,  122  a. 

appurtenant,  what,  122  a. 

in  gross,  what,  122  a. 

sans  nombre,  what,  122  a. 

of  vicinage,  what,  122  a. 

lord's  common  not  improved  by  escheats,  122  a. 

of  pasture,  different  kinds  of,  122  a. 

of  turbary  appurtenant  to  house  only,  121  b. 

which  excludes  owner  of  soil  bad,  but  he  may  be  excluded  for  a  time,  122  a. 

as  to  dower  of,  32  a. 

disseissee  cannot  use,  122  b. 

as  to  apportionment  of,  on  descent  of  part  of  soil  to  owner  of  common,  149  a 

grant  of  avoided  by  remitter,  348  b. 
COMMON  (Tenant  in).     See  Tenant  in  Common. 
COMMON  LAW, 

original  writs  one  principal  evidence  of,  93  b. 
CONCISE, 

form  of  conveyance,  229  b. 
CONDITION, 

what  is,  201  a. 

different  kinds  of,  201  a. 

what  words  make,  203  a. 

*'  provided  always,"  *'  so  that,"  203  b. 

"  ifit  happen,"  204  a. 

in  lease  for  years,  words  of  less  strict,  204  a. 

in  copulative,  disjunctive,  and  both  distinguished,  225  a. 

of  re-entry,  what,  201  b. 

clause  of  entry  makes,  203  b. 

when  a  penalty,  203  a. 

when  alternative  should  be  expressed,  207  b. 

against  law  bad,  206  b. 

possible  and  impossible  conditions  in  bond  and  feoffment  distinguished,  206  a. 

what  implied  by  law,  232  b.  234  a. 

different  kinds  of,  233  b. 

how  binding  on  infant  and  feme  covert,  233  b. 

to  create  and  destroy  estate  distinguished,  219  b. 

limitation  and  condition  distinguished,  236  b. 

estate  cannot  be  created  by,  but  only  determined,  379  b. 

.  to  take  effect  on  some  event  which  determines  estate  void,  and  dower  not 
barred,  224  b. 

devise  to  A,  he  paying  20/.  to  B.  a  condition,  and  if  he  does  not  pay,  heir  may 
enter,  236  a. 

feoffinent  by  single  woman  to  a  man  causa  matrimonii  creates,  204  a. 

annexed  to  freeholds  and  terms  for  years  distinguished,  214b. 

power  and  condition  distinguished,  215  a. 

against  alienation  void.    This  rule  applies  to  every  species  of  grant  and  estate, 
222  a. 

in  restraint  of  general  alienation  bad ;  of  alienation  in  a  particular  way  or 
time,  good,  224  a. 

construction  of  condition  not  to  alien  on  tenant  in  tail  remainder  to  himself  in 
fee,  224  a. 

alienation  beyond  tenant  *s  life  a  discontinuance  of  remainder,  and  bad ;  there- 
fore restrainable  by  condition,  224  a. 

that  tenant  in  tail  shall  not  alien,  except  for  his  own  life,  good,  223  b« 

that  tenant  in  tail  shall  not  suffer  recovery  bad,  223  b. 

Q    Q   2 
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not  to  alien  without  licence  annexed  to  tenure  good,  223  a. 

not  to  alien  to  a  particular  person  good»  223  a. 

not  to  alien  land  not  conveyed  good,  233  a. 

against  mortmain  good,  223  b. 

enabling  alienation  for  profit  of  issue  good,  224  a. 

to  defeat  freehold  must  be  in  writing,  contra  as  to  chattels  real,  225  a. 

not  to  alien  or  take  profits  bad  in  feoffment,  good  in  bond,  206b. 

on  bond  and  feoffment  further  distinguished,  208  a.  206  a. 

effect  of  feoffment  by  tenant  in  tail  on,  202  b. 

to  enfeoff  man  and  wife  in  special  tail  if  husband  dies,  wife  will  have  an  estate 
sans  waste,  218  b. 

as  to  husband's  feoffment  of  wife's  estate  on,  202  a. 

for  husband  to  enfeoff  wife  is  bad,  206  b. 

to  enfeoff  B.  and  C.  in  special  tail,  if  B.  dies,  C.  shall  have  an  estate  sans  waste, 
218  b. 

to  re- enfeoff  many  men,  how  to  be  executed  if  they  die,  220  b, 

feoffment  by  cestui  que  trust  on,  and  entry  for  breach  disseises  trustee,  202  a. 

lease  by  cestui  que  trust,  trustee  cannot  enter  for  condition  broken,  214  b. 

lease  by  corporation,  successors  may  enter  for  condition  broken  ;  so  may  execu- 
tors or  under-lessee,  214  b. 

reservation  to  grantor's  heir  bad,  condition  to  him  good,  214  b. 

as  to  dower  of  estate  on  a  condition,  221  a. 

entry  for  condition  broken  defeats  feoflee's  incumbrances,  222  a. 

reserved  to  stranger  void,  212  b. 

assigns  could  not  enter  at  common  law,  215  b. 

grantee  of  reversion  may  enter  for  breach  of  condition  at  law  in  his  own  time, 
as  if  a  tenant  for  life  make  a  larger  estate  &c.  215  a. 

guardian  may  enter  for  condition  broken,  215  b. 

lord  by  escheat  cannot  enter  for  breach  of  condition,  215  b. 

executor  or  under-lessee  may  enter  for  a  condition  broken,  214  b. 

Slace  appointed  for  performance  of  must  be  attended  to,  202  a. 
emana  must  be  made  on  the  land  at  the  house,  if  any,  or  at  the  fore  door  or 

gate  of  a  field  or  wood,  201  b. 
tender  to  person  off  the  land  good,  206  b. 
demand  of  condition  and  rent  distinguished,  153  b. 
void  demand  what,  202  a. 
demand  of  sum  in  gross  not  necessary,  213  b. 
demand  at  any  time  sustains  distress,  202  a. 
demand  and  tender  must  be  made  before  sun- set  on  last  day,  202  a. 
what,  if  no  time  limited  for  performance  of  condition,  218  b. 
if  time  of  payment  uncertain,  notice  of  payment  must  be  given,  211a. 
entry  into  part,  when  good,  202  b. 
tender,  what  sufficient  in  performance  of,  202  a. 
tender  of  part  of  rent  good,  202  b. 
if  a  week  allowed  for  payment,  demand  or  tender  may  be  made  at  any  time 

before  last  day,  202  a. 
refusal  of  tender  amounts  to  a  release,  except  in  ease  of  a  mortgage,  where  thy 

debt  remains  though  land  discharged,  2o9  a. 
feoffee's  conveyance  before  condition  broken  good,   and  second  feoffee  mav 

tender,  207  b. 
tender  of  money  in  bags  good,  207  b. 
heir  cannot  perform  unless  he  is  mentioned  or  a  day  be  appointed,  then  he  or 

the  executors  may  tender,  208  a. 
heirs  or  executors  may  perform,  when,  210  a. 
privies  in  estate  may  perform,  207  b. 
receipt  of  less  sum  no  performance  of  condition,  except  as  to  rent,  but  release 

under  seal  cures  it,  212  b. 
for  money,  acceptance  of  other  things  good ;  secus  if  €  converso,  212  b. 
feoffee  is  disabled  from  performing  condition  by  altering  the  plight  of  the  tene- 
ments, 221  a. 
feoffee's  alienation  disables  him  from  performing  condition,  which  is  a  forfeiture, 

220  b. 
lease  for  years  bv  feoffee  disables  him  from  performing  condition,  221  a. 
statute  confessed  after  disseisin  no  disability,  222  a. 
feoffee's  rent-charge,  or  sutute,  a  disability,  222  a. 
judgment  is  a  disability,  222  a. 
if  feoffor's  disability  cease   within  time  no   impediment;   contra   if  feofllee, 

222  a. 
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dower  by  feoffee's  marriage,  his  wife  becomes  dowable,  which  alters  the  plight 

of  the  tenements,  and  disables  him  from  performing  condition,  221  a. 
release  equivalent  to  feoffment  in  performance  of,  207  a. 
no  time   mentioned  for  doing  a  thing,  it  may  be  done  during  life,  unless 

hastened  by  request,  220  a. 
freehold  reverts  only  on  entry,  218  b. 
voidable  estates  not  avoided  without  entry  or  claim,  but  avoidance  may  be 

waived,  217  b. 
though  estate  is  void  it  does  not  revest  till  entry  or  claim,  except  when,  217  b. 
entry  for  condition  broken  is  not  taken  away  by  tenant's  death  in  possession, 

240  a. 
party  having  right  of  entry  may  either  enter  or  bring  action,  211  b. 
no  action  of  debt  lies  after  entry,  203  a. 
separate  conditions  require  separate  entries  for  breach,  252  b. 
if  land  be  released  to  feoffor,  he  being  in  possession  cannot  enter,  218  a. 
to  go  to  Rome,  and  no  time  named,  operates  how,  208  b. 
as  to  conditions  precedent.  216  b. 

tenant  for  years  to  have  fee  on  payment  of  a  sum  good  if  with  livery,  216  a. 
condition    and  conditional  limitation  distinguished  as  to  grantee's   right  of 

entry,  214  a. 
merger  of  one  term  in  another,  if  the  term  in  reversion  be  afterwards  defeated 

by  condition,  both  terms  are  lost,  218  b. 
as  to  ^nt  of  advowson  on,  222  a. 
what  if  condition  omitted  in  liveiy,  222  a. 
effect  of  feoffment  in  fee  and  livery  for  life,  222  a. 
livery  with  condition  supersedes  feoffment  without,  222  a. 
'  laches  no  prejudice  to  feme  covert  or  infant,  except  as  to  conditions,  246  b. 
discontinuance  how  saved  by  condition,  224  b. 
pleadable  without  profert  of  deed,  when,  225  b. 
may  be  found  by  a  jury,  though  not  in  deed,  226  b. 
entry  for  condition  defeats  feoffee's  incumbrances,  222  a. 
dispensation  on  condition  bad,  274  b. 

release  of  condition  on  a  condition  bad  as  to  the  condition,  good  as  to  the  re- 
lease, 274  b. 
CONDITIONAL  FEE 

.    of  the  donee's  power  of  alienation  before  and  after  issue  had,  19  a. 
annuity  limited  to  heirs  gives  conditional  fee  now,  20  a. 
CONFIRMATION, 
form  of,  295  b. 

same  word  may  operate  both  as  a  grant  and  confirmation,  302  a. 
gives  the  fee,  10  a. 

of  estates  cannot  be  for  less  than  the  whole,  296  b. 
if  for  a  day  good  for  all  time,  21)7  a. 
freehold  cannot  be  confirmed  for  part  of  estate,  297  a. 
part  of  land  may  be  confirmed  for  whole  term,  297.  a. 
void  estate  not  confirmable,  295  b. 
void  lease  not  confirmable  by  acceptance  of  rent,  contra  of  lease  voidable  by 

entry,  215  a. 
of  tenant  for  hfe's  lease  good  in  his  lifetime,  296  a. 
tenant  for  life's  rent  charge  confirmed  by  reversioner  good,  when,  301  a. 
no  confirmation  of  interesse  termini,  296  a. 
lease  for  years  may  be  confirmed  for  part  of  term,  297  a« 
confirmation  of  life  estate  carries  not  the  fee  though  with  word  **  heirs,"  298  b. 
confirmation  to  tenant  for  life  and  stranger,  299  b. 
to  one  joint  tenant  for  life  confirms  fee  in  his  companions,  297  a. 
by  one  joint  tenant  to  his  companion  nugatory  witnout  word  heirs,  298  b. 
words  of  inheritance  necessary  to  confirmation  by  enlargement,  302  a. 
confirmation  to  tenant  for  life,  and  remainder  man,  299  b. 
confirmation  to  tenant  for  life  no  effect  on  remainder,  otherwise  6  converso, 

297  a. 
non-cl^m  by  remainder  man  confirms  estate  for  life,  297  b. 
confirmation  to  termor  carries  freehold,  when,  307  b. 
to  under-tenant  good,  308  a. 

release  to  one  disseisor  enures  not  to  other,  contra  of  confirmation,  298  a. 
husband  seised  jure  uxoris  capable  of  release  or  confirmation  of  fee,  299  a. 
husband  and  wife  seized  in  moieties,  how  confirmation  to  them  enures,  299  b. 
confirmation  to  two  who  are  seised  in  tail  makes  tenancy  in  common  of  rever- 
sion, 299  b. 
parson's  charge  confirmed  by  patron,  &c.  good,  if  latter  has  the  fee,  300  a. 
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CONFIRMATION— cmitintiwi. 

patron  to  confirm  must  have  indefeasible  fee,  or  acquire  such  during  his  life, 
300  b.        . 

confirmation  of  conditional  fsofiee's  rent  charge  not  avoided  by  feofloe't  entry 
for  condition  broken,  300  a. 

feoffment  not  confirmable  before  livery,  contra  of  grant  before  attornment  of  the 
restraining  statutes,  301  a. 

confirmation  of  rent  newly  created  should  be  by  fresh  deed  or  by  a  clause  of  dis- 
tress in  fee,  308  b. 

of  rent  carries  fee,  when,  308  a. 

rent  charge  remains  to  confirmor,  so  does  common,  305  a. 

by  tenant  in  tail,  no  discontinuance,  329  b. 
CONSANGUINITY, 

mode  of  reckoning  d^^rees  in  descent  and  consanguinity,  12  b.  23  b. 
CONTINUAL  CLAIM, 

effect  of,  250  a. 

right  of  entry,  how  preserved  to  beir  by,  250  b< 

must  be  made  every  year,  250  a. 

continual  claim  preserves  right  of  entry,  and  defeats  effect  of  descent  cast,  250  a. 

effect  of  claim  on  estate  tail,  256  b. 

claim  turns  estate  tail  into  fee  simple,  256  b. 

continual  claim  to  be  made  if  reversioner  cannot  enter  by  reason  of  term  for 
years,  250  b. 

continual  claim  descends  from  one  remainder-man  to  another,  251  a. 

separate  conditions  require  separate  entries  for  breach,  252  b. 

if  lands  be  in  several  counties,  there  must  be  several  entries,  251  b. 

remainder-man  for  life  may  enter  for  a  forfeiture,  and  his  claim  preterres  his 
right,  252  a. 

claim  by  servant,  agent,  or  attorney,  good,  257  b. 

claim  within  view  not  enough  to  divest  an  estate,  but  it  seems  sufficient  to  vest 
the  possession,  254  b. 

entry  prevented  for  fear  of  injury,  claim  as  near  as  may  be  equal  thereto,  253  b. 

fear  of  corporal  hurt  or  imprisonment  sufficient,  but  cause  must  be  sbewn ;  fear 
of  arson  not  enough,  253  b. 

day  of  claim  counted  as  one,  255  a. 

claim  within  view  must  be  renewed  every  year  and  day,  255  a. 

descent  cast  affects  not  the  claim,  255  b. 

disseisee  now  allowed  five  years  to  claim  in,  256  a. 

claim  at  any  time  dunng  disseisor's  life  good,  256  a. 

occupation  after  claim,  a  disseisin  for  which  trespass  lies,  256  b. 

entry  not  tolled  by  descent  during  time  disseisee  is  under  duress,  259  a. 

if  d'lsseissin  be  during  imprisonment,  how  entry  is  effected,  259  a. 

ambassadors  not  hurt  by  a  descent  cast,  259  b. 

persons  out  of  the  realm  not  prejudiced  by  descent  cast,  260  b. 

chapter  without  dean,  commonalty  without  mayor,  can  make  no  claim,    263  b. 
CONTINGENT  REMAINDER 

on  term  bad,  217  a. 

not  alienable  during  contingency,  343  a. 

of  a  possibility  or  contingency,  265  b. 
CONTROVERSIES, 

includes  what,  in  a  release,  292  a. 
CONVEYANCES. 

different  kinds  of,  10  a. 

conveyance  by  indenture  in  first  person  as  good  as  in  third,  230  a. 

who  may  convey,  and  who  not,  42  b. 

reservation  can  only  be  to  grantor  and  his  heirs,  213  b. 

reservation  of  rent  charge  to  lessor  and  his  assigns  is  only  for  life,  215  b. 

fraudulent,  as  against  purchasers  for  valuable  consideration  void,  3  b. 

condition  cannot  create  an  estate,  but  only  determine  one,  379  b. 

concise  form  of,  229  b. 
CONVICTION, 

and  attainder  distinguished,  390  b. 
COPYHOLD, 

what  it  is,  57  b. 

origin  of,  57  b. 

why  called  copyholders,  60  a. 

nature  of  the  tenancy,  58  b. 

copyholding  a  base  tenure,  62  b. 

copyholder  has  now  a  fixed  estate,  and  cannot  be  ejected  at  lord's  plea* 
sure,  60  b. 
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COPYHOLD— ca/Uinued. 

are  conveyed  by  sunvnder  only,  68  b. 

surrender  not  presented  at  next  court  void,  62  a. 

a  right  to  copyholds  may  be  released,  58  b. 

of  surrenders  in  and  out  of  court,  59  a. 

lord  in  remainder  bound  to  admit  on  surrender  to  particular  tenant,  59  b. 

surrenderee  is  in  by  surrenderor,  but  general  surrender  gives  life  estate  only,  69  b. 

what  may  be  granted  as  such,  58  b. 

what  lords  may  admit  to  and  grant,  58  a. 

lord  may  admit  out  of  manor,  61b. 

executors  may  admit  to  c<^pyholds,  58  b. 

of  the  demisable  quality  of  copyholds,  58  b. 

form  of  surrender,  58  b. 

what  may  be  granted  by  copy,  58  b. 

not  within  stat.  de  Donis,  60  a. 

special  custom  requisite  to  support  entails,  but  such  entails  and  remainders 

may  be  barred  by  surrender,  60  a. 
entails  and  remainders  of,  may  be  banisd  by  surrender,  60  b. 
what  alienation  a  forfeiture,  59  a. 
waste  a  forfeiture  of  copyhold,  63  a. 
surrender  to  will  severs  joint  tenancy  in,  59  b. 
fines,  to  what  subject,  59  b. 
fines  must  be  reasonable,  59  b. 

fine  may  become  due  on  lord's  death,  and  on  tenant's  death  or  alienation,  59  b. 
leasehold  and  copyhold  rights  within  the  statute  of  pretended  titles,  369  a. 
copyholds  are  within  enabling  statutes,  44  b. 
of  the  court  baron,  which  cannot  be  held  out  of  manor,  68  a. 
of  the  customary  or  copyhold  court,  58  a. 
heriot  service  indivisible  and  extinct  by  lord's  purchase  of  part  of  land ;  contra 

of  heriot  custom,  149b. 
entire  services  multiplied  by  tenant's  alienation  in  parcels,  149  b. 
copyholder's  remedy  is  in  customary  court,  60  a. 
petition  of  error  lies  to  the  lord,  60  a. 
tenants  by  verge  are  copyholders,  61  a. 

steward  may  be  retained  witliout  deed,  and  discharged  at  pleasure,  61  b. 
surrender  of,  to  bailiff,  reeve  and  tenants,  good  by  custom,  61  b. 
special  customs  must  be  reasonable,  62  a. 
copyholders  and  tenants  at  will  distinguished,  62  b. 
copyholder  must  repair,  €3  a. 
fealty  due  from  copyholder,  63  a. 
customary  freeholu  may  pass  by  surrender,  59  a. 
CORPORATION, 

different  kinds  of,  250  a. 

may  purchase,  but  cannot  hold  lands  or  tenements  in  fee  without  licence,  2  b. 

of  the  prOf-^er  name  of  a  corporation  in  a  purchase,  3  a. 

sole  corporation  takes  the  fee  by  the  word  "  successors"  only,  8  b.  9  b. 

limitation  to  sole  corporation  and  his  heirs  give  only  a  life  estate,  9  a. 

corporation  aggregate  —  fee  passes  by  limitation  to  corporation  aggregate  without 

heirs  or  successors,  9  b. 
corporation  sole  —  fee  will  pass  to,  without  word  "  successors,"  when,  9  b. 
sole  and  aggregate  corporations  distinguished  as  to  the  word  *'  sucoeisors,"  and 

capacity  of  taking  by  deed  or  without  deed,  94b. 
successors  are  in  post,  heirs  in  the  per,  250  a. 
what  ecclesiastical  bodies  have  capacity  to  take,  95  a. 
powers  of  ecclesiastical  corporations  at  common  law,  300  b. 
sole  ecclesiastical,  now  disabled,  325  b. 
cannot  hold  a  term  for  years  since  it  has  no  executors,  46  b. 
death  of  aggregate  corporation's  head  vacates  not  power,  62  b. 
no  lease  by  corporation  without  deed,  85  a. 
on  a  lease  by,  successors  may  en<er  for  conditioa  broken,  214  b. 
no  escheat  on  dissolutiou  of  body  corporate,  land  reverts  to  donor,  13  b. 
d^cents  cast,  apply  not  to  corporations,  250  a. 
entry  on,  during  vacancy  of  its  head,  its  effect,  263  b. 

freehold  in  abeyance  during  that  time,  263  b. 
chapter  without  dean,  commonalty  without  mayor,  can  make  no  claim,  or  take 

by  grant,  except  in  reversion,  263  b. 
without  a  head  cannot  take  by  grant,  except  in  reversion,  263  b. 
corporation  aggregate  cannot  do  homage,  66  b. 
no  joint-tenancy  of  politic  with  natural  body,  188  a.  190  a. 
as  to  joint.tenancy  Det\^een  bishop  in  natural  and  corporate  capacity,  190  a. 
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CORPORATION— continti^. 

sole  corporation!  may  discontinue  at  common  law,  341  b. 

remitter  applies  to  ecclesiastical  corporations,  360  a. 

warranty  bmds  not  a  corporation,  but  only  the  natural  beir,  370  a. 
CORPOREAL 

cannot  be  appurtenant  to  corporeal  or  incorporeal  bcfedi laments,  12 1  b. 
COTTAGE. 

what,  66  b. 
COUNSEL, 

advice  of,  its  value,  '212  a. 
COUNTERPART 

not  sealed,  immaterial,  229  a. 

as  to  property  in,  229  a. 
COUNTY. 

if  lands  in  different  counties  there  must  be  separate  entries,  262  b. 

of  the  remedy  for  rent^  common,  6cc.  issuing  out  of  land  in  two  counties,  164  a. 
COURT  BARON, 

of  the  court  baron,  68  a. 

cannot  be  held  out  of  manor,  68  a. 
COVENANT, 

to  stand  seised,  may  arise  indirectly,  23  b. 

release  of  covenant,  before  broken,  a  discharge,  292  b. — See  eondition. 
CROWN, 

as  to  descent  of  lands  belonging  to  or  purchased  by  the  crown,  16  b. 

neither  possessio  fratris  nor  naif  blood  hold  as  to  the  croMrn,  16  b. 

exposition  of  statute  34  H.  8.  c.  20.,  as  to  creation  of  estate  tail  with  remainder 
or  reversion  in  crown,  372  b. 
CURTESY, 

what  it  is,  29  a. 

four  requisites  to  curtesy,  30  a. 

what  signs  of  life  necessary  in  issue,  29  b. 

what  kind  of  issue  necessary,  29  b. 

the  issue  must  be  such  as  can  inherit  the  estate,  29  b. 

issue  bom  after  wife's  death  bot  sufficient,  29  b. 

issue,  deaf,  dumb,  or  ideot,  gives  curtesy,  contra  if  a  monster,  29  b. 

the  possibility  of  issue  enough,  though  the  wife  be  a  hundred  yean  old,  or  the 
husband  only  four,  40  a. 

issue  before  wife's  attainder  nves  curtesy,  contra  if  after,  40  a. 

death  of  issue  before  wife*s  death  immaterial,  29  b. 

what  seisin  of  wife  necessary  to,  29  a. 

begins  in  wife's  life  after  issue  had,  30  a. 

cannot  be  of  reversion  or  a  bare  right,  29  b. 

may  be  of  an  advowson  or  rent  to  which  seisin  in  law  is  sufficient,  29  a. 

as  to,  of  advowson  held  in  coparcenary,  186  b. 

curtesy  allowed  of  joint-tenancy  with  several  inheritances,  but  not  dower,  30  a. 

of  a  castle  or  common,  30  b. 

curtesy  of  rent,  30  a. 

when  lost,  30  b. 

if  wife  dies  an  ideot  curtesy  lost,  30  b. 

effect  of  husband's  alienation,  30  a. 

husband's  feoffment  on  condition  destroys,  30  b. 

of  gavelkind  lands,  29  b. 

tenants  by  escheat,  curtesy,  or  dower,  are  in  by  purchase  ;  contra  of  disseisor, 
18  b. 

husband  cannot  waive  curtesy  and  take  a  life  estate  by  devise,  30  a. 

no  bar  to  entry  though  given  up  to  issue,  241  b. 

tenant  by  curtesy's  alienation  with  warranty  binds  not  the  wife's  heir  without 
assets  in  fee-simple  from  the  alienor ;  so  of  like  alienation  by  dow- 
ress  now,  366  a. 

writ  of  partition  lies  against  tenant  by  curtesy  or  alienee  of  one  coparcener, 
I74b. 

and  now  by  statute,  tenant  by  curtesy  and  alienee  of  coparcener  entitled  to  such 
writ  of  partition,  176  a. 

is  used  in  Scotland  and  Ireland,  80  a. 
CURTILAGE, 

includes  what,  6  b. 

house  includes  curtilage,  orchard,  and  garden,  66  a. 
CUSTOM, 

what  essential  to,  113  b. 

must  have  been  used  time  out  of  mind,  1 13  a. 

special  customs  must  be  reasonable,  62  a. 
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of  prescription  not  lost  by  twenty  years  disuse,  except  by  merger  of  rights, 
114  b. 

what  may  be  claimed  by  prescription,  114  b. 

memoiy  of  man  includes  written  documents,  115  a. 

municipal  law  consists  of  common  law  ;  statute  law  and  customs,  115  b. 

prescription  in  a  que  estate  applies  to  those  things  only  which  will  not  pass  at 
common  law  without  deed,  121  a. 
CUSTOMARY  FREEHOLD, 

may  pass  by  surrender,  59  a. 


D. 

DAMAGE  FEASANT, 

distress  for,  how  avoidable,  161  a. 

in  night  allowed,  contra  for  rent,  142  a. 
DATE, 

of  impossible  or  mis-recited  dates,  46  b«    See  Dted. 
DEAN  AND  CHAFFER, 

what  and  who,  95  a.  300  b.  346  a. 

fee  is  vested  in,  semb.  340  b.  342  a* 
DEATH, 

natural  and  civil  distinguished,  132  b. 
DEBATES, 

includes  what  in  a  release,  292  a. 
DEBT, 

includes  actions  and  executions  in  a  release,  291  a. 

no  action  of,  after  entiy,  203  a. 

for  rent  not  several,  though  the  estates  are,  198  b. 

on  bond  lies  against  special  or  customary  heir,  376  a. 
DEED, 

requisites  to,  35  b.  225  a. 

several  parts  of,  6  a. 

formal  parts  not  essential,  7  a. 

delivery  of,  what  sufficient,  36  a. 

and  livery  of  seisin,  distinguished,  49  b. 
on  land,  not  in  itself  a  livery  of  seisin,  56  b. 

conveyance  by  indenture  in  first  person  as  good  as  in  third,  230  a. 

executed  abroad  good,  227  a. 

bad  grammar  vitiates  not  the,  146  b. 

as  to  the  enrolment  of,  35  b.  225  b; 

on  what  it  must  be  written,  35  b. 

should  be  on  parchment  or  paper,  229  a. 

as  to  erasure  and  interlineation  of,  225  a. 

who  may  grant  and  who  not,  42  b. 

how  purchaser  should  be  named,  3  a. 

of  the  proper  name  of  a  corporation  in  a  purchase,  3  a. 

what  tnings  pass  at  common  law  without,  121  b. 

if  counterpart  not  sealed  immaterial,  229  a. 

things  lying  in  grant  cannot  be  sunendered  without,  338  a. 

person  taking  in  possession  must  be  party  to,  230  b. 

remainder- man  need  not  be  party  to  or  seal  it,  143  a.  230  b. 

grantee  by  sealing,  makes  it  nis,  though  no  party,  230  b. 

party  not  signing,  bound  as  to  rent  but  not  as  to  sum  in  gross,  231  a. 

to  be  construed  valid,  if  possible,  183  b. 

the  rule  is,  first  grant ;  last  will,  112  b. 

habendum  overrules  the  operative  P^t*  183  a. 
explains  the  premises,  lo3  b. 
may  enlarge  but  cannot  abridge  premises,  298  b. 

give  and  grant  include  all  other  words,  but  other  words  operate  only  as  they 
import,  301  b. 

words  of  limitation,  what  are,  235  a. 

informal  in  one  way  may  operate  in  another,  49  a. 

same  word  may  operate  botii  as  a  grant  and  confirmation,  302  a. 

reservation  can  only  be  to  grantor  and  his  heir,  213  b. 

all  deeds  must  take  efifect  in  lifetime  of  parties,  309  a. 

witnesses,  who  may  be,  6  a. 

concise  form  of,  229  b. 

belongs  to  whom,  6  a.  225  b. 
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in  what  cases  the  puchaier  ahaU  have  deeds,  6  a. 

of  properW  in  counterparts,  229  a. 

common  law  applicable  to  custody  of  deeds  or  other  chattels,  89  a. 

of  stolen,  226  b. 

piofert  required  of  all  deeds  pleaded,  35  b.  121  a.^ 

pleaded  must  remain  in  court.  231  b. 

Itself  must  be  produced,  no  comr  admissible,  225  b. 

deeds  are  the  sinews  of  the  land,  231  b. 

deeds  erantable  per  se,  232  a. 

what  things  pass  at  common  law  without,  121  b. 

rent  reservable  without,  contra  of  re-entry,  225  b. 

estate  for  life  may  be  surrendered  without,  338  a. 

DEED  POLL, 
is  what,  229  a. 

deed  poll  and  indenture  distinguished,  229  a. 
feof&nent  by,  good,  and  attorney  may  be  made  by  it ;  contra  if  by  indenlare 

unlesss  he  be  a  par^,  52  b. 
no  estoppel  to  taker,  363  b. 
reservation  by,  good,  143  b. 
belongs  to  feofii^,  and  qusre  if  feoffor  though  he  has  it  can  plead  it,  231  a. 

DEER, 

may  be  held  in  common,  200  b.    See  Waste,  Park,  Chace,  &c. 

DEFEAZANCE, 

subsequent,  may  be  annexed  to  rents,  annuities,  &c.  but  not  to  estates  eie- 

cuted,  236  b. 
may  be  found  by  a  juiy,  though  not  in  deed,  226  b. 
how  it  operates  to  counteract  implication  of  law,  146  b. 

DEFORCEMENT, 

disseisin,  abatement,  intrusion,  and  usurpation  distinguished,  276  a. 
DELIVERY 

of  deed  and  livery  of  seisin  distinguished,  49  b. 
DEMAND, 

and  non-pajnnent  is  a  denial,  153  b. 

of  condition  and  rent  distinguished,  153  b. 

on  land,  when  sufficient,  153  a. 

should  be  made  at  the  house,  if  any,  or  at  th$  gate  of  a  field  or  wood,  201  b. 

of  sum  in  gross  not  necessary,  213  b. 

at  any  time  sustains  distress,  202  a. 

and  tender  must  be  made  before  sunset  on  last  day,  202  a. 

if  a  week  allowed  for  payment,  demand  or  tender  may  be  made  at  any  time 
before  last  day,  202  a. 
DEMANDS, 

release  of  all,  includes  rights,  titles,  and  every  claim  or  duty,  291  b. 
DEMESNE, 

*'  as  of  fee,''  meaning  of,  17  a. 

lands  in,  and  service  distinguished,  17  a. 
DENIZEN, 

who  is,  129  a. 
DENIZATION, 

efiect  of,  128  b. 
DEPUTIES, 

of,  and  their  power  and  duties,  234  a. 

DERIVATIVE  ESTATES, 

entry  for  forfeiture,  its  effect  on,  233  b. 

DERIVATIVE  CHARGES, 

surrender  of  life  estate  no  effect  on,  338  a, 
DESCENT, 

where  it  occurs,  238  b. 

collateral,  defined,  10  a. 

mode  of  reckoning  degrees  in,  and  consanguinity,  23  b. 

heir  on  father's  side  preferred,  12  a. 

paternal  line  nreferred,  except  it  be  a  material  estate,  12  a. 

male  preferred  to  female>  and  paternal  female  to  maternal  female,  13  b. 

uncle  s  title  defeated  by  posthumous  heir,  lib. 

father  not  heir  to  son,  except  through  an  uncle,  10  b. 

the  uncle  must  be  actually  seised  to  make  father  heir,  11a. 

of  estates  tail  male,  25  a. 
female,  25  a. 
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possessio  fratris,  doctrine  of,  exemplified,  14  a. 

what  seisin  of  incorporeal  hereditaments  sufficient  for,  lib. 

how  affected  by  dower,  15  a. 

not  applicable  to  estates  tail  and  reversions,  14  b. 

lease  for  life  or  in  tail  prevents,  unless  eldest  son  receive  rent,  15  a. 

of  maternal  estate,  12  h. 

maternal  and  paternal  kept  distinct,  13  a. 

maternal,  when  broken,  13  a. 

in  coparcenaiy,  164  a. 

partition  makes  no  degree,  173  a« 

as  to  husband's  attainder  seised  jure  uxoris,  12  a. 

of  lands  belonging  to,  or  purchased  by  the  crown,  15  b. 

neither  possessio  fratris,  nor  half  blood,  hold  as  to  the  crown,  15  b. 
DESCENTS  WHICH  TOLL  ENTRIES, 
'  where  they  occur,  238  b. 

dying  seised  of  inheritance  necessary  to,  238  b. 
of  freehold,  not  enough,  239  a. 
of  reversion  not  enough,  239  a* 

thilB  doctrine  extends  not  to  incorporeal  hereditaments,  238  b. 

if  disseisor  dies  within  five  years  after  the  disseisin,  no  descent  cast  by  statute 
which  extends  to  whom,  238  b. 

no  tolling  of  entry  as  to  wife  and  her  heirs  by  desceut  during  coverture,  246  a. 

descent  during  in^cy  no  avail,  except  as  to  infants  in  ventre  sa  mere,  245  a. 

descent  cast  during  idiotcy  or  lunacy,  no  efiect  against  heir  ^f  non  compos, 
246  b. 

death  in  time  of  civil  war  casts  no  descent,  249  a. 

descent  not  cast  by  entry  into  religion,  248  a. 

entry  not  tolled  by  descent  during  time  disseisee  is  under  duress,  259  a. 

what  descent  cast  by  death  of  disseisor's  feoffee  on  condition,  248  a. 

entry  for  condition  broken  is  not  taken  away  by  tenant's  death  in  possession, 
240  a.  ^ 

though  a  descent  cast,  lessee  for  years  may  enter,  contra  of  lessee  for  life,  249  a. 

descent  cast  applies  not  to  corporations,  250  a. 

descent  cast  no  effect  on  chattels,  249  a. 

continual  claim  preserves  right  of  rent,  and  defeats  effect  of  descent  cast,  250  a. 

of  descents  in  tail  which  toll  entries,  238  b, 

among  coparceners,  how  affected  by  one  dying  seised  of  the  whole,  243  a. 

effect  of  heir's  entiy  on  devisee,  240  b. 

of  bastard  eigne's  issue  good,  244  b. 

what  an  entry  interruption  or  claim,  245  a. 

one  coparcener  dying  seised  of  whole,  no  descent  tolling  entry  of  other,  243  a. 

jTounger  son's  abatement  on  eldest,  and  death,  not  a  descent  tolling  entry  of 
eldest  son,  242  a. 
DETAINER, 

when  a  disseisin,  161  b. 
DEVISE, 

lands  not  devisable  at  common  law,  secus  now  by  statute  of  wills,  111b. 

to  executors  till  debts  paid,  gives  them  but  a  chattel,  42  a. 

to  executor  to  sell,  and  devise  that  executor  shall  sell,  distinguished,  236  a. 

that  his  executors  sell,  they  may  make  a  feofinient,  but  heir  takes  till  sale, 
112  b. 

as  to  reversion  devised  to  be  sold,  113  a. 

of  land  to  be  sold  hj  executor,  if  he  does  not  sell  within  reasonable  time  [two 
years]  heir  may  recover,  235  b. 

no  discontinuance,  334  b. 

wife  cannot  devise  to  husband,  112  b. 
DEVISEE, 

as  to  heir's  entry  upon,  240  b. 

attornment  to,  not  essential,  322  a. 

of  his  seisin  before  entry.  111  a« 
DIGNITIES, 

titles  of  nobility,  when  introduced,  69  b. 

creation  by  wnt  and  letters  patent  distinguished,  9  b.  16  a. 

creation  gives  a  fee  unless  restrained,  9  b. 

of  dignities  for  life,  16  b. 

of  dignities  in  coparcenary,  165  a. 

of  nobility  by  marriage,  16  b. 

no  possessio  fratris  of,  15  b. 
DISABILITIES, 

no  hindrance  to  a  purchase,  3  b. 
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DISABLING, 

and  enabling  statutes  commented  on,  44  a. 
DISCLAIMER, 

tenant  for  life  disclaiming  reversion,  its  effect,  252  a. 
DISCONTINUANCE. 

means  what,  325  a. 

is  where  right  of  entry  is  defeated  by  alienation,  325  a. 

new  fee  is  created  by,  297  b. 

what  conveyances  (Create,  325  a. 

feofiment  by  tenant  in  tail  is  a  discontinuance,  327  b. 

effect  of  statute  de  Donis  on  discontinuance,  327  a. 

tenant  in  tail's  lease  for  life  and  grant  of  reversion,  a  discontinuance  if  rever- 
sion falls  in  his  lifetime,  333  a.  336  a* 

tenant  in  tail's  feoffment  divests  estate  tail,  now  otherwise  as  to  jointores,  326  b. 

tenant  in  tail's  release,  no  discontinuance,  neither  is  his  confirmation,  329  b. 

tenant  in  tail  in  remainder,  disseises  tenant  for  life,  and  enfeoffs  strangers ;  this 
no  discontinuance,  for  he  was  never  seised  of  the  freehold  of  the 
estate  tail,  347  a. 

no  discontinuance  of  estate  tail  whereof  the  party  was  never  seised,  except  by 
means  of  warranty,  339  a. 

tenant  in  tail's  lease  with  livery,  always  a  discontinuance,  333  a.  336  a. 

tenant  in  tail's  lease  for  years  and  life  distinguished  as  to  discontinuance,  334  4. 

tenant  in  tail  makes  a  lease  for  life,  then  grants  away  reversion,  this  a  discon- 
tinuance if  lessee  dies  in  tenant  in  tail's  lifetime,  333  b. 

tenant  in  tail's  feofiinent  to  reversioner,  no  discontinuance,  contra  if  there  be 
an  intermediate  remainder,  334  b. 

alienation  beyond  tenant's  life,  a  discontinuance  of  remainder  and  bad ;  its, 
restrainable  b^  condition,  224  a. 

of  particular  tenant  a  discontinuance  of  all  remainders,  but  a  remitter  of  the  par- 
ticular tenant  is  a  remitter  of  the  remainders,  354  b. 

tenant  for  life's  recovm,  a  forfeiture,  and  discontinuance  when,  362  a. 

for  life  if  it  determiner  on  surrender  of  estate,  337  b. 

grant  of  reversion  no  discontinuance,  but  limitation  of  remainder  may  be,  333  b. 

grant  of  reversion  with  warranty  no  discontinuance,  333  b. 

reversion  must  fall  in  in  grantor's  lifetime  to  make  grant  of  reversion  a  diKon* 
tinuance,  333  b. 

reversion  may  be  revested,  and  discontinuance  remain,  335  a. 

feoffment  to  remainder-man,  no  discontinuance,  335  a. 

no  discontinuance  of  remainder  in  king,  335  a. 

husband's  feoffment  a  discontinuance,  contra  by  statute  32  H.  8.  325  b. 

husband's  feoffment  on  condition  of  a  discontinuance,  336  a. 

lease  by  husband  and  wife  a  discontinuance  for  life,  333  a. 

remainder-man  and  reversioner  protected  by  the  statute  32  II.  8.  against  hus- 
band's discontinuance,  326  a. 

lease  according  to  statute,  no  discontinuance,  333  a. 

husband's  release  with  warranty,  no  discontinuance  unless  wife  his  heir,  329  a. 

feoffment  by  one  joint-tenant  to  companion  and  stranger  if  a  discontinnancc, 
335  a. 

exchange  no  discontinuance,  332  b. 

re-entry  for  condition  broken  avoids  feoffment,  and  by  consequence*  the  dtscoo- 
tinuance,  336  b. 

how  saved  by  condition,  224  b. 

executor's  fine  no  discontinuance,  333  b. 

fine  of  reversion  no  discontinuance,  when,  332  b. 

grant  with  warranty  a  discontinuance,  if  issue  bring  formedon,  332  b. 

no  discontinuance  of  rents,  327  b. 

release  of  right  not  a  discontinuance,  contra  of  feoffment  which  passcss  fret- 
hold,  or  release  with  warranty,  328  a. 

release  with  warranty,  when  no  discontinuance,  329  a. 

devise  no  discontinuance,  334  b. 

fine  of  things  lying  in  grant  no  discontinuance,  332  a. 

feoffment  by  minor  seised  jure  uxoiis,  no  discontinuance,  336  b. 

bishop's  alienation  a  discontinuance, ,346  a. 

parson's  alienation  no  discontinuance  of  successor,  340  b. 

incumbent  must  die  to  make  discontinuance  of  advowson,  333  b. 

estates  in  borough  English,  of  discontinuance  as  to,  329  a. 
DISPENSATION 

on  condition  bad,  274  b.    See  Licence, 
DISSEISEE, 

taking  any  estate  from  disseisor  by  parol  or  deed  poll  nmitted,  363  b. 

his  entry  divests  reversion,  241  a. 
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may  release  to  tenant  for  life,  but  not  to  tenant  for  years,  266.  b. 

now  allowed  five  years  to  claim  in,  256  a. 

in  what  cases  disseisee  may  take  advantage  of  release  to  his  disseisor,  266  a. 

cannot  use  common,  but  he  may  present  to  an  advowson,  122  b. 

may  enter  upon  disseisor's  wife's  dower,  for  the  wife  is  in  by  her  husband,  not 
by  his  heir  or  by  descent,  240b. 
DISSEISIN, 

what  it  is,  281  a. 

by  infant,  its  effect,  248  a. 

of  rent  charge,  what  is,  161  b. 

of  rent  service,  what,  160  b. 

warranty  by,  what,  369  b. 

feoffment  by  tenant  for  life  or  years  is,  330  b. 

by  remainder>man  for  life,  276  a. 

abatement,  intrusion,  deforcement,  and  usurpation  distinguished,  276b. 

if  disseisin  may  be  during  imprisonment,  259  b. 

occupation  after  claim  a  disseisin  for  which  trespass  lies,  257  a. 

of  a  mill,  what  amounts  to,  161  a. 

diverting  stream  a  disseisin  of  the  mill,  161  a. 

detainer  when  a  disseisin,  161  b. 

demand  and  non-payment  is  a  denial,  153  b. 

release  to  one  disseisor  enures  not  to  other;  contra  of  confirmation,  298  a. 

and  usurpation  is  always  in  fee,  10  a. 

effect  of  disseisor's  death  within  year  and  day  after  disseisin,  256  a. 

byjoint  tenants,  180  b. 

of  disseisin  by  agreement,  180  b. 

of  rent  by  forcible  prevention  of  distress,  161  b. 
DISSEISOR, 

operation  of  feoffment  by  disseisor  and  disseisee,  302  b. 

release  to  one  of  two  disseisors  enures  to  disseisee  only,  275  b. 

release  to  one  of  two  carries  the  whole,  194  a. 

not  entitled  to  emblements  though  severed,  55  b. 

if  disseisor  aliens  and  comes  in  again  by  descent  or  purchase,  disseisee  may 
enter,  241  b. 
DISTRESS, 

precludes  entry  for  condition  broken  ;  contra  of  receipt  or  release,  211  b. 

power  of  distress  in  gross  good,  146  b. 

in  gross  is  a  virtual  rent-charge,  146  b. 

for  dama^  feasant,  how  voidable,  161  a. 

if  the  lord  distrain  off  his  own  laiK),  tenant  may  make  rescous,  161  a. 

distress  in  night  allowed  for  damage  feasant,  not  for  rent,  142a. 

for  damage  feasant,  how  voidable,  161  a. 

of  distress  for  rent  service,  142  b. 

clause  of,  amounts  to  new  grant,  308  a. 

rent  due  on  last  day  of  term  cannot  be  distrained  for,  as  term  is  then  ended, 
47  b. 

what  may  be  taken  in,  and  what  not,  47  a. 

of  live  cattle,  and  pounds  overt  and  covert,  47  b 

it  cannot  be  reserved  in  gross,  214  a. 

demand  at  any  time  sustains,  202  a. 

may  be  made  before  the  time  specified,  204  b. 

power  of,  and  entry  operates  how,  202  b. 
DIVORCE, 

different  kinds  of,  235  b. 

effect  of  divorce  on  dower,  32  a.  326  a. 

a  raens^,  what  effect  on  dower,  33  b. 

marriage  with  daughter  of  wife's  sister  good,  235  b. 
DONATIVE, 

origin  of  lay  or  donative  benefices,  344  a. 

entirely  under  patron's  controul  and  visitation,  but  privilege  lost  by  presenta- 
tion, 344  a. 
DONOR  AND  DONEE, 

definition  of  terms,  42  b. 
DOVE-HOUSE,  53  a. 

waste  of,  200  b. 

as  to,  held  in  common,  200  a. 
DOWER, 

is  the  wife's  third  of  her  husband's  lands  for  her  life,  30  b. 


INDKX 

DOWER — continued. 

three  easentiab  to  this  estate,  30  b. 

shall  be  taken  of  the  improved  value  of  the  land,  d2  a. 

of  the  wife's  age»  33  a. 

the  diflferent  sorts  of  dower,  33  b. 

momentary  seisin  not  enongh,  31  b. 

seisin  in  law  sii£Bcient,  31  a. 

what  issue  necessary,  40  a. 

the  possibility  of  issue  enough,  though  the  wife  be  a  bundled  yean  old,  or  the 

husband  only  four,  40  a. 
the  issue,  if  any,  must  be  such  as  could  inherit  the  husband's  estate,  40  a. 
marriage  must  continue,  but  seisin  need  not,  32  a. 
voidable  marriage  cannot  be  annulled  after  the  death  of  one  par^,  d3  a. 
effect  of  divorce  on  dower,  32  a. 
not  lost  by  a  divorce  a  mensA,  33  b. 
lost  by  a  divorce  a  vincnlOf  33  b. 
disseisee  may  enter  upon  disseissor's  wife's  dower,  for  the  wife  is  in  by  her 

husband,  not  by  his  heir  or  by  descent.  240  b. 
lease  for  years  or  rent  in  tail  by  husband  before  marriage  will  not  deprire  wife 

of,  32  a. 
dowress  takes  discharged  of  what  incumbrances,  32  b. 
dowress  must  pay  a  third  part  of  rent,  148  b. 
is  held  free  of  taxes  and  crown  debts,  31  a. 
when  it  may  be  given  by  an  infant,  and  when  not,  38  a. 

cannot  be  had  of  dower  by  descent  j  contra  of  purchase,  31  a. 

no  dower  of  joint  tenancy,  37  b. 

wife  of  tenant  in  common  cannot  have  dower  set  out,  37  b. 

curtesy  allowed  of  joint  tenancy  with  several  inheritances,  bat  not  dower,  30  a. 

what  of  estate  tail  determined,  31  b. 

what  of  base  fee  determined,  31  b. 

as  to  dower  of  estate  on  condition,  221  a. 

the  land  must  be  set  out,  35  b. 

dowress  cannot  enter  till  possession  delivered  by  sheriff,  34  b. 

assignment  of,  when  necessary,  37  a. 

when  husband's  alienees  may  assign,  35  a. 

requisites  to  assignment  of  dower,  34  b. 

assignment  necessary  when  husband's  estate  is  held  in  common,  or  die  lands  in 
dower  are  not  set  out,  37  a. 

when  husband's  alienees  may  assign  dower,  the  one  for  the  other  of  them,  35  a. 

for  what  kinds  the  wife  may  have  a  writ  of,  35  b. 

writ  of,  incidents  to,  32  b. 

of  the  writ  of  dower,  quarantine,  and  damages,  32  b. 

quarantine  lost  by  marriage,  34  b. 

claim  of  election  bars  dower,  144b. 

dowress  accepting  rent-charge  may  still  claim  dower  and  have  an  apportion  • 
ment  of  the  rent,  150  a. 

estoppel  by  acceptance,  either  in  pais  or  on  record,  33  a. 

estoppel  by  acceptance  of  jointure  or  dower,  36  b. 

what  kinds  a  woman  may  reject,  36  a. 

release  of  dower  to  reversioner  good,  265  a. 

lease  by  tenant  in  tail  revives  by  endowment  of  his  widow,  46  a. 

lease  avoided  by  previous  dower  revives  on  its  cessation,  46  a. 

estate  suspended  by  dower  revives  on  dower  ceasing,  42  a. 

no  dower  of  dower  on  descent,  contra  on  purchase,  or  if  the  first  dower  be  not 
assigned,  31a. 

of  an  exchange,  31  b. 

allowed  of  bastard's  estate  escheated,  244  a. 

of  rent,  32  a. 

of  annuity,  32  a. 

of  appropriate  advowson,  46  b. 

of  Uthes,  32  a. 

of  common,  32  a. 

castle,  mansion,  31  b. 

of  mill,  fair,  fishery,  &c.  32  a. 

wife  attaint^  of  felony,  effect  of  pardon,  33  b. 

treason  and  felony,  what  effect  on  jointure  and  dower,  36  b. 

wife  an  alien,  effect  of  denization  and  naturalization  on  dower,  33  b. 

on  husband's  attainder  wife  endowable,  though  issue  cannot  inherit;  e  cen« 
verso  on  wife's  elopement,  40  b. 
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effect  of  husband's  attainder  on  dower,  41  a. 

husband  alien  or  traitor  no  dower,  contra  of  an  ideot,  outlaw  or  a  felon,  31  a. 

not  prevented  by  civil  death  of  husband,  33  b. 

effect  of  elopement  and  adultery  on  dower,  32  a. 

Jewess  entitled  to  dower,  when,  31  b. 

alien  queen,  31  b. 

possessio  fratris,  how  affected  by  dower,  15  a. 

by  custom  may  be  made  of  the  half  or  the  whole,  or  a  fourth  only,  33  b. 

by  the  custom  of  gavelkind  may  be  made  of  a  moiety,  33  b. 

of  gavelkind  and  borough-English  lands,  33  b.  35  b. 

of  borough-English  lands,  1 10  b. 

ex  assensu  patns,  is  what,  35  a. 

the  enaowment  is  by  the  son,  of  his  father's  land,  36  b. 

heir  must  be  heir-apparent,  37  a. 

the  son  need  not  be  of  age,  35  b. 

of  lands  in  borough-English,  35  b. 

the  endowment  is  by  the  son,  of  what,  35  b. 

must  be  of  an  estate  in  possesston  -,  heir  must  be  apparent,  not  presump- 
tive, 35a.  35  b. 

this  dower  may  be  of  more  than  a  third,  36  a. 

wife  may  enter  in  father's  lifettme,  35  b. 

if  fatherafter  assent  be  attainted  of  treason  or  felony  the  wife  loses  it,  35  b. 
at  church  door,  what ;  the  husband  must  be  twenty-one  ;  it  may  be  without 

deed,  34  a. 
widow  may  reject  dower,  ad  ostium  and  ex  assensu,  and  claim  dower  at  com- 
mon law,  36  a. 
infant  cannot  give  dower  ad  ostium,  but  he  may  ex  assensu  patris,  38  a. 
de  la  plus  beale,  what,  38  a. 
DRUNKENNESS, 
what  effect,  247  a. 
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ECCLESIASTICAL. 

division  of  England,  93  b. 

what  ecclesiastical  bodies  have  capacity  to  take,  95  a. 

sole  corporations  now  disabled,  325  b    341  b. 

powers  of  ecclesiastical  corporations  at  common  law,  300  b. 

of  leases  by  ecclesiastical  persons,  44  a.  44  b. 
EJECTMENT, 

for  ouster  by  companion  in  common,  199  b. 
ELECTION, 

claim  of  election  bars  dower,  144  b. 

estoppel  by  acceptance  of  jointure  or  dower,  36  b.  173  a. 
ELEGIT, 

attaches  goods  and  half  lands,  289  a. 

statute  and  elegit  creditors  have  a  chattel  to  hold  as  a  freehold,  43  b.  42  a. 

creditor  same  as  lessee  for  years,  270  b. 

creditor's  remedy,  if  evicted  by  a  prior  title,  289  b. 

survives  to  coparceners,  198  a. 

release  to  elegit  creditors  good,  273  b. 

creditor  must  attoin,  316  b. 

how  affected  by  warranty,  366  b. 
ELOPEMENT. 

effect  of  elopement  and  adultery  on  dower,  32  a. 

on  husband's  attainder  wife  endowable,  though  issue  cannot  inherit ;  e  con- 
verso  on  wife's,  40  b. 
EMBLEMENTS, 

who  entitled  to  emblements ;  tenant  for  life — husband  seised  jure  uxoris ;  joint' 
tenants  ;  tenant  pur  auter  vie — heir  presumptive,  56  b. 

concern  the  annual  profits  only,  55  a. 

who  are  entitled  to,  55  b. 

tenant  at  will  entitled  to  emblements,  but  not  tenant  for  years,  55  a. 

tenant  by  statute  is  entitled  to,  55  b. 

accrue  where  the  corn  is  ripe  but  not  cut,  55  b. 

grass  not  emblements,  56  a. 

derivative  estates  entitled  to  emblements,  when,  55  b. 

no  emblements  if  estate  determined  by  party's  own  act,  56  b. 
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lessees  prevented  from    takiug    emblements ;    his  remedy  :    action    on  the 

case,  56  a. 
disseisor  not  entitled  to  emblements  though  severed,  55  b. 

ENABLING  AND  DISABLING  STATUTES, 
comment  on,  44  a. 
nine  requisites  to,  44  a. 

ENABLING  STATUTES, 

relate  to  corporeal  not  incorporeal  hereditaments,  44  b. 

copyholds  are  within  enabling  statutes,  44  b. 

extend  to  what,  44  b. 

do  not  extend  to  a  parson  or  vicar,  44  b.  , 

lands  must  be  anciently  let,  44  b. 

coparceners  on  petition  may  reserve  half  rent,  44  b. 

lease  must  not  be  sans  waste,  44  b. 

ENGLAND, 

ecclesiastical  division  of,  94  a, 

ENTIREIIES.  (Estate bif) 

this  estate  does  not  arise  except  parties  are  man  and  wife  at  the  time,  187  b. 
limitation  to  man  and  woman  makes  them  joint  tenants,  though  they  aAcr  in- 
termarry, 187  b. 
husband  and  wife  take  but  one  moiety,  and  companion  the  other  moiety,  and  of 

what  they  take  they  are  tenants  by,  187  a. 
conveyance  by  man  and  wife  joint  tenant's  estate  taken  back  is  held  by,   187  b. 
estate  tail  by  entireties,  how  it  arises,  25  b. 
ENTRY, 

necessary  to  exchange  and  partition,  266  b. 

of  one  joint  tenant  or  coparcener  entry  of  both,  364  b. 

husband's  fine  must  be  avoided  by  entry,  326  a. 

to  avoid  a  fine  may  be  made  by  attorney  or  agent  on  an  assent  tubaequent  or 

precedent,  258  a. 
common  law  entry  to  avoid  fine  must  be  within  a  year  and  a   day ;  now  five 

years  allowed,  262  a. 
condition  and  conditional  limitation  distinguished  as  to  grantee's  right  of  entiv, 

214  a. 
separate  conditions  require  separate  entries  for  breach,  262  b. 
entry  into  part  in  name  of  whole  good  for  lands  in  that  county  ;  contra  if  the 

disseisin  or  right  of  entry  be  several,  or  the  lands  be  let  to  several 

tenants  for  years,  252  a. 
right  of  action  or  entry  not  grantable :  champerty,  what  is,  214  a. 
re-entry  reservable  to  grantor  and  his  heirs  only,  214  a. 
right  of  entry  or  action  cannot  be  released  to  a  stranger,  266  b. 
clause  of,  makes  a  condition,  203  b. 
release  of  all  actions  no  release  of  right  of  entry,  286  a. 
what  amounts  to  an  entry,  interruption  or  claim,  245  a. 
freehold  reverts  only  on,  218  b. 
for  forfeitures,  its  eftect  on  derivative  estates,  233  b. 
forcible,  is  what,  257  a. 
power  of,  gives  no  estate  in  land,  203  a. 

right  of  entiy,  how  preserved  to  heir  by  continual  claim,  250  b. 
entry  not  tolled  by  descent  during  time  disseisee  is  under  duress,  259  a. 
entry  prevented  for  fear  of  injury,  claim  as  near  as  may  be  equal  thereto,  253  b. 
fear  ot  corporal  hurt  or  impnsonment  sufficient,  but  cause  must  be  shewn  ;  feat 

of  arson  not  enough,  253  b. 
entry  not  necessary  to  bargain  and  sale,  266  b. 
entry  not  necessary  to  surrender,  266  b. 
difference  of  conditions  annexed  to  freehold  and  terms  for  years,  as  they  aflfect 

grantee's  right  of,  214  b. 
lord  in  by  escheat  does  not  take  away  disseisee's  entry,  240  a. 
entry  for  condition  broken  is  not  taken  away  by  tenant's  death  in  possession, 

240  a. 
younger  son's  entry,  abatement  on  eldest,  and  death,  not  a  descent  tolling 

entr>'  of  eldest  son,  242  a. 
entry  in  law  and  in  deed  same  in  effect,  254  a. 
party  having  right  of,  may  either  enter  or  bring  action,  211b. 
right  of  action  and  entry  may  be  held  in  joint-tenancy,  but  not  a  right  and  an 

estate,  188  a. 
effect  of  general  entry  without  saying  for  what  land,  252  b. 
as  to  survivorship  of  right  of,  as  between  baron  and  feme  and  a  stranger,  188  a. 


INDEX. 

ERASURE. 

its  effect,  225  a. 
ESCHEAT, 

causes  of  escheat  and  other  forfeitures,  92  b. 

happens  for  want  of  heirs,  13  a. 

tenant  by,  is  in  by  purchase,  18  b. 

as  to  escheat  of  bastard's  estate,  244  a. 

dower  allowed  of  bastard's  estate  escheated,  244  a. 

lord's  common  not  improved  by  escheats,  122  a. 

lord  by  escheat  may  distrain  for  rent,  but  cannot  enter  for  breach  of  condition, 
215  b. 

no  eyheat  on  dissolution  of  body  corporate,  land  reverts  to  donor,  13  b. 

of  the  mortgagor's  death  without  heirs,  206  a. 

lord  in  by  escheat  does  not  take  away  disseisee's  entry,  240  a. 

lost  by  the  disuse  of  fealty,  90  b. 
ESCROW, 

what,  36  a. 
ESCUAGE, 

what  it  b,  68  b. 

it  i.«  a  tenure  in  chivalry,  73  a. 

how  assessed,  71b. 

as  to  distress  for,  73  b. 

of  the  term  of  service,  69  b. 

of  substitutes,  70  a. 

sub- lords  when  entitled  to,  73  a. 

socage  and  escuage  distinguished,  87  a. 

ESCUTCHEON, 

belongs  to  heir,  but  executor  has  also  a  right  of  action  for  defacing  it,  18  b. 

ESTATE, 

meaning  of  the  word,  9  a. 

embraces  every  thing  in  possesmon  or  remainder,  345  a. 

ESTATE  TAIL  APRES, 

this  estate  occurs  only  in  special  tail,  27  b. 

privileges  and  disabilities  of  tenant  in  tail  apres,  27  b. 

this  estate  can  arise  only  by  act  of  God  not  by  limitation  or  divorce,  28  a. 

issue  in  special  tail  cannot  become  tenants  in  tail  apiee,  28  b. 
ESTATE  AT  SUFFERANCE, 

description  of,  57  b. 
ESTATE  PUR  AUTER  VIE, 

release  to  tenant  pur  auter  vie  gives  an  estate  for  his  own  life,  273  b. 

warranty  may  be  annexed  to,  387  b.    See  further,  Life  Estate. 

ESTATE  TAIL, 

why  so  called,  22  a. 

origin  of,  18  b. 

what  may  and  what  may  not  be  entitled,  19  b. 

if  both  ancestors  named,  they  both  take  an  estate  tail,  26  a. 

the  ancestor  not  named  takes  nothing,  26  b. 

the  ancestor  from  whose  body  the  issue  are  to  proceed,  takes  the  estate  tail,  26  a. 

as  to  tenure  of  estates  tail,  subinfeudation  what,  23  a. 

tenure  in  tail  is  of  donor,  22  a. 

four  incidents  to,  224  a. 

tail  ^neral,  what,  19  b. 

special  tail,  what,  20  b. 

special  tail  after  general,  bad,  [but  not  ^  contra],  28  b. 

male  or  female,  good,  24  b. 

in  gift  to  A.  and  his  eldest  heirs  female,  female  is  rejected,  27  b. 

what  words  of  procreation  necessary,  20  b. 

half  blood  applies  not  to  estates  tail,  15  b. 

heirs  male  or  female,  gives  tail  general,  25  b. 

what  words  essential  to  create  estate  tail  in  deeds,  20  a. 

seed,  issue,  children,  give  what  estates,  20  b. 

to  A.  and  his  heirs  on  the  part  of  his,  27  a. 

to  wife  and  her  heirs  husband  &&  tliey  take  by  purchase  and  she  only  a  life 

estate,  26  b. 
limitation  to  man  and  woman  unmarried,  gives  what  estate,  20  b. 
by  entireties  how  it  arises,  25  b. 
heirs  female  of  the  body  of  the  father,  a  life  estate,  26  b. 
to  one  heir  and  his  heir  only,  construction  of  gift,  22  a. 
gift  to  A.  and  his  heirs  female  good,  but  gift  to  the  heirs  female  of  A.  bad, 
24  b. 
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ESTATE  TAIL — continued. 

**  heira  male  "  gives  a  fee,  in  letters  patent  nothing,  but  in  will  "  hciis  male" 

gives  an  estate  tail,  27  a. 
to  A.  in  tail,  remainder  to  his  heirs  female,  gives  A.  a  remainder  in  female  tail, 

and  not  a  tail  general,  376  b. 
to  A.  and  the  heirs  of  the  body  of  his  father,  an  estate  tail,  26  b. 
entail  may  be  to  other  than  to  the  donee's  issue,  20  b. 
eflTect  of  word  begotten,  in  past,  present,  and  future  tenses,  20  b. 
what  conditions  on  estates  tail  good,  223  b. 

descent  of  tail  male,  with  remainder  in  tail  female,  and  vice  versa,  25  b. 
gift  in  tail  to  man  and  woman  not  married  how,  25  b. 
descent  of  estate  tail  female,  25  a. 

of  conditional  fee  in  nature  of  estates  tail  at  common  law,  19  a. 
none  of  joint- tenancy,  189  b. 
construction  of  gift  by  one  coparcener  to  her  sister  and  the  heirs  of  tbe  body  of 

her  father,  26  b. 
partition  of  estate  tail  binds  issue,  173  a. 
reversion  on  estate  tail  a  cypher,  172  b. 
what  conditions  on,  good,  223  b. 
with  reversion  in  crown,  are  not  now  barrable,  372  a. 
tenant  in  tail  forfeits  for  life  only  for  felony,  absolutely  for  treason*  392  b. 
devise  of  gavelkind  to  A.  and  his  eldest  heirs,  "  eldest  rejected."  27  a. 
not  devisiu>le  in  borough  English,  Ilia, 
tenant  in  tail  cannot  jointure  by  common  law  or  statute,  38  a« 
rent-charge  by  tenant  in  tail  and  him  in  remainder,  how  it  enures,  45  a. 
issue  recovering  land  cannot  take  advantage  of  release  to  discontinne,  266  a. 
tenant  in  tail's  lease  for  years  and  life,  distinguished  as  to  diacontinoaDoe, 

334  a. 
tenant  in  tail's  lease  with  livery,  always  a  discontinuance,  336  a. 
lease  by  tenant  in  tail  voidable,  and  confirmable  by  acceptance  of  rent,  46  b. 
lease  in  tail  rendering  rent,  release  to  lessee  disseised  eztingniahes  rent,  but 

passes  nothmg  in  reversion,  268  b. 
tenant  in  tail  leases  for  life  to  his  eldest  son  (of  age)  ;  remainder  to  bb  second 

son,  a  remitter  to  the  second  not  to  the  ekkist  son,  358  b« 
exposition  of  statute  34.  H.  8.  c.  20.    The  estate  tail  and  reraaindic  must 

both  be  created  by  the  king,  372  b. 
tenant  in  tail's  lease  for  life  and  grant  of  reversion  a  disoontiikmance»  if  rever- 
sion falls  in  his  lifetime,  333  a. 
lease  by  tenant  in  tail ;  revives  by  endowment  of  his  widow,  46  a* 
tenant  in  tail  makes  a  lease  for  lite,  then  p^rants  away  reversion,  this  a  discon- 
tinuance if  lessee  dies  in  tenant  m  tail's  lifetime,  333  b. 
lease  according  to  statute  no  discontinuance,  333  a. 
feoffment  on  condition  by  tenant  in  tail  who  after  becomes  apres,  202  a. 
tenant  in  tail  enfeofis  his  son  and  another  who  dies,  a  remitter  if  son  assent  not 

to  the  deed,  359  a. 
tenant  in  tail's  feoffment  to  his  son  defeated  on  his  death,  348  a. 
feoffment  of  tenant  in  tail's  discontinuance,  327  b. 
tenant  in  tail's  feoffment  to  reversioner  no  discontinuance,  contra  if  there  be  an 

intermediate  remainder,  334  b. 
tenant  in  tail's  feoffment  divests  estate  tail;  now  otherwise  as  to  jointures, 

326  b. 
tenant  in  tail's  feofiment  to  issue  a  remitter,  351  b. 

tenant  in  tail's  release  no  discontinuance,  neither  is  his  conBrmation,  329  b. 
tenant  in  tail's  release  to  disseisor  puts  right  to  the  fteehold  in  abeyance  during 

his  life,  also  reversion  on  tbe  grant,  so  that  he  has  no  remedy  for 

waste,  345  a. 
estate  tail  alienable  in  fee,  343  b. 
fine  bars  an  estate  tail,  but  not  a  remainder,  372  a. 
fine  no  bar  to  entail  where  recovery  cannot  bar  remainder,  372  b. 
lessor  (in  tail)  by  levying  fine  has  new  reversion,  215  a. 
common  recovery  a  bar  in  Littleton's  time  to  estate  tail  and  remainder,  372  b. 
tenant  in  tail's  death  after  judgment  in  recovery  immaterial,  361  b. 
condition  that  tenant  in  tail  shall  not  alien  except  for  his  own  life,  good,  223  b. 
condition  that  tenant  in  tail  shall  not  suffer  recovery,  bad,  223  b. 
condition  in  restraint  of  general  alienation,  bad,  224  a. 
estate  tail,  how  barred  by  collateral  warranty,  372  a. 
no  discontinuance  of  estate  tail  whereof  tbe  party  was  never  seised,  except  by 

means  of  warranty,  338  b. 
tenant  in  tail  must  be  party  or  privy  to  the  act  which  excludes  collateral  xa^- 

rantv  and  disseisin,  373  a. 
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ESTATE  AT  WILL, 
description  of,  55  a. 
heirs  reiected  in  limitations  of,  62  b. 
the  will  must  be  at  the  option  of  both  parties,  55  a. 
what  amoants  to  a  detennination  of,  55  b. 

marriage  of  lessor  or  lessee  no  determination  to,  55  b.  See  Will,  Estatt  of. 
death  of  one  lessor  or  lessee,  if  there  be  two,  no  determination  of  will,  55  b. 
only  passes  by  feoffment  without  livery,   56  b. 

ESTOPPEL, 

different  kinds  of,  "226  b. 

etymology  of  estoppel,  37  a. 

well  exemplified,  170  a. 

estoppel  of  leases,  45  a. 

what,  by  acceptance  of  lease,  186  a. 

by  acceptance  either  in  pais  or  on  record,  33  a. 

tenant  may  shew  that  his  landlord  hath  nothing  in  the  tenements  if  lease  by 

parol,  contra  if  by  deed,  which  is  an  estoppel,  47  b. 
A>ctrine  of,  fully  exemplified,  47  b. 
estoppel  binds  collateral  heir,  12  a. 

nine  rules  on  estoppels ;  privies  in  blood,  estate  and  law  defined,  352  a. 
warranties  favourea  estoppels  odious,  365  b. 
by  writing,  and  in  pais  defined,  352  a. 
deed  poll  no  estoppel  to  taker.  363  b. 

ESTOVERS, 

what  kind  of,  incident  to  estate  for  life,  41  b. 

ESTRAY 

as  to,  on  lands  held  in  common,  200  a. 

EVIDENCE, 

i>rofert  required  of  all  deeds  pleaded,  121  a. 
elters  patent,  what  sufficient,  evidence  of,  225  b. 
inrolment  of  deed,  what  evidence,  225  b. 

EXCEPTION, 

reservation  and  exception  distinguished,  47  a. 

EXCHANGE, 

requisites  to,  51  b. 

entiy  essential  to  exchange  in  parties'  lifetime,  50  b.  266  b. 

five  requisites  to  an  exchange,  51  b. 

'  eive '  '  grant '  '  exchange '  create  a  warranty,  383  b. 

what  may  be  exchanged :  rent  for  lands,  but  not  an  annuity,  50  b. 

estates  must  be  equsU,  50  b. 

life  estate  not  exchangeable  for  fee  tail,  nor  tail  general  for  tail  special,  50  b. 

fee  tail  not  exchangeable  for  fee  simple,  50  b. 

joint  tenants  may  exchange  with  tenants  in  common  or  tenants  in  seve- 
ralty, 51  a. 

of  things  lying  in  grant  must  be  by  indenture,  50  a. 

if  in  two  counties,  or  of  incorporeal  hereditaments,  a  deed  requisite,  50  a.  b. 

exchange  of  lands  in  same  county  good  by  parol,  [contra  now  by  statute 
frauds],  50  a. 

of  lands  jure  uxoris,  51  a. 

by  infant,  not  void  but  voidable,  51  b. 

with  king  good,  51  a. 

defective  title  makes  exchange  voidable  only,  not  void,  51a. 

entry  necessary  to  exchange  and  partition,  266  b. 

of  dowejT  on  exchange,  31  b. 

what  may  pass  by,  50  b. 

exchange  gives  the  fee,  10  a. 

partition  and  exchange  distinguished  as  to  owelty  rent,  169  a. 

warranty  on  partition  and  exchange  distinguished,  174  a. 

exchange  no  discontinuance,  332  b. 

EXECUTION, 

action  and  execution  distinguished,  289  a. 

release  of  action  no  release  of  execution,  289  a.  291  a. 

release  of  suits  includes  executions,  291  a. 

EXECUTORS, 

power  to  sell,  how  construed,  181  b. 

concurrence  of  renouncing  executors  not  necessary  by  statute,  1 13  a. 
devise  to  them  to  sell  enables  them  to  make  a  feoffment,  1 12  b. 
when  a  feoffment  is  made  by  them  under  a  power  of  sale,  the  feoffee  is  in  by 
devisor,  113  a. 
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EX  ECUTORS—coMf  inwf d. 

devise  of  land  to  be  sold  by  executor ;  if  he  does  not  sell  within  reasonable 

time  [two  years]  heir  may  recoTer,  235  b. 
devise  to  executor  to  sell,  and  devise  that  executor  shall  sell,  distinguished, 

236  a. 
devise  to  executors  till  debts  paid  gives  them  but  a  chattel,  42  a. 
surviving,  when  they  may  exercise  a  general  power  of  sale,  1 12  b. 
term  of  years  goes  to  executors,  not  to  heirs,  though  so  limited,  388  a. 
limitation  of  land  to  A's  executors  vests  in  him  wnen,  54  b. 
assigns  cannot  be  of  the  estate,  210  a. 
heir  cannot  perform  condition  unless  he  is  mentioned,  or  a  day  be  appointed 

for  payment,  then  he  or  they  may  tender,  208  a. 
allowed  reasonable  time  to  remove  their  goods  from  the  premises,  56  a. 
may  now  bring  an  account,  89  b. 
remedy  for  rent  by  executors  of  tenant  for  life,  162  a. 
remedy  for  rent,  162  b. 

mesne  profits  till  sale  not  assets,  unless  made  so,  113  a. 
or  heirs,  may  perform  condition  when,  210  a. 
may  redeem,  205  b. 

assent  necessary  to  bequest  of  chattels,  contra  as  to  freeholds.  Ilia, 
heir  may  plead  release  to  executors,  232  a. 

rent  nomine  po&nae  descends  to  heir,  but  arrears  belong  to  executors,  162  b. 
executor  may  release  before  probate,  292  b. 
are  not  always  charged  with  rent,  146b. 

are  bound  in  a  bond,  though  not  named,  contra  of  heirs  in  a  feoffment  209  a. 
renouncing  cannot  purchase,  113  a. 
obfigee  made  executor  a  release,  264  b. 
feme  executrix  marrying  debtor  no  release*  264  b.       « 
and  elegit  creditors  must  attorn,  315  b. 
EXTINGUISHMENT, 

power  and  condition  distinguished  as  to  extinguishment  in  part  of  land,  215  a. 


F. 

FAIR, 

dower,  how  taken  of  mill,  fair,  fishery,  advowson,  tithes,  £cc.  31  b. 
FARM, 

what  passes  by  tlie  name  of,  5  a. 
FEALTY. 

who  shall  do,  67  a. 

who  may  take.  67  a. 

how  performed,  67  a. 

in  socage,  what,  93  a. 

tenants  for  life  and  years  hold  by  fealty,  but  not  tenants  at  will,  except  copy- 
holders. 93  a. 

is  an  inseparable  incident  of  tenure,  93  a. 

importance  of,  67  a.  91  a. 

escheats  lost  by  the  disuse  of,  90  b. 

alienee  of  estate  in  frankalmoign  holds  by  fealty,  98  a. 

frankmarriage  and  frankalmoign  distinguished  as  to  fealty,  97  b. 
FEE, 

what,  1  b. 

means  fee-simple,  189  a. 

fee-simple  the  largest  estate  a  man  can  have,  18  a. 

different  kinds  of,  1  b. 

in  what  a  man  may  have,  2  a. 

to  A.  or  heiis  only,  a  life  estate,  8b. 

to  one  for  ever,  gives  in  a  will,  9  b. 

to  A.  and  his  assigns  for  ever,  gives  a  fee  in  a  will,  9  b. 

heirs  male,  13  a. 

heirs  male  gives  a  fee  ;  in  letters  patent  nothing :  but  in  will  heirs  male  gives 
an  estate  tail,  27  a. 

tenant  to  have  fee  on  payment  of  a  sum,  if  with  livery  he  has  the  fee  subject  to 
be  divested  on  non-payment,  216  b. 

children  born,  take  jointly  witn  parents  when,  9  a. 

to  A.  or  his  heirs,  gives  life  estate,  8  b. 

heir  in  singular  number  gives  no  fee,  8  b. 

heirs  on  the  part  of  the  wife,  gives  what  estate,  13  a. 

sole  corporations  takes  the  fee  by  the  word  successors  only,  8  b. 
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FEE  — c<mtinued. 

fee  passes  by  limitation  to  corporation  aggregate,  without  heirs  cr  succ  jssors,  9  b. 

may  pass  by  periphrasis,  9  b. 

upon  a  fee  bad,  18  a. 

devise  to  A, -he  paying  20/.  to  B.  a  condition,  and  if  he  does  not  pay,  heir  may 
enter,  236  b. 

to  hold  for  ever  a  fee,  322  b. 

condition  precedent ;  tenant  for  years  to  have  fee  on  pajrment  of  a  sum  good, 
if  with  livery,  216  a. 

condition  that  lessee  shall  have  fee  cannot  depend  on  lessor's  granting  reversion, 
378  b. 

limitation  to  heirs  a  maternft  void,  13  a. 

condition  to  pay  a  gross  sum,  gives  a  fee  in  a  will,  9  b. 

recovery  conveys  a  fee  without  word  heir,  9  b. 

partition  ^ves  the  fee,  10  a. 

confirmation  of  rent  carries  fee,  when,  308  a. 

release  conveys  a  fee  without  word  heir,  9  b. 

fine  conveys  a  fee  without  word  heir,  9  b. 

two  deeds  of  same  land ;  one  in  fee,  other  in  tail,  how  construed,  21a. 

of  glebe  is  an  abeyance,  342  a. 

disseisin  and  usurpation  is  always  in  fee,  10  a. 

qualified  fee  and  fee-simple  incompatible,  if  raised  by  act  of  party,  IB  a. 

of  moveable  fee-simple,  4  a. 

by  right  and  wrong  distinguished,  2  a. 
FEE  FARM  RENT, 

what ;  and  though  distress  not  incident  to,  feofibr  is  entitled  to  a  writ  of  annuity, 
if  grant  be  by  deed,  144  a. 
FELON, 

may  purchase  land,  2  b. 

husband,  alien,  or  traitor,  no  dower ;  contra  if  an  ideot,  outlaw,  or  felon,  31  a. 

felons  attainted,  cannot  be  freeholders,  2  b. 
FELONY, 

its  effect,  8  a. 

what  felonies  occasion  a  forfeiture  of  lands  and  goods,  391  a. 

forfeiture  for  felony  relates  to  the  day  of  offence,  390  b. 

what  effect  on  jointure  and  dower,  36  b. 

warranty  destroyed  by  attainder  for  felony,  390  b. 

tenant  in  tail  forfeits  for  life  only  for  felony,  absolutely  for  treason,  392  b. 
FEMALE. 

complete  heir  can  only  take  under  a  limitation  to  heirs  female,   164  a.     See 
Estate  Tail. 
FEME  COVERT, 

may  purchase  land,  3  a. 

may  not  take  any  tiling  of  the  gift  of  her  husband,  3  a. 

unequal  partition  bindi  not  feme  covert,  170  b. 

but  equal  partition  binds  feme  covert,  so  does  partition  by  writ,  171a. 

conditions  in  law,  how  binding  on,  233  b. 

of  homage  by,  65  a. 

laches  no  prejudice  to  feme  covert  or  infant,  except  as  to  conditions,  246  b 
FEOFFMENT, 

meaning  of  the  word,  9  a. 

qualities  of,  9  a. 

antifjuity  of,  9  a. 

what  passes  by,  9  a. 

by  parol,  190  b. 

by  deed  poll  good,  52  b.  230  a. 

by  tenant  in  tail,  discontinuance,  327  b. 

tenant  in  tad's  feoffment  divests  estate  tail — now  otherwise  as  to  jointures, 
326  b. 

tenant  in  tail's  feoffment,  &c.  divests  reversion  and  remainder,  which  is  not 
altered  by  any  statute,  326  b. 

by  tenant  for  life  or  years  a  disseisin,  330b. 

by  tenant  for  life,  and  remainder-man's  fine,  operates  how,  302  b. 

to  remainder- man  no  discontinuance,  335  a. 

by  tenant  for  years  passes  a  fee,  367  a. 

husband,  wife,  and  stran^r  joint-tenants,  effect  of  husband's  fcoffuient,  327  b. 

by  joint-tenants  ;  effect,  if  feoffment  by  joint-tenants  being  infants,  337  a. 

effect  of  infant's  feoffment,  248  a. 

by  minor  seised  jure  uxoris,  no  discontinuance,  336  b. 

by  guardian  binds  not  heir,  367  b. 

by  one  joint-tenant  to  companion  and  stranger,  if  a  discontinuance,  335  a. 
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F  EOFFMENT— -contiiMifti. 

by  warranty  by  one  jomt-teoant  no  bar  to  the  other,  tboagb  he  be  feofiee's  son 
and  heir,  366  b. 

to  iKree,  one  waives  the  estate,  he  is  still  in  by  sonrivorship,  359  b. 

by  feo£bes»  and  oestuiqoe  use,  302  b, 

release  of  right  not  a  discontinuance ;  contra  of  feoffment*  which  peases  free- 
hold or  release  with  warrant^,  328  a. 

by  dis^isor's  heir  and  disseisee,  operates  how,  302  a. 

to  will  and  feoffments  to  uses  was  appointed  by  will,  distinguislied,  271  b. 

not  conformable  before  liverv ;  contra  of  grant  befiofe  attomment  of  the  re- 
straining statutes,  oOl  a. 

livery  of  part  for  all  gpod,  except  feoffment  be  by  deed,  and  lands  we  in 
oiflferent  counties,  SO  a. 

feoffor  out  of  possession,  nothing  but  liveiy  will  avoid  estate  by  wrong,  49  a. 

and  release  distinguished,  as  to  tenants  in  common,  joint-tenants*  i^  co- 
parceners, 200  b. 

possible  and  impossible  conditions  in  bond,  and  distinguished*  206  a. 

clears  all  disseisins,  9  a« 

release,  feoffment,  and  warranty,  distinguished,  265  b. 

before  statute  2  £•  feoffee  held  of  feoffor,  143  a. 

condition  on  bond  and  feoffment  distinguished,  208  a. 

deed  poll  belongs  to  feoffiw ;  and  qusore,  if  feoffor,  though  he  has  it*  caa  pkad 
it,  231a. 
FIERI  FACIAS, 

what,  290  a. 

must  be.  sued  vrithin  a  year  and  a  day,  290  b. 
FINE, 

bars  an  estate  tail,  but  not  a  remainder,  372  a. 

no  bar  to  entail,  where  recovery  cannot  bar  remainder,  372  b. 

tenant  for  life,  and  remainder-man's  fine  or  feoflnnent,  operates  how,  302  b. 

taken  before  a  party  bad,  141  a. 

conveys  a  fee  without  word  'iheir,'  9  b. 

five  years  allowed  to  avoid,  262  a. 

of  tmngs  lying  in  grant,  no  discontinuance,  332  a. 

entry  to  avoid  a  fine  may  be  made  by  attorney  or  agent,  on  an  assent  snbaequent 
or  precedent,  258  a. 

if  husband  and  wife  seised  in  special  tail  levy  a  fine  to  use  of  thepnelves  in 
fee,  wife  remitted,  353  d. 

nonclaim  at  common  law  ran  against  feme  covert  and  reversion  ;  oontra  now, 
262  b. 

concludes  wife  as  to  estates  given,  but  not  as  to  estates  taken,  if  separately 
examined,  353  b. 

husband's  fine  must  be  avoided  by  entry,  326  a. 

executor's  fine,  no  discontinuance,  333  b. 

of  reversion,  no  discontinuance,  when,  332  b. 
FIRE, 

accidental  fire  is  waste,  53  b. 
FISHERY, 

passes  what,  4  b. 

grant  of,  will  not  pass  the  soil,  4  b. 

dower  how  taken  of,  31  b. 
FIXTURES, 

wainscot  and,  of  waste  in,  53  a. 
FOLD  COURSE, 

by  the  grant  of,  what  passes,  6  a. 
FORCIBLE  ENTRY, 

what,  257  b. 

writ  of,  lies  with  treble  damages,  257  a. 
FOREST 

includes  what,  5  b. 

park  and  chase  what,  232  b. 
FORFEITURE, 

causes  of,  92  b. 

alienation  when  a  forfeiture  of  life  estate,  251  a. 

tenant  for  life,  recovery  a  forfeiture  and  discontinuance,  when,  362  a. 

tenant  for  life's  lease  tor  life  a  forfeiture,  252  a. 

tenant  for  life  accepting  fine  a  forfeiture,  252  a. 

tenant  for  life's  feoffment  to  remainder-man  and  stranger,  a  surrender  and 
forfeiture,  335  a. 

remainder-man  divested  by  fine  may  still  enter  for  the  forfeiture,  252  a. 
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FORFEITURE— continued. 

and  now  by  statute,  grantees  of  reversbn  may  take  advantage  of  re-entries  and 
forfeitures,  215  a. 

entry  for,  its  efiect  on  derivati?e  estates,  233  b. 

none  of  incorporeal  hereditaments,  contra  as  to  tenants  for  years,  remainder  in 
king,  251  b. 

sale  of  a  right  or  title  without  possession  incurs  a  forfeiture  of  treble  value,  369  a. 

penal,  what  felonies  occasion  a  forfeiture  of  lands  and  goods,  391  a. 

goods  forfeited  on  conviction,  lands  on  attainder,  391  a. 

for  folony  relates  to  the  day  of  ofience,  390  b. 

conviction  for  piracy  works  no  forfeiture  except  when,  391  a. 
FORMEDON, 

three  kinds  of,  326  b. 
FRANKALMOIGN, 

what  it  is,  93  b. 

who  may  take  in,  95  a. 

alienee  of  estate  in,  holds  by  fealty,  98  a. 

cannot  be  created  at  this  day,  except  by  licence  from  the  crown,  98  b 

division  of  spiritual  tenures,  95  a. 

tenure  in  is  of  donor,  99  a. 

of  what  the  service  in  consists,  95  a. 

may  be  created  by  licence  from  the  crown,  98  b. 

what  ecclesiastical  bodies  have  capacity  to  take  in,  95  a. 

of  the  service  at  this  day,  95  a. 

and  frankmarriage  distinguished  as  to  fealty,  97  b. 

no  distress  for  non-performance  of  service,  except  for  divine  service  incertain, 
96  b. 
FRANKMARRIAGE, 

four  requisites  to,  21  a. 

gift  in,  giv^  an  estate  tail,  9  b. 

does  not  apply  unless  descent  be  from  some  ancestor,  178  b. 

disused  since  stat.  West.  2,  178  a. 

and  frankalmoign  distinguishedas  to  fealty,  97  b. 

is  an  advancement,  176  a. 

no  hotchpot  where  lands  descended  are  of  equal  value,  178  b. 

mode  of  partition  on  bringing  into  hotchpot,  177  a. 

free  to  the  fourth  degree,  21  b. 

four  degrees  in,  how  counted,  23  a. 
FRAUDULENT 

conveyance  what,  3  b. 
FREEHOLD, 

and  less  than  freehold  distinguished,  42  b. 

and  chattel  distin^ished,  43  b. 

if  moveable,  fee-simple,  4  a. 

seised  and  possessed  distinguished,  200  b. 

when  a  freenold  may  pass  without  livery,  49  a. 

husband  gains  by  marriage,  351  a. 

condition  to  defeat  must  be  in  writing,  contra  as  to  chattels  real,  225  a. 

of  glebe  during  vacancy  in  abeyance,  induction  a  seisin  in  deed,  342  b. 

in  occupancy  and  fee  of  contingent  remainder  are  in  abeyance,  342  b. 

confirmation  to  termor  carries,  when,  307  b. 

confirmation  cannot  be  confirmed  for  part  of  estate,  297  a. 

two  in  possession,  freehold  adiudgea  in  the  one  having  right,  except  as  to 
bastard  eigne  and  mulier  puisne,  368  a. 
"FROM" 

and  "  after*'  distinguished  as  to  commencement  of  Term,  45  b. 
FRUIT  TREES, 

destruction  of,  waste,  53  a. 


G. 

GAVELKIND, 

custom  of,  what,  140  a. 

explanation  of  term,  10  a. 

exists  principally  in  Kent,  140  a. 

as  to  curtesy  of  gavelkind  lands,  29  b. 

as  to  dower  of  gavelkind  and  borough-english  lands,  ex  assensa  tratris,  35  b. 

devise  of  to  A.  and  his  eldest  heirs,  eldest  rejected,  27  a. 

right  heir  means  who,  10  a. 

warranty  of  lands  in  descends  to  who,  386  b. 
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"  GIVE 

and  grant"  good  words  of  confirmation,  301  b. 
creates  a  warranty,  383  b. 

and  grant  include  all  other  words,  bnt  other  words  operate  only  as  they  import, 
301  b. 
GLEBE, 

parson  is  seised  of  the  church  and  glebe,  300  a. 
fee-simple  of  is  in  abeyance  and  why,  340  b.  242  b. 
freehola  of,  during  vacancy  in  abeyance,  induction  a  seisin  in  deed,  342  b. 
reason  why  parson  may  charge  bis  glebe  in  perpetuity  with  aiseat  of  patron  and 
orainary,  343  a. 
GOODS 

forfeited  on  conviction,  lands  on  attainder,  391  a. 
GRAMMAR, 

bad  vitiates  not  the  deed,  146  b. 
GRAND  SERJEANT Y, 

what  it  is,  incidents  to,  105  b. 
if  he  may  make  a  deputy,  107  a. 
of  ward,  marriage,  relief,  &c.  in,  107  b. 
GRANGE, 

what  passes  by  the  name  of,  5  a. 
GRANT, 
what,  9  a. 

who  may  and  who  not,  42  b. 

de  novo  and  assignment  of  thing  granted  distinguished,  85  a. 
created  a  warranty,  383  b. 
"  give  and  grant    include  all  other  words,  but  other  words  operate  only  as  they 

import,  301  b. 
"  give  and  grant"  good  words  of  confirmation,  301  b. 
same  word  may  operate  both  as  a  g^rant  and  confirmation,  302  a. 
general,  gives  what  estate,  42  a. 
reservation  can  only  be  to  grantor  and  his  heirs,  213  b. 
and  reservation  distinguished  as  to  apportionment  on  eviction  by  elder  title, 

148  b. 
of  reversion  no  discontinuance,  but  limitation  of  remainder  may  be,  333  b. 
general,  when  made  by  tenant  in  tail,  then  it  is  for  grantor's  ufe,  42  a. 
Irat  grant,  last  will,  1 12  b. 

things  lying  in,  cannot  be  surrendered  without  deed,  338  a. 
of  reversion  with  warranty  no  discontinuance,  333  b. 
reservation  is  a,  170  a. 

with  warranty  a  discontinuance,  if  issue  bring  formedon,  332  b. 
GRANTEE 

by  sealing  deed,  makes  it  his  though  no  party,  230  b. 
GRASS 

not  emblements,  56  a. 
GUARDIAN, 

may  enter  for  condition  broken,  215  b. 

holding  over  an  abator,  271  a. 

(or  trustee)  forfeits  nothing  by  outlawry  or  attainder,  88  b. 

feoffment  by  binds  not  heir,  367  b. 

if  a  stranger  occupies,  he  is  a  guardian  and  must  account,  89  b. 

in  chivalry,  who,  85  a. 

must  account  to  infant  at  fourteen,  89  a. 

accountable  for  laches,  89  b. 

reasonable  expenses  and  losses  allowed,  89  a. 

may  redeem  mortgage,  206  b. 

cannot  present  to  advowson,  8^  a. 

in  socage.  87  b. 

in  equal  degree,  who  preferred,  88  a. 

father  is  when,  88  b. 

mother  is  when,  88  b. 

guardianship  of  mother  survives  not  to  her  husband,  88  b 

of  tenant  in  tail,  who  is,  22  a. 

prochein  amy  must  be  of  the  blood,  88  a. 

different  sorts  of,  88  b. 

some  incor{>oreal  hereditaments  lie  not  in  tenure,  and  of  these  infant  may  elect 

his  guardian,  87  b. 
elder  half-brother  cannot  be  to  younger  brother  in  borough  English,  88  b. 
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HABENDUM. 

its  office,  6  a. 

explains  premises,  183b. 

may  enlarge,  but  cannot  abridge  premises,  299  a. 

premises  overrules  the  operative  part,  183  a. 

two  deeds  of  same  land,  one  in  fee,  other  in  tail,  how  construed,  21  a« 
HALF  BLOOD, 

applies  not  to  estates  tail,  15  b. 

or  descent  of  crown,  15  b. 
HEATH, 

grant  of,  passes  the  soil,  4  b. 
HEIR, 

who  is,  7  b.  • 

incompetent  persons  may  be  heirs,  8  a. 

chattels  cannot  go  to  heir  or  successors,  190  a. 

successors  are  in  post,  heir  in  the  per,  250  a. 

to  a  man  and  his  neirs,  in  the  singular  number  gives  what  estate,  8  b. 

nomine  pcenae  descends  to  heir,  but  arrears  of  rent  belong  to  executors,  162  b. 

complete  heir  only  can  take  under  a  limitation  to  heirs  female,  164  a. 

ancestor  bears  all  his  heirs  in  him,  22  b. 

includes  all  heirs,  9  a. 

heir  may  plead  release  to  executors,  232  a. 

the  word  "  heir"  not  necessary  in  a  fine  sar  conuzance,  &c.  9  b. 

"  heirs  "  not  necessary  in  release  from  one  joint- tenant  or  coparcener  to  com- 
panion, 273  b. 

necessary  m  exchanges  and  confirmations,  16  a. 

not  necessary  in  a  will  to  pass  an  estate  of  inKeritance,  9  b. 

cases  where  the  fee  will  pass  in  a  will  without  the  word  "  heir/'  9  b. 

case  where  **  heirs''  not  necessary  in  a  feoffment,  9  b. 

limitation  to  him  or  his,  gives  what  estate,  8  b. 

"  heirs"  not  necessary  in  Uie  creation  of  a  digni^,  otherwise  than  by  patent,  9  b. 

not  necessary  in  a  recovery,  9  b. 

in  a  gift  in  frank-marriage,  9  b. 

when  not  necessary  in  a  release,  9  b. 

term  of  years  goes  to  executors,  not  to  heirs,  though  so  limited,  388  a. 

devise  that  executors  sell,  they  may  make  a  feoffinent,  but  heir  takes  till  sale, 
112b.  ^     .    . 

devise  of  land  to  be  sold  by  executor,  if  he  does  notSell  within  reasonable  time, 
two  years,  heir  mav  recover,  235  b. 

heirs  includes  assigns  in  deed  and  in  law,  but  not  in  a  power,  215  b. 

heir's  entry  upon  demise,  240  b. 

executors  are  bound  in  a  bond  though  not  named ;  contra  of  heirs  in  a  feoff- 
ment, 209  a. 

cannot  perform  condition  unless  he  is  mentioned,  or  a  day  be  appoint^  for  pay- 
ment, then  he  or  the  executors  may  tender,  208  a. 

heirs  or  executors  may  perform  condition,  when,  210  a. 

entry  into  part  sufficient,  15  a. 

of  his  entry  by  guardian,  15  a. 
HEIR  APPARENT, 

description  of,  8  b . 

who  and  what  he  is,  and  of  his  rights,  8  b. 

may  be  heir  and  inherit,  8  a. 

uncle's  title  defeated  by  posthumous  heir,  lib. 
HEIR  LOOMS, 

what  are,  8  a. 

reason  why  they  pass  not  if  expressly  devised,  185  b. 

of  heir's  action  for,  18  b. 
HERBAGE. 

passes  what,  4  b. 
"  HEREAFTER  HAVE." 

These  words  are  useless  in  a  release,  as  no  one  can  convey  a  right  which  he  has 
not  at  the  time,  265  a. 
HEREDITAMENT. 

meauing  of  the  word.  6  a. 

lands,  tenements,  and  hereditaments,  distinguished,  2  a* 

corporeal  and  incorporeal  distinguished,  9  a. 


INiyKX. 

HERIOT  SERVICE, 

indivifible  and  extinct  by  lord's  purchaM  of  ptrt  of  Uiid  ;  coDtra  of  beiiot  ciii- 
torn,  149  b. 
HERMAPHRODITE, 

may  purchase  land,  3  a. 

cannot  inherit,  8  a. 
HIS 

'«<  his"  and  '*  the  "  distinguisbed,  37  a. 
HOMAGE. 

what  it  is,  64  a. 

manner  of  doing  it,  64  a. 

who  may  perform  homage,  66  b. 

once  performed  endures  for  the  tenant's  life,  103  b. 

of  homage  by  infants,  65  a. 

by  feme  covert,  65  a. 
by  corporation,  66  b. 
HOMAGE  ANCESTRAL, 

this  tenure  is  where  lord  and  tenant  have  both  immemorially  held  by  descent, 
100  b. 

how  affBcted  by  alienation,  103  a. 
HONOUR, 

inclndet  what,  5  a. 
HOSPITALS, 

ancient  hospitals  not  dissolved  with  monasteries  and  teaming  respecting  the 
same,  342  a. 

master  of  hospital  cannot  discontinue,  347  tu 

may  maintain  writ  of  right,  340  b. 
HOTCHPOT, 

explained*  176  a. 

does  not  apply  unless  descent  be  from  same  ancestm-,  176  b. 

no  hotchpot  where  lands  descended  are  of  equal  value,  J  78  b. 

right  of  hotchpot  descends  to  issue,  178  a. 

BMde  of  partition  on  bringing  frank-marriage  into  hotchpot,  177  a. 

its  efiect  on  partition,  176  a. 

does  not  faoM  when  lands  are  entailed,  179  b. 
HOUSE, 

includes  what,  56  a. 

curtilage,  orchard,  and  garden,  66  a. 

of  waste  in,  53  a. 

remedy  for  contribution  to  repain  of,  200  b. 
HUSBAND, 

may  devise  to  his  wife,  1 12  a. 

but  his  conveyance  to  his  wife  bad,  unless  when,  1 12  a. 

wife  cannot  devise  to  him,  112  b. 

wife  having  power  of  sale  may  appoint  to  him,  1 12  a. 

of  his  interest  in  his  wife's  chattels  real,  299  b. 

his  fine  must  be  avoided  by  entry,  326  a. 

seised  jure  uxoris,  capable  of  release  or  confirmation  in  fee,  299  a.    See  Bonn 
and  Feme, 


I. 

IDEOT, 

ideot's  feofiment,  fine,  or  recovery,  what  value,  247  a. 

any  person  ma}r  redeem  mortgage  for  an,  206  b. 

if  wife  dies  an  ideot,  curtesy  lost,  30  b. 

but  dower  allowed  his  wife,  31  a. 

descent  cast  during  idiotcy  or  lunacy,  no  effect  against  heir,  if  non  compos, 
246  b. 
IMPROPRIATE  TITHES, 

are  now  temporal  inheritances,  159  a.    See  Tithes* 
INCOMPETENT  PERSONS, 

may  inherit,  8  a. 
INCORPOREAL  HEREDITAMENTS, 

lie  in  grant  and  pass  by  deed  only,  9  a. 

corporeal  cannot  be  appendant  to  corporeal  or  incorporeal  hereditaments,  121b. 

tivery  is  to  corporeal,  same  as  delivery  of  deed  is  to  incorporeal  hereditaments,  49  a. 

rent  not  resenrable  out  of  incorporeal  hereditaments,  for  there  can  be  no  dis* 
tress,  46  b. 
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INCORPOREAL  HEREDITAMENTS— conttniml. 

rent  not  grantable  out  of  incorporeal  hereditaments,  or  on  the  release  of  a  right, 
144  a. 

some  incor^real  hereditaments  lie  not  in  tenoie,  and  of  thaK  in&nt  ma^  elect 
his  guardian,  87  b. 

grant  de  novo,  and  assignment  of  thing  granted,  distinguished,  86  a. 
INCUMBRANCE, 

remainder  man  must  take  cum  onere  if  at  all,  231,  231  a. 

entry  for  condition  defieats  feofiee's  incumbninoe,  222  a. 
INDENTURE, 

what,  143  b.  229  a. 

indenture  tripatite,  &c.  229  a. 
in  first  person,  230  a. 

deeds  poll  and  indentures  distinguished,  229  a. 

indenture  should  be  on  parchment  or  paper,  229  a. 
INDUCTION, 

a  seisin  in  deed,  342  b. 
INFANT, 

may  purchase  land,  2  b. 

at  what  age  infant  may  make  will  of  personalty,  89  b. 

powers  of  men  and  women  at  different  ages,  78  b. 

may  be  steward,  3  b. 

of  the  disability  of  infants,  •171  b. 

in  what  cases  in&ntmay  bind  himself,  172  a. 

efiect  of  infant's  feofiinent,  248  a. 

infant's  feoffment  never  prejudicial  to  himself  or  otbert,  337  b. 

infant's  feoffment  voidable,  but  his  warrantry  v<»d,  367  b. 

void  and  voidable  acts  of  infant  distinguished,  171  a. 

may  agree  or  disagree  to  their  purchases  when  of  full  age,  2  b. 

infant's  lease  voidable  only,  30iB  a. 

lease  by  infant  at  fi^een  good,  45  b. 

effect  of  infant's  release,  264  b. 

recovery  on  account  of  infancy  or  lunacy,  tfaa  party  is  in  by  aet  of  law,  not  by 
his  own  act,  160  a. 

infant's  acts  of  record  binds  heir,  if  not  avoided  during  minority,  379  b. 

effect,  if  feoffment  by  joint-lenaats  being  infants,  337  a. 

feoffment  b^  minor  seised  jure  uzoris  no  discontinuance,  336  b. 

advowson,  infants  must  present  within  six  months,  246  a. 

conditions  in  law,  how  bindine  on  infants  and  fieme  coveit,  233  b. 

cannot  give  dower  ad  ostium,  but  he  may  ex  aasensu  patris,  38  a« 

heirs  in  borough- English  or  special  tail  may  take  advantage  of  ancestor's  in- 
fancy, 337  b. 

descent  during  infancy  no  avail,  excqit  as  to  inftmts  in  ventre  sa  mere,  246  a. 

of  homage  by,  65  a. 

exchange  by,  not  void  but  voidable,  51  b. 

bound  by  partition,  when,  171  a. 

feoffment  by  guardian  binds  not  heir,  367  b, 

some  incorporeal  hereditaments  lie  not  in  tenure,  and  of  these  infiuit  may  elect 
his  guardian,  87  b. 

infant  not  affected  by  laches  or  negligence,  380  b. 

prochein  amy  must  be  of  the  blood,  88  a. 

disseisin  by,  its  effect,  248  a. 

who  may  uke  advantage  of  their  ancestor  being  such,  337  b. 
INROLMENT, 

of  deed,  what  evidence,  225  b. 

records  and  inrolments  prove  themselves,  117  b, 
INSTALMENTS, 

bond  or  recognizance  for,  when  broken,  292  b. 
INSTITUTION, 

admission  and  plenarty,  by  whom  triable,  344  a. 
INTERLINEATION, 

iU  effect,  225  a. 
INTERESSE  TERMINI, 

defined,  51  b. 

release  to,  good,  46  b. 

extinguishes  the  rent,  though  it  enlarges  not  the  estate,  270  a. 

how  to  be  surrender»l,  338  a. 

no  confirmation  of  interesse  termini,  296  b. 

a  right,  or  interesse  termini  cannot  be  sunendered,  except  by  taking  fresh  lease, 
338  a. 

may  be  granted  over,  270  b. 
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INTEREST, 

includes  what,  346  b. 
INTERRUPTION, 

what  amounts  to,  or  claim,  245  a. 
INTRUSION. 

disseisin  and  abatement  distinguished,  243  a.  276  a. 
IRELAND, 

what  English  statutes  afiect»  141  b. 

abolition  of  Brehon  law,  and  substitution  of  English  law,  141a. 
ILE, 

includes  what,  5  a. 
JOINT-TENANTS, 
who  are,  180  a. 

of  the  seisin  per  mv  et  per  tout,  186  a. 
no  joint-tenancy  of  freehold  and  chattel,  188  a. 
extends  to  bonds  and  covenants,  182  a. 
none  of  estate  tail,  189  b. 

no  joint- tenancy  of  possession  and  reversion,  188  a. 

right  of  action  and  entry  may  be  held  in,  but  not  a  right  and  an  estate,  188  a. 
between  king  and  subject,  190  a. 
of  the  privity  and  unity  of  joint  estates,  169  a. 
unity  of  time,  188  a. 
of  the  survivorship,  181  a. 

survivorship  extends  to  chattels  real  and  personal,  181  b. 
must  continue  to  instant  of  death  to  give  survivorship,  188  a. 
no  dower  of  joint- tenancy,  37  b. 

curtesy  allowed  of  joint-tenancy  with  several  inheritances,  but  not  dower,  30  a. 
survivor  claims  paramount,  185  a. 
will  of  joint-tenant  void,  185  a. 
gift  to  two  and  heirs  of  one  gives  what  estate,  184  a. 
to  two  women  and  the  heirs  of  their  bodies,  183  a. 
gift  to  two  women,  or  to  man  and  woman,  who  are  prohibited  from  marrying, 

same  as  gift  to  two  men,  184  a. 
limitation  to  man  and   woman  makes  them  joint-tenants  though   they  after 

intermarry,  187  b. 
remedy  for  contribution  to  repair  of  houses  and  mills,  54  b.  200  b. 
rent-charge  made  good  by  release  to  companion  in,  185  a. 
how  they  may  take  advantage  of  condition,  186  a. 
no  joint-tenancy  of  politic  with  natural  body,  190  a. 
between  two  bishops,  190  a. 
between  two  parsons,  190  a. 
gift  to  natural  and  corporate  persons  jointly,  190  a. 
survivorship   of  right  of  entry,  as  between  baron  and  feme  and  a  stranger, 

188  a. 
as  to  reversion  of,  182  b. 
reversion  part  of  old  estate,  and  how  joint-tenancy  may  be  created  therein,  and 

m  ultimate  remainder,  183  b. 
charge  preferred  to  survivorship,  contra  of  alienation,  185  a. 
what  if  one  an  alien,  186a. 

conveyance  by  one  passes  only  a  moiety  though  he  survive,  186  a. 
two  femes,  joint-tenants  of  a  term,  marriage  of  one  no  severance  ;   contra  of 

personalty,  185  b. 
husband,  wife,  and  stranger  joint-tenants ;   effect  of  stranger's  release,  first  to 

husband,  second  to  wife,  193  b. 
husband,  wife,  and  stranger  joint-tenants,  effect  of  husband's  feoffment,  327  b. 
term  held  by  two  femes  in  joint-tenancy,  marriage  of  one  no  severance,  185  b. 
ahenation  by  one  of  three,  189  b. 
alienation  in  tail  by  one,  189  a. 
lease  by  in  fee  a  severance  pro  tanto,  185  a. 
lease  by  joint-tenants,  reserving  lent  to  one,  47  a. 
one  may  lease  to  his  companion,  186  a. 
lease  by  one  for  life  binds  survivor,  and  is  a  severance  pro  tanto,  but  no  further, 

186  b. 
what  estoppel  by  acceptance  of  lease,  185  a. 

lease  for  lite  by  one,  a  severance  of  the  jointure  in  the  reversion,  191  b. 
lease  for  life  by  both  a  severance  of  the  reversion,  when,  191  b. 
lease  for  life  by  both  no  severance  of  jointure,  192  a. 
eflfect  of  one  ioint  tenant's  lease  for  his  own  life,  193  a. 
for  years  under-lease  by  one,  severance  of  whole  jointure^  192  a. 
lease  and  rent-charge  by  distinguished,  186  a. 
of  a  term,  what  charge  or  lease  of  one  binds  suivivor,  184  b. 
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for  lives,  disadvantage  of  severance,  191  a. 

Shelley's  case  how  applicable  to  joint-tenants  for  life,  182  a. 

gift  to  two  and  heirs  of  one,  how  executed,  184  a. 

for  lives,  with  several  inheritances  in  tail  as  tenants  in  common,  how  they  hold » 
182  a. 

claim  of  one  joint-tenant  enures  to  survivor,  252  a. 

remainder  to  one  good,  192  b. 

surrender  to  one  good,  192  a. 

joint-tenants  may  exchange  with  tenants  in  common  or  tenants  in  severalty, 
51a. 

actions  real  and  personal  distinguished  as  to,  197  b. 

entry  of  one  joint-tenant  or  coparcener  entry  of  both,  364  b. 

rescous  by  one  joint- tenant  makes  both  disseisors,  161  b. 

of  rent,  180  a. 

as  to  advowson  of,  190  b. 

reservation  as  to  joint-tenant  generally  enures  to  both,  214  a. 

of  disseisin  by,  180  b. 

of  waste  as  to,  53  b. 

action  of  waste  by  one  against  the  other  companion,  200  b. 

waste,  joint-tenants  for  life,  remainder  in  fee  to  one  of  them,  247  b. 

as  to  grant  of  way  by  one  of  two,  185  a. 

survivorship  no  place  as  between  merchants,  182  a. 

as  to  partition  of,  187  a* 

of  compulsory  partition  of,  187  a. 

warranty  destroyed  by  partition,  187  a. 

feofiinent  by  one  joint- tenant  to  companion  and  stranger,  if  a  discontinuance, 
335  a. 

feoffment  with  warranty  by  one  joint-tenant  no  bar  to  the  other,  though  he  be 
feoffee's  son  and  heir,  366  b. 

"  heirs"  not  necessary  in  release  from  one  joint-tenant  or  co-parcener  to  com- 
panion, 273  b. 

three  joint-tenants  ;  effect  of  release  by  one  to  one  companion,  193  a. 

confirmation   by  one  joint-tenant  to  his  companion  nugatory  without  word 
"  heirs,"  298  b. 

remitter  as  between  joint-tenants,  364  a. 

one  joint-tenant  &cc.  may  compel  the  other  to  contribute  to  repairs,  54  b.  200  b. 

crown  debts  bind  them,  when»  185  a. 

judgment  binds,  when,  184  b. 

effect  of  feoffinent  by  them  while  infants,  337  a. 

if  alien  and  subject  purchase  lands,  they  are,  180  b. 

how  affected  by  estoppel,  185  a. 

of  entry  by,  for  condition  broken,  186  a. 
JOINTURE, 

before  and  after  marriage  distinguished,  36  b. 

six  requisites  to  jointure,  36  b. 

construction  of  statutes  of  jointures,  326  a. 

election  when  binding,  173  a. 

estoppel  by  acceptance  of  jointure  or  dower,  36  b. 

treason  and  felony  what  effect  on  jointure  and  dower,  36  b. 

tenant  in  tail's  feoffment  divests  estate  tail ,  now  otherwise  as  to  jointures,  326  b. 

how  far  barred  by  fine,  36  b. 

at  the  common  law,  what,  34  a. 

tenant  in  tail  cannot  jointure  by  common  law  or  statute,  38  a. 
JUDGE, 

no  man  can  be  his  own  judge,  141  a. 
JUDGMENT, 

final  and  interlocutory  distinguished  as  to  partition,  168  a. 

binds  joint- tenancy,  when,  184  b. 
JURY, 

should  find  a  special  verdict,  when,  228  a. 
JUS  ACCRESCENDI, 

none  as  between  merchants,  181  a. 
JEWESS, 

entitled  to  dower,  when,  31  b. 
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K. 


KING, 

.  not  afiiscted  by  disability  of  minority,  43  b. 

'  of  joint-tenancy  betwee  king  and  nibject,  190  a. 

exchange  with  king  good,  51  a. 

estate  tail  with  reversion  in  crown  not  now  barrable,  372  b. 

no  discontanuance  of  remainder  in  king,  335  a. 
KNIGHT'S  FEE. 

of  what  it  consists,  83  b* 

contents  of  69  a. 
KNIGHT'S  SERVICE, 

defined  and  eiemplified,  74  b. 

origin  of  knight's  service,  75  b. 

term  of  service,  69  b. 

incidents  thereto,  76  a. 

of  substitutes,  70  a. 

L. 

LACHES, 

no  prejudice  to  fdme  covert  or  infant,  except  as  to  conditions,  246  b.  380  b. 

guaraian  accountable  for  laches,  89  b. 
LAND, 

includes  what,  4  a. 

tenements  and  hereditaments  distinfuished,  2  a. 

arable  takes  precedence  of  pasture,  85  b. 

ploughland,  i.  e.  arable,  now  includes  every  other  soit,  86  b. 

woods  include  the  land  upon  which  they  grow,  4  b. 

rents  and  profits  include  the  land  itself,  4  b. 

in  demesne  and  service  distinguished,  17  a. 
LAW, 

a  deep  well  &c.,  71a. 

delights  in  publicity  and  certainty,  34  a. 

agreement  of  parties  overrules  law,  166  a. 

temporal  and  spiritual  distinguished,  344  a. 
LEASE, 

what  words  make  a  lease,  45  b. 

limit  of  term,  44  b. 

of  the  necessary  certainty  to  commencement  of  term,  45  b. 

term  must  have  a  certain  beginning  and  certain  end,  46  a. 

for  so  many  years  as  A.  shall  name,  good,  45  b. 

for  twenty-one  years,  if  A.  shall  so  long  live,  good,  45  b. 

in  running  lease  lessee  has  a  term  only  for  those  years  which  be  elects  lo 
take,  218  b. 

livery  not  necessary  to  term  of  years,  48  a. 

leasehold  a  less  estate  than  a  freehold,  46  a. 

tenant  to  have  fee  on  payment  of  a  sum,  if  with  livery,  he  haa  the  fee  subject  to 
be  divested  on  non-payment,  216  b. 

good  against  party  making  it,  45  a. 

rent  may  be  made  payable  every  two  or  three  years,  47  a. 

release  to  lessee  for  years  before  entry  bad,  contra  after,  270  a. 

reservation  must  be  to  lessor  or  his  heirs,  not  to  executors  or  assigns,  if  so  it 
ceases  on  his  death,  47  a. 

reservation  to  a  stranger  is  simply  void,  213  a. 

reservation  and  exception  distinguished,  47  a. 

clause  of  distress  amounts  lo  new  grant,  308  a. 

by  corporation,  successors  may  enter  for  condition  brokan,  so  may  executors  or 
under  lessee,  214  b. 

grantee  may  enter  if  term  be  void,  secus  if  lessor  be  to  re-enter,  215  a. 

who  may  make,  under  the  enabling  statutes,  45  a. 

of  void  and  voidable  leases,  45  b. 

of  leases  by  ecclesiastical  persons,  44  a. 

bishop's  concurrent  lease  for  years,  good  if  confirmed,   contra  of  lease  of 
life,  44  a. 

lease  must  not  be  sans  waste,  44  b. 

in  reversion  or  concurrent,  when  bad,  44  b. 

commencement  of, '  from'  and  '  after'  date  distinguished,  45  b. 
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lands  must  be  anciently  let,  44  b. 

ancient  rent  must  be  reserved,  44  b. 

lease  by  parson  binds  who,  45  b. 

parson  has  onlj  a  life  estate,  and  his  lease  for  yetn  determinet  on  his  death, 
341b.  4 

what  void  against  remainder-man  and  reversioner,  45  b. 

rent  not  reservable  out  of  incorporeal  hereditaments,  for  there  can  ha  no  dis- 
tress, 46  b. 

rent  for  life,  charged  on  freehold  and  leasehold,  issues  out  of  frethoU  only,  147  a. 

remedies  for  rent,  43  b. 

rent  due  on  last  day  of  term  cannot  be  distrained  for,  es  tern  is  then 
ended,  47  b. 

remedy  by  action  of  debt  for  rent,  47  b. 

clause  of  re-entry,  when  necessary,  204  b. 

tender  uf  rent  must  be  on  land,  211b. 

estoppel  of  leases,  45  a. 

tenant  may  shew  that  his  landlord  hath  nothing  in  the  teneiBeq,ts  if  lease  by 
parol,  contra  if  by  deed,  which  is  an  estoppel,  47  b* 

notice  of  assignment  of  reversion  to  be  ^ven  to  lessee,  when,  215  b. 

to  cease  on  death  of  two  lessees,  one  aliens  and  dies,  lease,  not  forfeited,  219b. 

effect  of  one  joint-tenant's  lease  for  his  own  life,  193  a. 

by  joint- tenants  in  fee,  a  severance  pro  tanto,  185  a* 

by  joint-tenants,  reserving  rent  to  one,  47  a» 

for  life  by  one  joint-tenant,  a  severance  Q(the  jointure  in  the  reversion,  191  b. 

for  life  by  both  joint- tenants,  a  severance  of  the  reversion,  when,  191  b.. 

by  one  joint  tenant  for  life,  binds  survivors  and  is  a  severance  pro  tanto  but  no 
further,  186  b. 

one  joint- tenant  may  lease  to  his  companion,  186  a. 

and  rent  charge  by  joint-tenant  distii^guished,  186  a. 

nrivity  of  parceners  not  destroyed  by  lease  after  partition,  174  a. 

by  coparceners  how  affected  by  partition,  46  a. 

for  life  no  severance  of  coparcenary ;  contra  of  joint-tenancy,  192  a. 

joint-tenants  of  a  term,  what  charge  or  lease  of  one  binds  survivor,  184  b. 

tenant  bound  to  repair,  53  a« 

avoided  by  previous  dower,  survives  on  its  cessation,  46  a. 

term  not  barred  by  a  recovery,  46  a. 

interesse  termini  defined,  51  b. 

reversion  not  grantable  before  lessee's  entiy,  46  b. 

by  one  holding  an  office  gives  an  estate  for  life,  235  b. 

corporation  cannot  hold  a  term  for  years,  since  it  has  no  executors,  46  b. 

lessee  may  work  mines,  when,  54  b. 

lessee  may  fell  timber  for  repairing  dwelling-hpttse,  54  b. 

lease  by  mortgagee,  226  b. 

licence  to  alien  not  vacated  by  lessor's  death,  52  b. 

tenant  at  will  entitled  to  emblements,  but  not  tenants  for  years,  55  a. 

by  cestui  que  trust,  trustee  cannot  enter,  214  b. 

by  husband  and  wife  a  discontinuance  for  life,  333  a. 

by  infant  at  fifteen  good,  45  b. 

infant's  lease  voidable  only,  308  a. 

by  several  owners  in  one  dfcKsd,  45  a. 

by  tenant  for  life,  and  him  in  remainder,  enures  how,  45  a.  214  a. 

effect  of  lease  by  owner  and  a  stranger,  45  a. 

confirmation  of  tenant  for  life,  lease  good  in  his  lifetime,  296  a. 

void,  not  confirmable  by  acceptance  of  rent ;  contra  of  lease  voidable  by  entiy, 
215a. 

tenant  in  tail's  lease  for  years  and  life  distinguished  as  to  discontinuance, 
*•  334  a, 

by  tenant  in  tail  revives  by  endowment  of  his  widow,  46  a. 

tenant  in  tail's  with  livery  always  a  discontinuance,  336  a. 

tenant  in  tail's  lease  for  hfe  and  grant  of  reversion  a  discontinuance,  if  reversion 
falls  in  his  lifetime,  333  a. 

by  tenant  in  tail  voidable,  and  confirmable  by  acceptance  of  rent,  46  b. 

according  to  statute,  no  discontinuance,  333  a. 

release  by  lessee  for  years  to  disseisor  extinguishes  term,  275  b. 

in  tail  rendering  rent,  release  to  lessee  disseised,  extinguishes  rent,  but  passes 
nothing  in  reversion,  268  b. 

no  privily  between  lessor  and  under-lessee  to  sustain  a  release,  273  a. 

creates  a  warranty,  384  b. 
LEGITIMACY, 

presumption  as  to  rent  and  legitimacy,  373  a.    See  Bastard* 


INDEX. 

LESSOR. 

definition  of  tenns  '  donor*  and  '  donee,'  '  lessor,  lessee,' '  feoffor'  and  '  feoffee,' 
42  b. 
LETTERS  PATENT, 

what  evidence  of,  225  b. 
LICENCE, 

to  alien  not  vacated  by  lessor's  death,  52  b. 

release  of  condition  on  a  condition  bad  as  to  the  condition,  good  as  to  the 

release,  274  b. 
LIFE  ESTATE. 

what  words  vnll  create,  1  a. 

to  A.  generally,  an  estate  for  life,  if  with  livery,  but  if  without,  an  estate  at  will 

only,  66  b. 
to  A.  or  heirs,  only  a  life  estate,  8  b. 
a  general  grant  gives  an  estate  for  lessee's  life,  except  when  made  by  tenant  in 

tail,  then  it  is  for  grantee's  life,  42  a. 
estate  tail  to  one  heir  and  his  heir  only,  construction  of  gilt,  22  a. 
release  of  all  right  gives  only  a  life  estate,  272  b. 
what  uncertain  en&nts  give  life  estates,  42  a. 
lease  to  A.  till  he  be  paid  100/.  gives  a  life  estate ;  contra  on  grant  of  a  rent 

certain,  42  a. 
heirs  female  of  the  body  of  the  father  a  life  estate,  26  b. 
passes  by  heir  in  singular  number,  8  b. 
to  A.  or  heirs  gives  Ufe  estate,  8  b. 

oflfice  and  rent  for  its  performance,  ^nt  of,  ^ves  what  estate,  42  a. 
limitation  to  sole  corporation  and  his  heirs,  gives  only  a  life  estate,  9  a. 
gift  to  A.  and  his  successors  gives  life  estate  only,  8  b. 
to  wife  and  her  heirs,  husband  &c.  they  take  by  purchase  and  she  only  a  life 

estate,  26  b. 
the  clause  sans  waste  may  be  omitted  without  breach  of  condition,  219  b. 
sans  vraste  means  what,  220  a. 
remainder-man  for  life  may  enter  for  a  forfeiture,  and  his  claim  preserves  the 

right,  252  a. 
reservation  of  rent-charge  to  lessor  and  his  assigns,  is  only  for  life,  215  b. 
ioint-tenants  for  lives  disadvantage  of  severance,  191  a. 
joint-tenants  for  lives  with  several  inheritances  in  tail  as  tenants  in  common, 

how  they  hold,  182  a. 
tenant  for  life's  grant  for  less  than  his  life  creates  a  reversion ;  waste,  42  a. 
alienation  when  a  forfeiture  of  life-estate,  251  a. 
tenant  for  life's  recovery  a  forfeiture  and  discontinuance,  wfaen«  362  a. 
lease  for  a  life  a  forfeiture,  252  a. 
accepting  fine  a  forfeiture,  252  a. 

grant  to  remainder-man  not  a  forfeiture  nor  a  surrender,  if  it  be 
for  life  of  grantee,  41b. 
alienation  beyond  tenant's  Ufe  a  discontinuance  of  remainder  and  bad  ;  ita,  re- 

strainable  by  condition,  224  a. 
lease  by  tenant  for  life  and  him  in  remainder,  enures  how,  214  a. 
teflant  for  life  and  remainder-man's  fine  or  feoffment  operates  how,  302  b. 
effect  of  tenant  for  life's  alienation  by  innocent  conveyance,  327  b. 
tenant  for  life's  feoff'ment  to  remainder-man  and  stranger  a  surrender  and  for- 
feiture, 335  a. 
claim  of  tenant  for  life  in  possession  enures  not  to  remainder,  252  a. 
release  to  reversioner  enures  to  particular  tenant ;  et  e  converso,  267  b. 
non-claim  by  remainder-man  confirms  estates  for  life,  297  b. 
entry  for  forfeiture,  its  effect  on  derivative  estates,  233  b. 
particular  estate  defeated,  remainder  defeated  also ;  but  vested  remainder  wants 

not  continuance  of  particular  estate  to  support  it,  298  a. 
remedy  for  rent  by  executors  of  tenant  for  life,  162  a. 
feoff'ment  by  tenant  for  life  or  years  a  disseisin,  330  b. 

tenant  for  life's  warranty  collateral  to  remainder  man,  though  hi^  heir,  375  b. 
tenant  for  life  aliens  with  warranty ;  if  his  heir  be  the  remainder-man  or  rever^ 

sioner  he  is  bound,  366  a. 
lease  by  one  holding  an  ofiice  gives  an  estate  for  life,  235  b. 
disseisin  by  remainder-man  for  life,' 276  a. 
tenant  for  life  disclaiming  reversion,  its  effect,  251  b. 
of  his  claiming  the  fee  in  open  court,  251  b. 
what  alienation  of  tenant  for  life  divests  the  remainder,  251  b. 
release  to  one  of  two  disseisors  enures  to  releasee  only  ;  to  one  of  two  feoffees,  to 

both,  except  release  by  tenant  for  life,  275  b. 
tenant  for  life's  rent  charge  confirmed  by  reversioner  good,  when,  301  a. 
grant  of  services  to  tenant  for  life  a  suspension  during  his  life,  313  a. 
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LIFE  TSTATE^continued, 

does  not  pass  by  grant  of  a  rent  certain,  42  a. 

estate  for  life  may  be  surrendered  without  deed,  338  a. 

surrender  of  life  estate  no  effect  on  derivative  charges,  338  a. 

parson  has  only  a  life  estate,  and  his  lease  for  yean  determiim  on  his  deatli, 

341  b. 
remainder-man  cannot  plead  release  of  actions  to  tenant  for  life*  though  he  may 
a  release  of  right,  285  a. 
LIMITATION, 

words  of,  what  are,  235  a. 

limitation  and  condition  distinguished,  236  b. 

heirs  of  him  who  survives  means  who,  220  b. 

to  tenant  for  life  with  ultimate  remainder  to  his  right  heirs,  gives  him  remainder 

in  fee,  319  b. 
condition  and  conditional  limitation  distinguished,   as  to  grantees'  right  of 

entry,  214  a. 
to  a  person's  executors  when  it  vests  in  the  person,  54  b. 
limitation  to  one  cannot  create  an  estate  in  another,  378  b* 
condition  cannot  create  an  estate,  but  only  determine  one,  which  it  may  do  on 

alienation,  379  b. 
to  man  and  woman  unmarried,  gives  what  estate,  20  b. 
LITTLETON'S  &c. 

value  of,  17  b. 
LIVERY  OF  SEISIN, 
how  performed,  48  a. 
antiquity  of,  49  b. 
to  tenant  in  possesion  void,  216  a. 

tenant  in  possession  must  assent  to  the  liveiy  or  quit  possession,  48  b. 
prevented  by  lessee's  entry,  49  b. 
not  necessary  to  term  of  years,  48  a. 

necessary  to  term  of  years  or  when  there  is  a  remainder  of  freehold,  49  a. 
a  man  absent,  can  neither  take  nor  make  ,  if  he  assent,  it  is  no  remitter,  359  a. 
tenant  to  have  fee  on  payment  of  a  sum,  if  with  livery,  he  has  the  fee  subject 

to  be  divested  on  non-payment,  216  b. 
of  part  in  name  of  whole,  good,  48  a. 
of  part  for  all  ^ood,  except  feoffment  be  by  deed,  and  lands  are  in  different 

counties,  50  a. 
when  a  freehold  may  pass  without  livery,  49  a. 
delivery  of  deed  on  land  not  in  itself  a  livery  of  seisin,  but  what  amounts  to 

livery  of  seisin,  56b. 
enures  according  to  deed  ;  ita  to  tenant  for  years  void,  48  a. 
in  law  what,  48  b. 
by  attorney,  distinctions,  48  b. 
to  attorney  must  be  in  lifetime  of  feoffor,  51b. 
feoffor's  death  vacates  power  of  attorney,  52  b. 
in  view  by  attorney  bad,  49  b. 

power  to  deliver  seisin  after  feoffee's  decease  bad,  52  b. 
by  or  to  one  attorney  bad,  if  two  jointly  appointed ;  so  if  to  one  of  two  feoffees, 

when,  49  b. 
of  moveable  freehold,  48  b. 
as  to  corporeal  hereditaments,  49  a. 

is  to  corporeal,  what  delivery  of  deed  is  to  incorporeal  hereditaments,  49  a. 
delivery  of  deed  and  livery  of  seisin,  with  and  without  deed  distinguished, 

49  b. 
reversion  will  pass  by  livery,  though  it  properly  lies  in  grant,  52  b. 
with  condition  supersedes  teoSmeni  without,  222  a. 
what  if  condition  omitted  in,  222  a. 

must  be  in  each  county,  when  the  lands  lie  in  different  counties,  50  a. 
of  TOirt  for  all  good  except  when,  50  a. 

feoffor  out  of  possession,  nothing  but  livery  will  avoid  estate  by  wrong,  49  a. 
LONDON, 

custom  of  defined,  176  b. 
LORD, 

same  person  cannot  be  both  lord  and  tenant,  152  b. 
LUNATIC, 

may  purchase  land,  2  b. 

may  avoid  his  purchases  if  he  recover,  2  b. 

what  effect,  247  a. 

descent  cast  during  lunacy  no  effect  against  heir  of  non-con^ios,  246  b. 

may  be  heir  and  inherit,  8  a. 
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MAINTENANCE. 

statutes  against  baying  pietended  titles  and  maintenance,  368  b.  369  a. 
MAN. 

Isle  of.  how  governed.  9  a. 
MANOR. 

advowson  may  be  appartenant  to.  122  a. 

of  the  court  baron,  which  cannot  be  held  oat  of  manor.  58  a. 

bat  lord  may  admit  oat  of,  61b. 
MARRIAGE. 

ase  of  by  comrooo  law.  79  a. 

within  Levitical  de|^rees  allow  ed.  24  a. 

with  daughter  of  wife's  sister  good.  235  b. 

voidable,  cannot  be  annolled  after  death  of  one  party.  33  a. 
MARSHES. 

grant  of  passes  the  soil.  5  a. 
MATERNAL  DESCENT. 

when  broken.  13  a. 
MAXIM. 

what  value.  10  b. 
MEADOWS. 

grant  of  includes  the  land.  4  b. 
MEaiORY 

of  man  includes  written  documents.  115  a. 
MERCHANTS. 

no  survivorship  between.  182  a. 
MERGER. 

none  by  onion  of  term  and  reversion  in  different  rights,  338  b. 

to  A.  for  lifel  remainder  to  him  for  twenty-one  years  no  merger,  contra  e  coo- 
verso.  54  b. 

as  to  merger  of  one  term  in  another.  273  b. 

of  one  term  in  another,  if  the  term  in  reversion  be  afterwards  defieated  by  cod> 
dition.  and  so  both  lost,  218  b. 

the  estates  must  be  equally  high  and  perdurable.  313  b. 

surrender  may  be  conditional  so  as  term  may  revive  on  breach,  218  b. 

A.  for  life,  remainder  to  B.  in  tail.  B.'s  release  to  A.  no  merger,  bat  a  release 
of  waste,  345  b. 

of  rent-charge  by  purchase  of  part  of  land,  because  it  cannot  be  apportioned ; 
contra  of  rent-service,  147  b. 

if  part  descends  to  owner  of  rent-charge,  no  merger  of  the  whole  rent,  but  same 
may  be  apportioned,  149  b. 
MESNALTY 

extinguished  by  lord  paramount  purchasing  tenancy.  152  a. 

but  mesne  holds  difference  of  rent  as  a  rent-seek.  152  b. 
MESSUAGE. 

grant  of.  passes  what,  5  b. 

and  curtilage  includes  what,  5  b. 
METE-STONES, 

as  to,  held  in  common,  200  b. 
MILL, 

dower,  how  taiken  of,  31b. 

diverting  stream  a  disseisin  of  the  mill.  161  a. 
MINES. 

includes  what,  5  b.  6  a. 

lessee  may  work,  when,  54  b. 
MINORITY, 

disability  of.  affects  not  the  king.  43  b. 
MONASTERIES, 

heads  of,  held  by  barony,  96  b. 
MONKS. 

professed  monks  cannot  purchase.  3  b. 
MONSTER 

cannot  purchase,  much  less  retain  any  thing,  3  b. 
cannot  be  heir,  7  b. 
MONEY, 

lawful,  what  is,  207  b. 
MORD'ANCESTER, 
assize  of,  what.  159  a. 
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MORTGAGE, 

what  is,  205  a. 

vivum  yadium  or  Welch  mortgage,  what,  205  a. 

may  be  in  tail,  for  life,  or  years,  205  b. 

mortgagee's  executors  entitled  to  money,  not  his  heir,  unless  heir  specially 
named,  209  b. 

mortgagor  not  bound  to  take  notice  of  the  mortgagee's  conveyance  before  com- 
dition  broken,  210  a. 

of  the  mortgagor's  death  without  heirs,  206  a. 

heir  may  redeem  though  not  named ;  contra  of  stranger,  205  b. 

executor  or  administrator  or  the  ordinary  may  redeem,  205  b. 

mortgage  money  to  be  paid  by  mortgagor  and  a  stranger,  if  mortgagor  dies, 
who  may  pay  it,  219  b. 

when  heirs  and  executors  are  both  named,  mortgagor  may  pay  to  whom  he 
pleases,  210  a. 

guardian  may  redeem,  206  b.  • 

any  person  may  redeem  for  an  idiot,  206  b. 

if  a  mortgagee  receive  the  money  at  another  place  or  before  the  time,  it  is  a  good 
performance  of  the  condition,  212  a. 

so  if  he  accept  another  thing  for  the  money,  212  b. 

receipt  of  less  sum  than  what  is  due  no  performance  of  the  condition,  except 
when,  212  b. 

after  tender  and  refusal,  mortgagee  no  remedy  for  money,  207  a. 

stranger's  tender  in  mortgagor's  name  good,  it*  accepted,  206  b. 

tender  to  person  of  mortgagee  good,  206  b. 

tender  not  requisite  if  mortgagee  be  beyond  seas,  210  b. 

if  time  of  payment  uncertain,  notice  must  be  given,  211  a. 

place  of  payment  should  be  specially  appoint^  in  mortgage  condition,  212  a. 

what,  if  mortgagee  be  beyond  sea  on  day  of  payment,  210  b. 

lease  by  mortgagee,  226  b. 
MONUMENT 

belongs  to  heir,  but  executor  has  also  a  right  of  action  for  defacing  it,  18  b. 
MORTMAIN, 

condition  against,  good,  223  b. 
MOVEABLE 

freehold,  167a. 

livery  of  moveable  freehold,  how  made,  48  b. 

as  to  rent  charged  on,  343  b. 
MULIER  PUISNE, 

two  in  possession,  freehold  adjudged  in  the  one  having  right,  except  as  to 
bastard  eigne  and  mulier  puisne,  368  a.    See  Bastard, 
MULTITUDE, 

how  many  makes ;   riot,  what,  257  a. 
MUNICIPAL 

law  consists  of  common  lajr,  statute  law,  and  customs,  115  b.  ^ 
MUTE, 

standing  mute,  what  punishment  for,  391  a. 


N. 

NAME, 

of  baptism  and  confirmation  distinguished,  3  a. 

mistakes  in,  what  error,  3  a. 
NATURALIZATION, 

effect  of,  128  b.  129  a. 
NEXT  BLOOD, 

remainder  to,  who  takes,  10  b. 
NEXT  PRESENTATION, 

who  entitled  to,  bishop's  executors  or  heirs,  qu.  1  90  a. 

cannot  be  enlarged  by  release,  but  one  joint-tenant  may  release  to  the  other, 
270  b. 

when  it  means  the  next  a  man  may  grant,  378  b. 
NOBILITY, 

titles  of,  when  introduced,  69  b. 
NOMINE  P(EN^, 

descends  to  heir,  but  arrears  of  rent  belong  to  executors,  162  b. 
NON-CLAIM, 

at  common  law  ran  against  feme  covert  and  reversioner  -,  contra  now,  262  b. 

by  remainder-man  confirms  estate  for  life,  297  b. 
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NON  COMPOS. 

feoffment,  fine,  or  recovery  by  non-compos  or  infant,  its  effect,  247  b. 

descent  during  idiotcy  or  lunacy,  no  effect  against  h^r  of  non-compos,  246  b. 
NOTICE 

of  assignment  of  reversion  should  be  given  to  lessee,  when,  215  b, 
NOVEL  DISSEISIN, 

what,  153  b. 

O. 
OCCUPANCY, 

defined,  41  b- 

general  and  special  distinguished,  41  b. 

none  of  things  lying  in  grant,  41b. 

freehold  in  occupancy  and  fee  of  contingent  remainder  are  in  abeyance,  342  b. 

of  waste  by  occupant,  54  a. 
OFFICES, 

who  capable  to  take  by  gif^  or  purchase,  3  b. 

grant  of  offices  of  skill  when  void,  3  b. 

what  oBces  not  saleable,  234  a. 

grants  of  ancient,  not  affected  by  disabling  statutes,  44  a. 

of  deputies,  234  a. 

lease  by  one  holding  an  office  gives  an  estate  for  life,  235  b. 
ORDINARY, 

who,  and  why  so  called,  344  a. 

may  redeem,  205  b. 

reason  why  parson  may  charge  his  glebe  in  perpetuity  with  assent  of  patron  and 
ordinary,  343  a, 
OUSTER, 

different  kinds  of  explained,  55  b 

receipt  of  all  the  rent  by  one  tenant  in  common  no  ouster  of  companion,  199  b. 
OUTLAWRY, 

attainder  relates  to  act  committed,  and  intermediate  conveyance  bad ;  contra  of 
outlawry,  13  a. 

attainder,  abjuration,  and  outlawry  distinguished,  13  a. 

husband,  alien,  or  traitor  no  dower  ;  contra  if  an  idiot,  outlaw,  or  felon,  31  a. 

outlaw  may  be  heir  and  inherit,  8  a. 

guardian  (or  trustee)  forfeits  nothing  by  outlawry  or  attainder,  88  b. 
OWELTY, 

of  partition,  169  a. 

rent  must  be  out  of  same  lands,  169  b. 

rent  is  a  rent-charge,  1 69  b. 

partition  and  exchange  distinguished,  as  to  owelty  rent,  169  a. 

rent  reserved  to  two  coparceners  is  still  in  coparcenary,  169  b. 

of  the  owelty  rent  and  distress,  169  a. 


P. 

PARCELS, 

arable  takes  precedence  of  pasture  land,  85  b. 
herbage  passes  what,  4  b. 

woods  include  the  land  upon  which  they  grow,  4  b. 
rents  and  profits  include  the  land  itself,  4  b. 
PARCENERS, 
who  are,  163  a. 
they  are  but  one  heir,  163  b. 
parcenary  is  only  by  descent,  170  a. 
unity  of  estate,  164  a. 

have  several  freeholds  for  most  purposes,  164  a. 
one  may  enfeoff  the  other,  164  a. 
of  descent  in  coparcenary,  164  a. 
construction  of  gift  by  one  coparcener  to  her  sister,  and  the  heir  sof  the  body  of 

her  father,  26  b. 
feoffment  and  release  distinguished,  as  to  tenants  in  common,  joint-tenants,  and 

parceners,  200  b. 
alienation  by,  makes  tenant  in  common,  195  a. 
lease  for  life  no  severance,  192  a. 
tenants  in  may  charge,  1 85  a. 
privileges  of  eldest  sbter  descend  to  her  issue  and  assignee,  and  when  not, 

166  b. 
of  partition  in  coparcenary,  165  b.  167  b. 
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PARCENERS—contintwd. 

partitioos  good  at  common  law  without  deed  [contra  now  by  Statutt  of  Frauds], 
169  a. 

equal  partition,  binds  who,  165  b. 

infants  not  bound  by  unequal  partition,  except  when,  171  a. 

equal  partition  binds  feme  covert,  171  a. 

of  partition,  when  lands  in  fee  and  in  tail  descend  to  two  daughters,  and  one 
tak^  the  fee  and  the  other  the  tail,  172  b. 

effect  of  eviction  ftt)m  all,  on  part  of  either  purparty,  173  b. 

privity  of  parceners  not  destroyed  by  lease  aifter  partition,  174  a. 

of  partition  by  wnt,  167  a. 

one  of  three  parceners  may  separate  by  consent,  but  if  by  writ  the  whole  co- 
parcenery  is  dissolved,  179  b. 

writ  of  partition  lies  against  tenant  bjjcurtesy,  or  alienee  of  one  coparcener,  174  b. 

husband  and  the  other  daughter  are  parceners,  174  b. 

husband  of  one  coparcener  compellable  to  make,  but  he  cannot  compel  partition, 
174b. 

husband,  in  right  of  his  wife,  entitled  to  writ  of  partition,  175  a. 

partition  by  writ  binds  feme  covert,  171  a. 

partition  of  estate  tail  binds  issue,  173  a.  , 

if  partition  be  by  the  king's  writ  each  tenant  must  have  his  part,  180  a. 

reversion  on  estate  for  years  distinguished  from  reversion  on  estate  for  life  as  to 
writ  of  partition,  167a. 

partition  makes  no  degree,  173  a. 

as  to  partition  of  incorporeal  inheritances  which  are  indivisible,  165  a. 

partition  in  frank-mamage,  176  a. 

of  the  owelty  rent  and  distress,  169  a, 

of  partition  by  baUs,  1 66  b. 

partition  by  friends,  166  a. 

partition  does  not  destroy  privity,  173  b. 

partitions  void  and  voidable  distinguished,  171  a. 

lease  by  coparceners  how  afiected  by  partition,  46  a. 

lease  for  life  no  severance  of;  contra  of  joint-tenants,  192  a. 

on  partition  may  reserve  half  rent,  within  enabling  statute,  44  b. 

"  heirs"  not  necessary  in  release  from  one  joint-tenant  or  coparcener  to  com- 
panion, 273  b. 

of  severance  by  curtesy  [sed  qu.  T]  167  b. 

two  coparceners,  one  a  bastard,  allowed  a  share,  the  other  estopped,  244  a. 

may  charge  their  estates,  185a. 

tenants  in  common  and  joint-tenants  of  personal  actions,  197  b. 

one  coparcener  dying  seised  of  whole,  no  descent  tolling  entry  of  other,  243  a. 

of  rent-charge  granted  by  one  of  two  joint-tenants  or  parceners  in  fee,  184  b. 

what  entry  of  one  coparcener  an  abatement,  343  b. 

entry  of  one  coparcener  entry  of  both,  364  b. 

one  coparcener  aliening  the  whole,  warranty  lineal  and  collateral,  373  b. 

how  one  coparcener  may  disseise  another,  373  b. 

eflfect  of  feoffment  of  entirety  by  one  coparcener,  243  b. 

operation  of  a  release  as  between  joint- tenants  and,  193  a. 

of  dignities  in  coparcenary,  165  a. 

of  advowson  held  in  joint- tenancy,  186  b. 

as  to  curtesy  of  advowson  held  in,  186  b* 

as  to  coparcenary  of  advowson  after  partition,  122  a. 

of  parcenary  by  custom,  176  a. 

an  action  oi  waste  lies  against  them,  53  b. 

of  moveable  partitions,  167  a. 

elegit  survives  to,  190  a. 
PARDON, 

makes  subsequent  issue  inheritable,  if  heir,  391  b. 
PARK, 

includes  what,  5  b. 

forest,  park,  and  chase,  what,  232  b. 

of  waste  in,  53  a. 
PARLIAMENT, 

of  its  antiquity  and  power,  109  b. 
PARSON, 

is  seised  of  the  church  and  glebe,  300  a. 

may  grant,  when  and  how,  43  a. 

lease  by  parson  binds  who,  45  b. 

has  only  a  life-estate,  and  his  lease  for  years  determines  on  hit  death,  341  b. 

parson's  alienation  no  discontinuance  of  successor,  340  b. 

enabling  statutes  do  not  extend  to  a  parson  or  vicar,  44  b. 
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may  charee  his  glebe  in  perpetuity,  with  assent  of  patron  and  oidinaiy,  343  a. 
reason  why  narson  may  charge  his  glebe  in  perpetuity  with  assent  of  patron 

ana  ordinary,  343  a. 
patron  and  ordtnaiy's  assent  before  grant  by  parson  enongli,  except  patron  be 

ordinaiy,  then  dean  miist  assent,  300  b. 
parson*s  charge  confirmed  by  patron  &c.  good  if  patron  has  the  fee,  300  a. 
patron  to  confirm  must  have  indefeasible  fee,  or  acquire  such  during  his  life, 

300  b. 
parsons  exchange  with  consent  of  ordinary  only,  binding,  343  b. 
as  to  joint-tenancy  between  two,  190  a. 
PARTICULAR  ESTATE, 

particular  tenant  and  remainder-roan  make  but  one  tenant  in  fee,  yet  release  of 

actions  to  one  enures  not  to  the  other ;  contra  of  release  of  rights, 

275  b. 
effect  of  lease  by  particular  tenant  and  remainder-man,  45  a. 
particular  estate  defeated,  remainder  defeated  also,  but  vested  remainder  wantx 

not  countenance  of  particular  estate  to  support  it,  298  a. 
PARTITION, 

entiT  necessary  to,  266  b. 

good  at  common  law  without  deed,  [contra  now  by  statute  of  frauds],  169  a. 

of  partition  by  friends,  166  a. 

gives  the  fee,  9  b. 

of  partition  by  writ,  167  a. 

juagment  on  writ  of  partition  is  to  what  effect,  167  b. 

as  to  owelty  on  partition,  169  a. 

hotchpot,  its  effect  on  partition,  176a. 

of  compulsory  partition  between  joint- tenants,  187  a. 

of  partition  in  coMircenary,  165  b. 

wnt  of  partition  lies  against  tenant  by  curtesy,  on  alienee  of  one  coparcener, 

176  a. 
deed  necessary  to  grant  of  advowson  in  common,  though  appendant  to  land 

divided,  190  b. 
of  incorporeal  inheritances  which  are  indivisible,  165  a. 
advowson  on  partition  belonging  to  eldest  sister,  166  b. 
what  coparcenary  of  advowson  after  partition,  122  a. 
of  partition  in  frankmarriage,  176a. 
lease  by  coparceners  how  affected  by  partition,  46  a. 
privity  not  destroyed  by  partition,  173  b. 
defeated  by  eviction  from  either  purparty,  174  b. 
creates  a  warranty,  384  a. 

warranty  on  partition  and  exchange  distinguished,  174  a. 
eviction  for  defective  title  before  sale  avoids  partition,  173  b. 
value  ascertained  at  time  of  partition,  179  a. 
infants  bound  by  partition,  when,  171  a. 

husband  of  one  coparcener  compellable  to  make,  but  he  cannot  compel  peti- 
tion, 174  D. 
equal  partition  binds  f^me  covert,  so  does  partition  by  writ,  171a. 
husband  in  right  of  wife  entitled  to  writ  of^partition,  17.5  a. 
of  partition  when  lands  in  fee  and  in  tail  descend  to  two  daughters,  and  one 

takes  the  fee  and  the  other  the  tail,  172  b. 
of  moveable  partitions,  167  a. 
void  and  voidable  distinguished,  170  b. 
unequal  partition  binds  not  fdroe  covert,  170  b. 
judgment  final  and  interlocutory  ^stinguished  as  to  partition,  168  a. 
equal  partition  binds  who,  165  b. 
of  estate  tail  binds  issue,  173  a. 

unequal  partitions  bind  only  unfettered  tenants  in  fee,  170  a. 
makes  no  degree,  173  a. 
of  partition  by  balls,  166  b. 
See  Parceners, 
PARTY, 

no  party  can  acknowledge  his  own  fine  or  be  his  own  judge,  141  a. 
PASTURE, 

includes  what,  4  b. 
PATRON, 

and  ordinary  in  vacation  may  grant  a  rent  charge,  343  b. 

reason  why  parson  may  charge  his  glebe  in  perpetuity  with  assent  of  patron 

and  ordinary,  343  a. 
and  ordinary's  assent  before  grant  by  patron  enough,  except  patron  be  ordinary, 

then  dean  must  assent,  300  b. 
to  confirm  must  have  indefeasible  fee,  or  acquire  such  during  hib  life,  300  b. 


INDEX. 

PAYMENT, 

balance  of  account  good  payment  of  the  whole,  212  b. 

collateral  satisfaction,  what  is,  212  b. 

place  of,  should  be  specially  appointed  in  mortgage  condition,  212  a. 
PER  AND  POST, 

distinguished,  162  b. 
PERPETUITY, 

Richel's  case  of  perpetuity,  377  b. — See  Alienation ;  ContUtion, 
PERSONALTY, 

at  what  a^e  infant  may  make  will  of  personalty,  89  b. 

survivorship  extends  fo  chattels  real  and  personal,  181  b. 
PETIT  SERJEANTY, 

what  It  is,  108  a. 

held  only  of  the  king,  108  a. 

it  is  in  effect  a  socage  tenure,  108  a. 
PEW, 

pew  appurtenant  to  house  only,  121  b. 
PIRACY, 

conviction  of,  works  no  forfeiture  except  when,  391  a. 
PLEADINGS, 

are  an  estoppel,  352  b. 
PLOUGHLAND, 

what,  69  a. 

now  includes  every  other  sort,  86  b. 

knight's  fee,  ploughland,  yardland,  &c.  a  measurement  of  value,  not  of  con- 
tent, 69  a. 
POSSESSED, 

and  seised,  distinguished,  17  a.  200  b. 
POSSESSIO  FRATRIS, 

what  seisin  of  incorporeal  hereditaments  sufficient  for  a  possessio  fratris,  lib. 

no  possessio  fratris  of  dignities,  15  b. 

lease  for  life  or  intail  prevents  possessio  fratris,  unless  eldest  son  receive  rent,  15  a. 

four  rules  to  possessio  fratris,  15  b. 

neither  possessio  fratris  nor  half-blood  hold  as  to  the  crown,  15  b. 

how  affected  by  dower,  15  a. 

this  rule  not  applicable  to  estates  tail  and  reversions,  14  b. 

eldest  son  must  be  seised  to  make  possessio  fratris,  14  b. 

of  advowson,  rent  &c.,  15  b. 

exemplification  of  doctrine,  14  a. 

how  affected  by  curtesy,  15  b. 
POSSESSION, 

rights  of  property  and  possession  distinguished,  266  a. 

of  yearly  tenant  is  seisin  of  freeholder,  15  a. 
POSSIBILITY. 

no  release  of  a  possibility  or  contingency,  265  b. 
POSTHUMOUS 

child  may  be  heir  and  inherit,  8  a. 

uncle's  title  defeated  by  posthumous  heir,  lib. 
POIJND, 

distress  of  live  cattle  and  of  pounds  overt  and  covert,  47  b. 
POWER, 

to  executors  to  sell,  how  construed,  181  b. 

concurrence  of  renouncing  executors  not  necessary  by  statute,  113  a. 

executor  renouncing  cannot  purchase,  113  a. 

feoffee  in  by  devisor,  1 13  a. 

and  condition  distinguished  as  to  extinguishment  in  part  of  land,  215  a. 

when  trusts  and  powers  survive,  181  b. 

bare  authority  (as  to  executors  to  sell)  cannot  be  released,  otherwise  of  power 
of  revocation,  265  b. 

of  revocation,  how  construed,  218  b. 

surviving  executors  may  exercise  a  general  power  of  sale,  if  they  were  not  par- 
ticularly named,  or  if  they  have  an  estate  as  well  as  a  power,  112  b. 
POWT.R  OF  ATTORNEY, 

if  attorney  do  less  than  his  authority,  livery  void,  52  a. 

not  revocable  without  notice  to  attorney,  55  b. 

when  the  attorney  having  right  is  bound  by  his  acceptance  of  the  power,  52  a. 

feoffee's  death  vacates,  52  b. 

disabled  persons  may  be  private  attorneys,  52  a. 

must  be  by  deed,  51b.  52  a. 

attorney  must  pursue  his  power,  and  what  is  a  virtual  execution  of  it,  52  a. 
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to  two  or  three,  if  one  diet,  if  the  power  stinrives,  181  b. 
PRECEDENTS. 

theirvelue,  2dOa.  264  b. 
PREMISES 

explains  habendom,  183  b. 

what  if  habendum  and  pfemites  are  repugnant,  20  b. 

habendum  overrulea  the  operatiTC  pait,  183  a. 

habendum  may  enlarge  but  cannot  abridge  premises,  299  a. 
PRESCRIPTION, 

what  may  be  claimed  by,  114  b. 

in  a  que  estate  applies  to  those  things  only  which  vrill  not  pass  at  common  law 
without  deed,  121a. 

custom  of  prescription  not  lost  by  twenty  years  disuse,  except  by  meagei  of 
rights,  114  b. 
PRESUMPTION, 

every  one  presumed  conusant  of  his  rights,  173  b. 

as  to  rent  and  legitimacy,  373  a. 
PRIVITY, 

no  privity  between  lessor  and  under-lessee  to  sustain  a  release,  273  a. 

none  requisite  to  release  of  right,  275  a. 

mivities  of  two  kinds,  in  law  and  in  deed,  271  a. 
PROFITS 

cannot  be  reserved  as  rent,  142  a. 
PROHIBITION, 

what  is  prohibited  directly  is  so  obliquely,  223  a. 
PROPERTY, 

rights  of  property  and  possession  distinguished,  266  a. 
PROVISO. 

how  it  operates,  146  b.    See  Condition. 
PUBLICITY, 

law  delights  in  certainty  and  publicity,  34  b. 
PURCHASE, 

who  may,  2  a. 

and  descent  distingniished,  3  b.  163  b. 

"  right  heirs"  woras  of  purchase,  when,  319  b. 

tenant  by  escheat,  curtesy,  or  dower  are  in  by  purchase  ;  contra  of  disseisor, 
18b. 

includes  every  other  title  but  descent,  18  a. 

heirs  may  take  by,  10  a. 


QUALIFIED 

fee  and  fee-simple  incompatible  if  raised  by  act  of  party,  18  a. 
QUARRELS. 

includes  what  in  a  release,  292  a. 
QUEEN 

may  purchase  land,  3  a. 

treated  as  f^me  sole,  133  a. 

of  an  alien  queen,  31  b. 
QUIA  EMPTORES, 

before  statute  2  E.  feoffee  held  of  feoffor,  1 43  a. 


R. 

REALM, 

bond  made  out  of  England,  how  sued  for,  261  b. 

persons  out  of  the  realm  not  prejudiced  by  descent  cast,  260  b. 

out  of  the  realm,  what,  259  b. 
REASONABLE  TIME 

is  expounded  by  judges,  56  b. 
RECITAL 

'    no  estoppel,  352  b. 
RECEIVER 

may  be  discharged  at  pleasure,  233  a. 
RECOGNIZANCE 

for  instalments  when  broken,  292  b. 


INDEX. 

RECORD, 

what  is,  11 7  b. 

which  courts  of,  117  b. 

and  enrolment  prove  themselves,  117  b. 
RECOVEEY, 

common  recovery  a  bar  in  Littleton's  time  to  estate  tail  and  remainder,  372  b. 

condition  that  tenant  in  tail  shall  not  suffer  recovery  bad,  223  b. 

without  voucher  no  bar,  373  a. 

recoveries  not  invented  by  Choke,  361  b. 

tenant  in  tail's  death  after  judgment  in  recovery  immaterial,  361  b. 

conveys  a  fee  without  word  "  heir,"  9  b. 

tensmt  for  life's  recovery  a  forfeiture  and  discontinuance  when,  362  a. 

if  tenant  in  tail  joins  recovery,  it  bars  remainder,  362  a. 
RECTOR, 

parson's  charge  confirmed  by  patron  and  ordinary  good,  if  latter  has  the  fee, 
300  a. 

patron  and  ordinary's  assent  before  grant  by  parson  enough,  eicept  patron  be 
ordinary,  then  dean  must  assent,  300  b. 

eirson's  alienation  no  discontinuance  of  successor,  340  b. 
NTRY, 

condition  of,  what,  201  b. 

clause  of,  when  necessary,  204  b. 

cannot  be  reserved  in  gross,  214  a. 

for  condition  broken  avoids  feoffment,  and  by  consequence  the  discontinuance, 
336  b. 

distress  precludes  entry  for  condition ;  contra  of  receipt  or  release,  21 1  b. 

though  estate  void,  it  does  not  revest  till  entry  or  claim,  217  b. 

clause  of  entry  makes  a  condition,  203  b. 

grantee  may  enter  if  term  be  void  ;  secus  if  lessor  be  to  re-enter,  215  a. 
REEVE, 

surrender  to,  good  by  custom,  61  b. 
IIEFLECTION 

recommended,  338  b. 
REGARDANT, 

appendant  and  regardant  distinguished,  121  b. 
RELEASE, 

five  kinds  of,  268  a.  273  b. 

fourfold  operation  of  a,  193  b. 

releases  are  of  rights  or  of  actions,  264  a. 

releasee  must  have  the  freehold,  but  freehold  in  reversion  or  remainder  enough, 
267  a. 

no  release  of  a  possibility  or  contingency,  266  b. 

release  for  a  moment  a  release  for  ever,  274  a. 

releases  express  and  implied  distinguished,  264  b. 

releasee  must  have  the  freehold  if  the  right  released  be  a  freehold,  otherwise 
not,  265  b. 

privity  none  requisite  to  release  of  right,  275  a. 

in  deed  must  be  in  fee,  it  cannot  be  for  life,  264  b. 

what  words  necessary  to  release,  264  b. 

of  all  actions  no  release  of  right  of  entry,  286  a. 

all  actions  releases  the  debt  though  not  then  payable,  292  a. 

of  actions  bars  scire  facias,  290  b. 

of  all  demands  the  best,  it  includes  rights  and  titles,  also  commons,  rents,  and 
all  services,  291  b. 

*'  quarrels,  controversies,  and  debates"  include  what  in  a  release,  292  a. 

of  covenant  discharges  it  before  broken ;  contra  of  all  actions,  292  b. 

of  suits  includes  executions,  291  a. 

of  action  no  release  of  execution,  289  a. 

of  actions  no  release  of  current  rent,  292  b. 

of  one  of  several  remedies  no  release  of  other,  286  a. 

of  causes  of  action,  285  a. 

conveys  a  fee  without  word  "  heir,"  9  b. 

after  discontinuance  passes  all  the  right  vnthout  "  heirs,"  275  a. 

of  all  right  gives  only  a  life-estate,  272  b. 

to  one  having  a  right  only  void,  267  a. 

to  tenant  who  has  granted  awav  all  his  estate  useless,  273  a. 

right  of  entry  or  action  cannot  be  released  to  a  stranger,  266  b. 

of  part  good,  274  b. 

form  of  release  of  right,  264  b. 

of  actions  to  one  trespasser  enures  to  the  other,  who  may  plead  it  though  no 
party.  232  a. 
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of  rent  to  tenant  is  a  release  in  extent,  307  b. 

the  words  "  hereafter  have"  are  useless,  as  no  one  can  release  a  riglil  which  he 

has  not  at  tlie  time,  265  a. 
in  extinguishment  enures  how,  278  b.  307  a. 

disseisee  may  release  to  tenant  for  life  but  not  to  tenant  for  years,  266  b. 
issue  recovenng  land  cannot  take  advantage  of  release  to  discontinuee,  266  a. 
release,  feoffment,  and  warranty  distinguished,  265  b. 
with  warranty  when  no  discontinuance,  329  a. 
lease  in  tail  rendering  rent,  release  to  lessee  disseised,  extinguishes  rent  but 

passes  nothing  in  reversion,  268  b. 
tenant  in  tail's  release  no  discontinuance,  neither  is  his  confirmation,  329  b. 
tenant  in  tail's  release  to  disseisor  puts  right  to  the  freehold  in  abeyance  during 

his  life,  also  reversion  on  the  grant,  so  that  he  has  no  remedy  for 

waste,  345  a. 
release  to  one  of  two  disseisors  enures  to  release  only ;  to  one  of  two  feoffees  to 

both  except  releases  by  tenant  for  life,  275  b. 
release  from  disseisee  to  disseisor  enures  by  mitter  le  droit,  274  a. 
in  what  cases  disseisee  may  take  advantage  of  release  to  his  dis8eiaor»  266  a. 
release  to  one  disseisor  enures  not  to  other  ;  contra  of  confirmation,  298  a. 
to  one  of  two  disseisors  carries  the  whole,  194  a. 
release  to  remainder  man  for  life  before  entry,  good,  270  b. 
release  to  one  remainder  man  enures  to  all,  when,  267  a. 
particular  tenant  and  remainder  man  make  but  one  tenant  in  fee,  yet  release  of 

action  to  one  enures  not  to  the  other  -,  contra  of  release  of  rights, 

275  b. 
to  particular  tenant  enures  to  him  in  remainder,  194  b. 
A.  for  life  remainder  to  B.  in  tail,  B.*s  release  to  A.  no  merger  but  a  release  of 

waste,  345  b. 
remainder  man  cannot  plead  release  of  actions  to  tenant  for  life,  though  he  may 

a  release  of  right,  285  a. 
release  to  reversioner  enures  to  particular  tenant,  et  e  converso,  267  b. 
release  to  reversioner  for  years  where  the  first  tenant  for  years  has  entered, 

good,  270  a. 
release  to  remainder  man  good,  for  there  is  privity,  273  a. 
release  of  dower  to  reversioner  good,  265  a. 
release  by  heir  apparent  without  warranty  bad,  265  a. 
release  to  lessee  for  years  before  entry  bad,  contra  after,  270  a. 
release  to  under-tenant  bad  ;  contra  of  confirmation,  308  a.  246  a. 
no  privity  between  lessor  and  under  lessee  to  sustain  a  release,  273  a. 
interesse  termini,  release  to,  good,  46  b. 
release  to  interesse  termini  extinguishes  the  rent  though  it  enlarges  not  the 

estate,  270  a. 
executor  may  release  before  probate,  292  b. 
release  by  lessee  for  years  to  disseisor  extinguishes  term,  275  b. 
obligee  made  executor,  a  release,  264  b. 
release  of  bond  to  one  obligor  enures  to  others  though  they  are  severally  bound, 

232  a. 
release  to  elegit  creditor  good,  273  b. 

next  presentation  cannot  be  enlarged  by  release,  but  one  joint-tenant  may  re- 
lease to  the  other,  270  b. 
advowson,  effect  of  release  by  patron  to  usurper,  276  a. 
release  to  tenant  at  will  is  good,  270  b. 
release  to  tenant  at  sufferance  bad,  so  a  release  to  a  mere  occupier  is  bad, 

270  b. 
release  by  feoffees  to  will  to  feoffor  good,  271  a. 

husband  seised  jure  uxoris  capable  of  release  or  confirmation  of  fiee,  299  a. 
feme  executrix  marrying  debtor  no  release,  264  b. 
so  if  feme  obligee  many  obligor,  264  b. 
release  to  husband  jure  uxons  good,  273  b. 
husband's  discontinuance  wife's  release  with  warranty,  375  a. 
feofiinent  and,  distinguished  as  to  tenants  in  common,  joint- tenants  and  coparce- 
ners, 200  b. 
one  tenant  in  common  of  term  may  release  to  other  before  entry,  270  b. 
operation  of  a  release  as  between  joint-tenants  and  coparceners,   193  a. 
release  of  rent  to  one  tenant  in  common  extinguishes  only  a  moiety,  same  to 

tenant  for  life  or  remainder  man  extinguishes  the  whole,  267  b« 
in  what  cases  release  to  one  shall  enure  to  both,  275  b. 
three  joint-tenants,  effect  of  release,  by  one  to  one  companion,  193  a. 
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**  heirs"  not  necessary  in  release  from  one  joint-tenant  or  corparcener  to  com- 
panion, 273  b. 

eauivalent  to  feofiinent  in  perfonnance  of  condition,  207  a. 

release  of  condition  on  condition  bad  as  to  the  condition,  good  as  to  the  re- 
lease, 274  b. 

bare  authority  (as  to  executors  to  sell)  cannot  be  released,  otherwise  of  power 
of  revocation,  265  b. 

release  of  seigniory,  its  effect,  280  a. 

but  release  of  seigniory  to  one  having  a  right  only,  good,  268  a. 

release  to  tenant  pur  auter  vie  gives  an  estate  for  his  own  life,  273  b. 

release  must  be  produced  in  court,  267  b. 

heir  may  plead  it  to  executors,  232  a. 

of  one  of  several  remedies  no  release  of  other,  286  a. 
RELIEF, 

is  what,  90  b. 

in  socage  is  a  year's  rent  on  tenant's  death,  90  b. 

for  knight's  fee,  how  much,  69  b. 

of  the  relief  in  knight's  service,  83  a. 

the  lord  may  distrain  for,  83  a. 
RELIGION, 

a  person  entering  into  religion  becomes  dead  in  law,  132  a. 

but  descent  not  cast  by  entry  into  religion,  248  a. 
REMAINDER, 

what  is,  49  a. 

without  deed  good,  143  a. 

contingent  on  term  bad,  216  b. 

remainder  man  must  take  him  onere  if  at  all,  231  a. 

limitation  of  land  to  A.'s  executors  vests  in  him,  when,  54  b. 

limitation  to  tenant  for  life  with  ultimate  remainder  to  his  right  heirs  gives  him 
remainder  in  fee,  319  b. 

must  be  created  at  the  same  time  as  particular  estate,  143  a. 

remainder  to  next  of  blood  if  father  can  take,  10  b. 

to  A.  in  tail  male  remainder  to  his  heirs  female  gives  A.  a  remainder  in  female 
tail,  and  not  a  tail  ^neral,  376  b. 

remainder  to  donor's  right  heirs  void,  when,  22  b. 

to  one  joint-tenant  good,  192  b. 

remainder  man  need  not  be  party  to  or  seal  deed  ;  contra  of  person  taking  in 
possession,  230  b. 

remainder  man  divested  by  fine  may  still  enter  for  the  forfeiture,  252  a. 

remainder  man  for  life  may  enter  ror  a  forfeiture,  and  his  claims  preserve  the 
right,  252  a. 

discontinuance,  how  saved  by  condition,  224  b. 

alienation  beyond  tenant's  life  a  discontinuance  of  remainder  and  bad,  it  is 
restrain  able  by  condition,  224  a. 

tenant  for  life  and  remamder  man's  fine  or  feoffment  operates,  how,  302  b. 

no  discontinuance  of  remainder  in  king,  335  a. 

tenant  in  tail's  feoffment,  &c.  divests  reversion  and  remainder,  which  is  not 
altered  by  any  statute,  327  a. 

fine  bars  an  estate  tail,  but  not  a  remainder,  372  a. 

common  recovery  a  bar  in  Littleton's  time  to  estate  tail  and  remainder,  372  b. 

particular  estate  defeated,  remainder  defeated  also  ;  but  vested  remainder  wants 
not  continuance  of  particular  estate  to  support  it,  293  a. 

lease  by  tenant  for  life,  and  him  in  remainder  enures,  how,  214  a. 

claim  of  tenant  for  life  in  possession  enures  not  to  remainder,  252  a. 

tenant  for  life's  feoffment  to  remainder  man  and  stranger  a  surrender  and  for- 
feiture, 335  a. 

non-claim  by  remainder  man  confirms  estate  for  life,  297  b. 

alienation  of  tenant  for  life  and  death  of  alienee  puts  remainder  man  to  his 
action,  251  a. 

remainder  man  and  reversioner  protected  by  statute  32  H.  8.  against  husband's 
discontinuance,  326  a. 

what  alienations  of  tenant  for  life  divest  the  remainder,  251  b. 

discontinuance  of  particular  tenant  a  discontinuance  of  all  the  remainders,  but 
a  remitter  of  the  particular  tenant  is  a  remitter  of  the  remainders, 
354  b. 

particular  tenant  and  remainder  man  make  but  one  tenant  in  fiee,  yet  release  of 
actions  to  one  enures  not  to  the  other ;  contra  of  release  of  rights, 
275  b. 

release  to  one  remainder  roan  enures  to  all,  267  a. 
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releaie  to  remainder  man  good,  for  there  is  privito^,  273  a, 

release  to  remainder  for  life  before  entry  good,  270  b. 

release  to  reversioner  enures  to  particuiar  tenant,  et  e  converso,  267  bb 

release  to  particular  tenant  enures  to  him  in  remainder,  194  b. 

disseisin  by  remainder  man  for  life,  276  a. 

what  remainder  prevents  action  of  waste,  299  b. 

confirmation  to  tenant  for  life  no  efiect  on  remainder,  otherwise  e  conveno, 

297  a. 
remainder  man  cannot  plead  relea^  of  actions  to  tenant  for  life,  though  he  may 
a  release  of  right,  285  a, 
REMEDY, 

release  of  one  of  several  remedies  no  release  of  other,  286  a. 
REMITTER, 

remitter  an  act  of  necessity,  349  a. 

prevents  circuity  of  action,  347  b. 

IS  a  preference  of  the  better  title,  347  b. 

operates  on  seisin  in  law,  and  is  preferred  to  infancy  and  coverture,  348a. 

none  to  right  remediless,  none  after  erroneous  recovery,  nor  to  advowson  after 

lapse,  349  a. 
tenant  in  tail's  feoffment  to  issue  a  remitter,  351  b. 
tenant  in  tail  enfeoflfs  his  son  and  another  who  dies ;  a  remitter,  if  son  assent 

not  to  the  deed,  359  a. 
discontinuance  of  particular  tenant  a  discontinuance  of  all  the  remainders,  but 
a  remitter  of  the  particular  tenant  is  a  remitter  of  the  remainders, 
354  b. 
no  remitter  of  heir  in  tail  of  full  age,  because  his  folly  to  accept  feoffment. 

350  b. 
on  discontinuance  of  special  tail  as  between  two  daughters  of  difierent  venters, 

349  b. 
conveyance  from  disseisor  to  disseisee  by  deed  an  estoppel,   which  prevents 

remitter,  363  b. 
alienee  of  tenant  for  life  conveys  to  lessor  a  remitter,  364  a. 
tenant  in  tail  leases  for  life  to  his  eldest  son  (of  age),  remainder  to  his  second 

son ;  a  remitter  to  the  second,  not  to  the  eldest  son,  358  b. 
disseissor*s  acceptance  of  lease  for  years  from  disseisor  a  remitter,   and  no 

estoppel,  364  a. 
disseisee  taking  any  estate  from  disseissor  by  parol  or  deed  poll  remitted,  363b. 
as  between  joint  tenants,  364  a. 
applies  to  ecclesiastical  corporations,  360  a. 
.    to  manor  remits  to  advowson  appurtenant,  363  b. 

if  husband's  alienee  relets  to  husband  and  wife  for  life,  Uiis  is  a  remitter,  and 

nothing  remains  in  alienee,  351  b. 
by  infant  issues  marriage  with  discontinuance,  350  b. 
if  husband  and  wife  seised  in  special  tail  levy  a  fine  to  use  of  themselves  in  fee, 

wife  remitted,  353  b. 
if  husband  aliens  in  fee,  and  takes  back  an  estate  to  himself  and  wife  for  life, 

this  is  a  remitter,  354  a. 
no  remitter  by  entry  of  disseisee  to.make  a  release,  except  when,  49  b. 
no  remitter  if  one  estate  be  at  common  law,  and  other  under  stat.  of  uses,  348  a. 
grant  of  rent,  or  common,  avoided  by  remitter ;  contra  of  lease  for  years,  348  b. 
RENT, 

passes  by  grant  of  reversion,  but  not  e  converse,  151  a.b. 

arrears  and  current  rent  distinguished,  160  b. 

may  be  reserved  on  a  conveyance  to  uses,  or  out  of  reversion,  144  a. 

granted  by  bargainor  and  bargainee,  how  far  good,  147  b. 

reservation  is  a  grant,  170  a. 

for  life,  charged  on  freehold  and  leasehold,  issues  out  of  freehold  only,  147  a. 

profits  cannot  be  reserved  as  rent,  142  a. 

may  be  made  payable  every  two  or  three  years,  47  a. 

reservation  to  a  stranger  is  simply  void,  213  a. 

clause  of  re-entry,  when  necessary,  204  b. 

reservable  without  deed  ;  contra  of  re-entry,  225  b. 

dowress  must  pay  a  third  part  of  rent,  148  b. 

curtesy  of  rent,  30  a. 

and  profits  include  the  land  itself,  4  b. 

joint-tenants  of  rent,  180  a. 

grant  of  by  tenant  in  common  is  a  grant  of  two  rents ,  contra  of  reservation  to 

them,  196  a.b. 
one  rent  out  of  every  acre  is  a  rent  for  each,  147  b. 
grant  by  two  passes  only  one  annuity,  when,  144  b. 
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not  grantable  out  of  incorporeal  hereditamenta,  or  on  the  release  of  a  right, 

144  a. 
not  out  of  incorporeal  hereditaments,  for  there  can  be  no  distress,  46  b. 
but  of  advowson,  or  rent  seisin,  b  law  enough  for  curtesy,  29  a. 
as  to  dower  of,  32  a. 
remedies  for  rent,  43  b. 
of  the  remedy  for  rent  common,  &c.  issuing  out  of  land  in  two  counties, 

153b. 
of  husband's  remedy  for  rent  during  coverture,  162  b. 
remedy  for  rent  by  statute  32  H.  8.  c.  37.  161  b. 
remedy  for  rent  by  executors  of  tenant  for  life,  162  a. 
remedy  by  action  of  debt  for  rent,  47  b. 
distress  preferable  to  action  of  debt,  as  distress  may  be  made  by  "'  assigns," 

162  b. 
distress  in  night  allowed  for  damage  feasant,  not  for  rent,  J  42  a. 
distress  may  be  made  before  the  time  specified,  204  b. 
due  on  last  day  of  term  cannot  be  distrained  for,  as  term  is  then  ended,  47  b. 
tender  of  must  be  on  land,  211  b. 

tender  of  mortgage  money  must  be  to  the  person,  otherwise  of  rent,  210  a. 
demand  of  condition  and  rent  distinguished,  163  b. 
demand  on  land,  when  sufficient,  153  a. 
demand  and  non-payment  is  a  denial,  153  b. 
reserved  to  a  stranger  no  remedy  for,  213  a. 
release  of  actions  no  release  of  current  rent,  292  b. 
release  of  rent  to  one  tenant  in  common  extin^ishes  only  a  moiety ;  same  to 

tenant  for  life,  or  remainder- man  extinguishes  the  whole,  267  b. 
acceptance  of  subsequent  rent  releases  arrearages,  269  b. 
payment  of  penny  in  name  of  rent  gives  actual  seisin,  on  which  only  real  action 

of  rent  can  be  supported,  160  a. 
disseisin  of  rent  by  forcible  prevention  of  distress,  161b. 
executors  are  not  always  charged  with  rent,  146  b. 
apportionment  is  according  to  value,  not  quantity,  149  b. 
confirmation  of  rent  newly  created  should  be  by  fresh  deed,  or  by  a  clause  of 

distress  in  fee,  308  a. 
confirmation  of  rent,  carries  fee  when,  308  a. 
no  discontinuance  of  rents,  327  b. 
warranty  may  be  annexed  to  rents  newly  created,  and  is  implied  on  g^nts  of 

rent  for  equality  of  exchange  or  partition,  366  a. 
debt  for,  not  several,  though  estates  are,  198  b.] 
possessio  fratris  of,  15  b. 

effect  of  a  proviso,  discharging  the  person  on  a  grant  of,  by  two,  146  b. 
power  of  distress  in  gross  good,  146  b. 
RENT-CHARGE, 

is  where  dbtress  is  expressly  reserved  ;  rent-seek,  where  it  is  not ;  person  to 

whom  these  rents  are  reserved  need  not  have  a  reversion  ;  to  neither 

is  distress  incident,  143  b. 
and  rent-seek  distinguished,  144  a. 

merger  of  rent  charge  by  purchase  of  part  of  land,  because  it  cannot  be  appor- 
tioned ;  contra  of  rent  service,  147  b. 
reservation  of  rent  charge  to  lessor  and  his  aisigns  is  only  for  life,  216  b. 
in  coparcenary,  how  affected  by  partition,  164b. 

dowress  accepting  rent-charge  may  still  claim  dower,  and  have  an  apportion- 
ment of  the  rent,  150  a. 
tenant  for  life's  rent-charge  confirmed  by  reversioner  good,  when,  301  a. 
remains  to  confirmor,  so  does  common,  305  a. 
disti'ess  in  gross  is  a  virtual  rent-charge,  146  b. 
by  tenant  in  tail,  and  him  in  remainder,  how  it  enures,  45  a. 
if  part  descends  to  owner  of  rent-charge  no  merger  of  tht  whole  rent^  but  same 

may  be  apportioned,  149  b. 
made  good  by  release  to  companion  in  joint  tenancy,  185  a. 
of  rent-charge  granted  by  one  of  two  joint-tenants  or  parceners  in  fee,  184  b. 
owner  of  rent-charge  may  release  part  of  it,  148  a. 
cannot  be  apportioned,  but  special  reservation  may  amount  to  a  new  grant, 

147  b. 
disseisin  of  rent-charge,  what  is,  161  b. 
if  rent-charge  be  determined  by  act  of  law,  or  by  eviction  on  prior  title,  writ  of 

annuity  lies,  148  a. 
RENT  SERVICE, 

out  of  what  it  must  issue,  142  a. 
distress  incident  to,  141  b. 
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to  a  rent  lervice  grantor  must  retain  a  reveisioo,  142  b. 

the  reversion  may  be  granted  over,  excepting  the  rent  service,  143  a. 

of  the  tenure  of  a  rent  service,  142  b. 

all  rent  service  is  socage,  87  b. 

this  rent  may  issue  out  of  estates  tail  for  life  or  years,  and  be  reserved  without 
deed,  142  b. 

merger  of  rent-charge  by  purchase  of  part  of  land,  because  it  cannot  be  appor- 
tioned ;  contra  of  rent  service,  147  b. 

disseisin  of  rent  service,  what,  160  b. 
RENT  SECK, 

is  what,  143  b. 

remedy  for,  1 60  a. 

rent  charge  and  rent  seek  distinguished,  144  a. 

rent  on  lease  for  life  becomes  seek  on  lessor's  granting  away  reversion  reserr- 
ing  rent,  151  a.  b. 

rent  and  service  severed,  it  becomes  seek,  159  b. 

taken  in  execution  distress  incident  to,  153  a. 

remedy  for  rent  seek  is  by  real  action,  refusal  to  pay  being  a  disaeisiD,  153  a. 

disseisin  of  rent  seek,  161  b. 
RENT,  FEE  FARM, 

what,  143  b. 
REPAIR. 

tenant  bound  to  repair,  53  a. 

remedy  for  contribution  to  repairs  of  houses  and  mills,  200  b. 

neighbour  compellable  to  repair  his  house,  56b. 

tenant  at  will  not  bound  to  repair,  but  liable  to  trespass  for  voluntaiy  waste,  57  a. 

one  joint  tenant,  ^c.  may  compel  the  other  to  contribute  to  repairs,  54  b. 
RESCOUS, 

in  law  what,  161  a. 

when  justified,  160  b. 

if  (he  lord  distrain  off  his  own  land,  tenant  may  make  rescous,  161  a. 

by  one  joint-tenant  makes  both  disseisors,  161  b. 
RESERVATION 

is  a  grant,  170  a. 

can  only  be  to  grantor  and  his  heirs,  213  b.  47  a.  143  b. 

to  him  or  his  heirs  good  only  for  his  life,  214  a. 

if  to  executors  or  assigns,  ceases  on  his  death,  47  a. 

to  stranger  simply  void,  213  a. 

it  cannot  be  reserved  in  gross,  214  a. 

by  deed-poll  good,  143  b. 

to  one  joint-tenant  enures  to  both  when,  214  a. 

grant  and  reservation  distinguished  as  to  apportionment  on  eviction  by  elder 
tide,  148  b. 

and  exception  distinguished,  47  a. 
RESTRAINING  STATUTES, 

feoffment  not  confirmable  before  livery ;  contra  of  grant  before  attornment  by 
the  restraining  statutes,  301  a. 
RESULTING  ISE 

to  feoffor,  271  a.     See  Use. 
REVERSION. 

what  it  is  and  where  it  arises,  22  a. 

is  part  of  old  estate,  183  b. 

on  lease  for  vears  and  life  distinguished,  239  b. 

will  pass  by  livery,  though  it  properly  lies  in  grant,  52  b. 

limitation  to  donor's  right  heirs  gives  him  a  reversion,  under  rule  in  Shelley's 
case,  22  b. 

rent  passes  by  grant  of  reversion,  but  not  e  converso,  151  a  b. 

no  curtesy  of  reversion  on  a  bare  right,  29  b. 

may  be  granted  over,  excepting  the  rent  service,  143  a. 

on  estate  tail  a  cipher,  172  b. 

not  grantable  before  lessee's  entry,  46  b. 

no  joint-tenancy  of  possession  and,  188  a. 

confirmation  to  two  who  are  seised  in  tail  makes  tenancy  in  common  of  rever- 
sion, 299  b. 

tenant  for  life  disclaiming  reversion,  its  effect,  251  b. 

tenant  in  tail's  feoffment  &c.  divests  reversion  and  remainder,  which  is  not 
altered  by  any  statute,  327  a. 

grant  of  reversion  no  discontinuance,   but  limitation  of  remainder  may  be, 
333  b. 
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grant  of  reversion  with  warranty  no  discontinuance,  333  b. 

tenant  in  tail  makes  a  lease  for  life,  then  grants  away  reversion,  this  a  discon- 
tinuance if  lease  dies  in  tenant  in  tail's  lifetime,  333  b. 

may  be  revested  and  discontinuance  remain,  335  a. 

must  fall  in  in  grantor's  lifetime  to  make  grant  of  it  a  disoontinuance,  333  b. 

disseisee's  entry  divests  reversion,  241  a. 

lease  for  life  by  one  joint-tenant  a  severance  of  the  jointure  in  the,  191  b. 

grantee  of,  cannot  enter,  but  may  distrain  (at  the  common  law),  214  a. 

but  now  by  statute,  grantees  of  reversion  may  take  advantage  of  re-entries  and 
forfeitures,  215  a. 

lessor  in  tail,  by  levying  fine  has  new  reversion,  215  a. 

notice  of  assignment  of  reversion  to  be  given  to  lessee  when,  215  b. 

devised  to  be  sold,  113  a. 

estate  tail  witli  reversion  in  crown  not  now  barrable,  372  b. 

possessio  fratris  of,  lib. 
REVERTER, 

possibility  of  depends  on  tenure,  223  a. 
REVOCATION, 

power  of,  how  construed,  218  b. 

power  and  condition  distinguished  as  to  extinguishment  in  part  of  land,  215  a. 

power  of  revocation  in  voluntary  conveyances  under  uses  and  at  common  law 
distinguished,  237  a. 

power  of,  may  be  released,  265  b. 
RIGHT 

and  title  distinguished,  240  a. 

includes  title  and  claim,  265  a. 

includes  all  the  estate,  345  a. 

release  of  all  demands  the  best,   it  includes  rights  and  titles,  also  commons, 
rents,  and  services,  291  b. 

rights  of  property  and  possession  distinguished,  266  a. 

sale  of  a  right  or  title  without  possession  incurs  a  forfeiture  of  treble  value, 
369  a. 

no  curtesy  of  reversion  or  bare  right,  29  b. 

eveiT  one  presumed  conusant  of  his  rights,  173  b. 
RIOT, 

how  many  makes,  257  a. 
RIVER, 

is  in  common  if  between  two  owners,  200  b. 
RUSHES, 

grant  of,  passes  the  soil,  5  a. 
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SCIRE  FACIAS, 

release  of  actions  bars  it,  290  b. 
SEA  and  RIVER  BANKS, 

of  waste  and  destruction  to,  53  b. 
SEALING, 

grantee  by  sealing  deed  makes  it  his,  ^though  no  party,  230  b. 
SEAL, 

remainder  man  need  not  be  party  to  or  seal  deed  ;  contra  of  person  taking  in 
possession,  230  b. 
SEIGNIORY, 

release  of  seigniory,  its  effect,  280  a. 

suspended,  when,   148  b. 
SEISIN, 

in  law,  what,  266  b. 

of  what  there  may  be  a  seisin,  14  b.  200  b. 

of  rent,  what,  159  b. 

seised  and  possessed  distinguished,  200  b. 

by  attorney,  258  a. 

of  the  seisin  of  devisee  before  entry.  Ilia. 

induction  is  a  seisin  in  deed,  342  b. 
SERJEANTY, 

tenure  by  grand,  what,  105  b. 

incidents  to,  105  b. 

tenant  by,  may  make  a  deputy,  107  a. 

tenure  by  petit,  108  a. 
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SERJ  E  A  NTY -^ontmutd. 

a  locage  tenure,  108  b. 

grand  and  petit,  of  the  tenuret  in,  lOS  b.  106  a. 
SERVICE. 

lands  in  demesne  and  service  distinguished,^  ^^.^' 

entire  services  multiplied  by  tenant's  alienation  in  parcels,  149  b. 
SEVERANCE, 

joint-tenants  for  lives  disadvantage  of  severance,  191  a. 

lease  for  life  by  one  jmnt-tenant  a  severance  of  the  jointure  in  the  reversion, 

191  b.  193  a. 

lease  for  life  by  both  joint-tenants  a  severance  of  the  reversion,  when,  191b. 

lease  for  life  by  both  joint-tenants  no  severance  of  jointure,  192  a. 

joint- tenants  tor  years  under  lease  by  one  severance  of  the  whole  jointure, 

192  a. 

lease  by  one  joint-tenant  for  life  binds  survivor,  and  is  a  pro  tanto,  but  no  fur- 
ther, 186  b. 
lease  by  joint- tenants  in  fee  a  pro  tanto,  185  a. 
two  femes  joint-tenants  of  a  term,  marriage  of  one  no  severance ;  contra  of 

personalty,  185  b. 
lease  for  lira  no  severance  of  coparcenary  ;  contra  of  joint-tenants,  192  a. 
SHELLEY'S  CASE, 

when  applicable,  182  b. 
how  applicable  to  joint-tenants  for  life,  182  a. 

limitation  to  donor's  right  heirs  gives  him  a  reversion  under  rule  in  Shelley's 
case,  22  b. 
SIGNING, 

party  not  signing  bound  as  to  rent,  but  not  as  to  sum  in  gross,  231  a. 
SIMONY, 

is  what,  120  a. 

general  rules  as  to,  119  b. 
SOCAGE, 

etymology  of  term^  86  a. 

of  the  service  in,  86  a. 

distress  lies  for  relief  in  socage,  90  b. 

fealty  in  socage,  what,  93  a. 

tenure  not  chargeable  within  time  of  memory,  86  b. 

is  a  tenure  by  service  certain,  85  b. 

release  in  socage  is  a  gear's  rent  on  tenant's  death,  90  b. 

socage  and  escua^  distinguished,  87  a. 

petit  serjeanty  is  in  effect  a  socage  tenure,  108  b. 

rent  certain  is  socage,  87  a. 

all  rent  service  is  socage,  87  b. 

most  tenures  now  in  socage,  86  a. 

principle  of  tenure  still  preserved ;  but  every  new  tenuie  is  in  socage,  98  a. 
STANDING  MUTE. 

what  punishment  for,  391  a. 
STATUTE, 

statute  and  elegit  creditors  have  but  chattels,  42  a. 
STATUTES, 

construction  of,  115  a. 

equity  of,  noticed  at  law,  24  b. 

effects  of  preamble.  19  b. 

enabling  and  disabling  statutes,  44  a. 
nine  requisities  to,  44  a. 

do  not  extend  to  a  parson  or  vicar,  44  b. 

statutes  of  limitations,  construction  of,  114  b. 

memory  of  man  includes  written  documents.  115  a. 

what  English  statutes  affect  Ireland,  141  b. 
STEWARD, 

infant  may  be.  3  b. 

who  are  incapable  of  the  office  of,  3  b. 

may  be  retained  without  deed,  and  discharged  at  pleasure,  61  b.    See  Copifhold. 
SUBINFEUDATION, 

taken  away  by  statute  of  quia  emptores,  43  a. 
SUBSTRACTION. 

remedy  for,  of  tithes,  159  a. 
SUCCESSORS, 

chattels  cannot  go  to  heirs  or,  190  a. 

are  in  post,  heirs  in  the  per,  250  a. 
SUITS, 

f  elease  of  suits  includes  executions,  291  a. 
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SUFFERANCE.     See  Tenant  at  Sufferance. 
SURRENDER, 

what  it  is,  and  how  many  kinds,  337  b. 

things  lying  in  grant  cannot  be  surrendered  without  deed,  338  a. 

surrender  and  forfeiture,  distinguished,  252  a. 

of  life  estate  no  effect  on  derivative  charges.  338  a. 

estate  for  life  may  be  sunendered  without  deed,  338  a. 

tenant  for  life's  feoffment  to  remainder-man  and  stranger  a  surrender  and  for- 
feiture, 335  a. 

to  one  joint- tenant  good,  192  a. 

entry  not  necessary  to  surrender,  266  b. 

cancellation  no  surrender,  380  b. 

a  right,  or  interesse  termini,  cannot  be  surrendered,  except  by  taking  fresh  lease, 
338  a. 

may  be  conditional,  so  as  term  may  revive  on  breach,  218  b. 

to  joint-tenant  enures  to  both,  214  a. 

form  of  surrender  of  copyholds,  68  b. 

not  presented  at  next  court  void,  62  a.     See  Copyholds, 
SUSPENSION, 

if  reversioner  accepts  under  lease  or  grant  from  his  tenant,  that  suspends  the 
whole  rent,  148  b. 

T. 

TENANT, 

meaning  of  word,  1  a. 

same  person  cannot  he  lord  and,  152  a. 
TENANT  IN  FEE.     See  Fee, 
TENANT  IN  TAIL.     See  Estate  Tail, 
TENANT  IN  TAIL  APHES, 

who  only  can  be,  28  b. 

by  what  means  the  estate  can  arise,  28  a. 

incidents  to,  28  a. 

privileges  and  disabilities  of,  27  a. 

may  commit  waste,  53  b. 

need  not  attorn,  316  a. 

frankmarriage,  28  b. 
TENANT  FOR  LIFE.     See  Life  Estate. 
TENANT  FOR  YEARS, 

who  is,  43  b. 

tenant  for  less  than  a  year  said  to  be  tenant  for  years,  52  b. 

may  work  mines,  when,  54  b. 

may  fell  timber  for  repairing  dwelling-house,  54  b.     See  Term ;  Jjease. 
TENANT  AT  WILL.    See  Will,  Tenant  at, 
TENANT  AT  SUFFERANCE, 

who  is,  as  distinguished  from  tenant  at  will,  57  b. 

holds  only  by  laches  of  owner,  57  b. 

lessor  cannot  bring  an  action  of  trespass  against  before  entry,  57  b. 

cannot  be  against  the  king,  57  b. 

release  to  tenant  at  sufferance  bad ;  so  a  release  to  a  mere  occupier  b  bad, 
270  b. 
TENANTS  BY  ENTIRETY, 

this  estate  arises  when,  187  b.    See  Entireties ;  Estate  bii. 
TENANTS  IN  COMMON, 

creation  and  definition  of,  188  b. 

tenants  in  common  have  several  freeholds,  189  a. 

)X)ssession  only  thing  in  common,  189  a. 

grant  of  moiety  gives  a  tenancy  in  common,  190  b. 

habendum  in  moieties  gives  tenancy  in  common.  190  b. 

alienation  by  parceners  makes  tenant  in  common,  195  a. 

assignees  of  joint- tenants  are  tenants  in  common,  191  a. 

assignee  of  one  joint- tenant  and  his  companion  are  tenants  in  common,  191  a. 

one  may  be  tenant  in  common  with  himself,  190  a. 

dower  allowed  of  tenancy  in  common,  37  b. 

wife  of  tenant  in  common  cannot  have  dower  set  out,  37  b. 

joint- tenants  may  exchange  with  tenants  in  common  or  tenants  in  severalty, 
51a. 

grant  of  rent  by  tenant  in  common  is  a  grant  of  two  rents  ;  contra  of  reserv- 
ation to  them,  196  a.  b. 

remedy  against  companion  as  to  chattels  personal,  199  b. 
receipt  of  all  the  rent  by  one  tenant  in  common  no  ouster  of  companion,  199  b. 
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TENANT  IN  COMMON— canti«iied. 

ejectment  for  ouster  by  companion  in  common,  199b. 

chattels  real  no  tenancy  in  common  in,  198  b. 

chattels  personal  as  to  tenancy  in  common  in,  199  a. 

partition  not  compulsoiy  as  between  tenants  in  common,  198  b. 

tenants  in  common  and  parceners  are  joint -tenants  of  personal  actkms,  197  b. 

confirmation  to  two  who  are  seised  in  tail  makes  tenancy  in  common  of  rever- 
sion, 299  b. 

feoffment  and  release  distinguished,  as  to  tenants  in  common,  joint- tenants,  and 
coparceners,  200  b. 

as  to  waste  of  life-estate  held  in,  200  b. 

action  of  waste  by  one  against  the  other  companion,  200  b. 

remedy  for  contnbution  to  repairs  of  houses  and  mills,  200  b. 

of  an  advowson,  190  b. 
TENDER, 

of  rent  must  be  on  land,  211b. 

to  person  off  the  land  good,  206  b. 

lawful  money,  what  is,  207  b. 

place  of,  whether  to  the  person  or  on  the  land,  210  a. 

demand  and, must  be  made  before  sun-set  on  last  day,  202  a. 

what  sufficient  in  performance  of  condition,  202  a. 

of  mortgage  money  must  be  to  the  persons,  otherwise  of  rent,  210  a. 

not  requisite  if  mortgagee  be  beyond  sea,  210  b. 

stranger's  tender  in  mortgagor's  name  good,  if  accepted,  206  b. 

after  and  refusal,  mortgagee  no  remedy  for  money,  207  a. 

if  a  week  allowed  for  payment,  demand  of  may  be  made  at  any  time  belbre  last 
day,  202  a. 

refusal  of  amounts  to  a  release,  except  in  case  of  a  mortgage,  where  the  debt 
remains,  though  land  discharged,  209  a. 

in  bags  good,  208  a. 

of  part  good,  when,  202  b. 

if  time  of  payment  uncertain,  notice  must  be  given,  211  a. 

and  refusal  on  bond,  operate  how,  207  a. 
TENEMENT. 

passes  what,  6  a. 

lands,  tenements,  and  hereditaments  distinguished,  2  a. 
TENURE, 

the  principle  of,  65  a. 

principle  of  tenure  still  preserved  ;  but  every  new  tenure  is  in  socage,  98  a. 
not  changeable  within  time  of  memory,  86  o. 
some  service  necessary  to,  92  b. 
division  of  spiritual,  95  a. 
fealty  is  an  inseparable  incident  of  tenure,  93  a. 
before  statute  2  E.  feoffee  held  of  feoffor,  143  a. 
in  tail  is  of  donor,  22  a. 

same  person  cannot  be  both  lord  and  tenant,  152  b. 
TERM, 

signifies  what,  45  b. 

requisites  to,  46  a. 

term  must  have  a  certain  beginning  and  certain  end,  46  a. 

of  the  necessary  certainty  to  commencement  of  term,  45  b. 

of  years  goes  to  executors,  not  to  heirs,  though  so  limited,  388  a. 

tenant  to  have  fee  on  payment  of  a  sum,  if  with  livery  he  has  the  fee  subject  to 

be  divested  on  non-payment,  216  b. 
feoffment  by  tenant  for  years  passes  a  fee,  367  a. 

corporation  cannot  hold  a  term  for  years,  since  it  has  no  executors,  46  b. 
merger  of  one  term  in  another ;  if  the  term  in  reversion  be  afterwards  defeated 

by  a  condition,  both  are  lost,  218  b. 
tenant  for  less  than  a  year  said  to  be  tenant  for  years,  52  b. 
tenant  for  half  a  year  is  a  tenant  for  years,  within  statute  of  Gloucester,  54  b. 
not  barred  by  a  recovery,  46a. 
contingent  remainder  on  term  bad,  217  a. 
for  twenty -one  years,  if  A.  shall  so  long  live,  good,  45  b. 
lease  ;  commencement  of,  "  from"  and  "  after"  date  distinguished,  45  b. 
release  by  lessee  for  years  to  disseisor  extinguishes  term,  275  b. 
no  warranty  extends  to,  388  a.     See  Lease ;  Years. 
TERMOR, 

of  livery  to  termor,  or  when  tbeie  is  a  remainder  of  freehold,  49  a. 
confirmation  to  termor  carries  freehold,  when,  307  b.     Sec  Leate, 
THE. 

"  his''  and  "  the"  distinguished,  27  a. 
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TIMBER, 

of  waste  in,  53  a.     . 

selling  reparation  timber  is  waste,  53  b. 

lessee  may  fell  the  timber  for  repairing  of  dwelling-houses,  64  b. 
TIME, 

computation  of  time,  observations  on,  135  a.  b. 
TITHES, 

impropriate,  are  now  temporal  inheritances,  154  b. 

remedy  for  substraction  ox,  159a. 

dower,  how  taken  of,  31b. 
TITLE, 

right  and  title  distingubhed,  240  a. 

"  right"  includes  title,  and  claim,  265  a.  345  b. 

release  of  all  demands  the  best,  it  includes  rights  and  titles ;  also  commons, 
rents,  and  services,  291  b. 

sale  of  a  right  or  title  without  possession  incurs  a  forfeiture  of  treble  value, 
369  a. 

statute  against  buying  pretended  titles  and  maintenance,  368  b. 

statute  of  pretended  titles  extends  not  to  releases,   remainders,  and  what  other 
things,  369  a. 

leasehold  and  copyhold  rights  within  the  statute  of  pretended  titles,  369  a. 
TOMB, 

belongs  to  heir,  but  executor  has  also  a  right  of  action  for  defacing  it,  18  b. 
TOWX, 

what  passes  by  the  name  of,  5  a. 
TRANSPORTATION, 

and  abjuration  are  civil  deaths,  132  b. 
TREASON  OR  FELONY, 

the  punishments  of,  41  a. 

attainder  of  heirs  for  treason,  13  a. 

tenant  in  tail  forfeits  for  life  only  for  felony,  absolutely  for  treason,  392  b. 

treason  and  felony,  what  effect  on  jointure  and  dower,  36  b. 
TRESPASS, 

accessories  in,  57  b. 
TRESPASSER, 

release  of  actions  to  one  trespasser  enures  to  the  other,  who  may  plead  it, 
though  no  party,  232  a. 
TRUST, 

use  before  statute  in  nature  of  a  trust  now,  271  a. 

when  trusts  and  powers  survive,  181  b. 
TRUSTEE, 

lease  by  cestui  que  trust  trustee  cannot  enter,  214  b. 

feoffment  by  cestui  que  trust  on  condition,  and  entry  for  breach  disseises  him, 
202  a. 

guardian  (or  trustee)  forfeits  nothing  by  outlawry  or  attainder,  88  b. 
TURBARY. 

common  of  appurtenant  to  house  only,  121  b. 
TURF, 

grant  of  will  not  pass  the  soil,  4  b. 


U. 

UNDERLEASE, 

by  one  joint-tenant  for  years  a  severance  of  the  whole  jointure,  192  a. 

release  to  undertenant  bad,  296  a. 

no  privity  between  lessor  and  underlessee  to  sustain  a  release,  273  a. 

release  to  undertenant  bad  ;  contra  of  confirmation,  308  a. 
USE, 

on  what  seisin  it  may  be  raised.  271  b. 

no  use  raisable  on  seisin  in  tail,  19  b. 

before  statute  in  nature  of  a  trust  now,  272  a. 

now  transferred  into  possession,  272  a. 

uses,  common  law,  and  by  statute  distinguished,  22  b. 

bargain  and  sale  of  feoffee  to  uses  before  statute  void,  271  b. 

feoffments  to  will,  and  feoffments  to  uses  appointed  by  will,  distinguished, 
271b. 

resulting  use,  old  and  new  seisin,  23  a. 
USURPATION, 

of  advowson,  what,  194  a. 

disseisin  and  usurpation  is  always  in  fee,  10  a. 
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USURPATION— cantinutd. 

disseisin,   abatement,   intrusion,   deforcement,   and  usurpation   distinguished, 

276  a. 
at  conmion  law  no  incumbent,  whether  by  usurpation  or  otherwise,  could  be  re* 

moved  ;  contra  now  by  stat.  West.  2.  344  a. 
during  trial  of  right,  how  remedied  and  lapse  prevented,  344  b. 
by  collation,  what  and  when,  344  b. 
USURY, 

discountenanced,  3  b. 


V. 

VENDOR  AND  PURCHASER, 

sale  of  a  right  or  title  without  possession  incurs  a  forfeiture  of  treble  value, 
369  a. 

statute  against  buying  pretended  titles  and  maintenance,  construction  of,  368  b. 
369  a. 
VERDICT, 

its  effect,  226  b. 

jury  should  find  a  special  verdict,  when,  228  a. 
VERGE, 

tenants  by  verge  are  copyholders,  61  a. 
V^ICAR, 

enabling  statutes  do  not  extend  to  a  parson  or  a  vicar,  44  b. 
VICINAGE, 

common  of  vicinage,  what,  122  a. 
VILLEINAGE, 

tenure  in,  116  a. 

tenure  in  villeinage  is  where  the  service  is  servile,  116  a. 

lord  has  no  title  till  entry,  118  a. 
VILLEINS, 

regardant,  and  in  gross  distinguished,  120  b. 

what  if  villein  purchase  an  advowson,  119  b. 

are  held  by  prescription,  or  confession,  117  b. 
VISITOR, 

who  is,  344  a. 
VOID, 

estate  not  avoided  without  entry  or  claim,  but  avoidance  may  be  waived,  217  b. 

though  estate  void  it  does  not  revest  till  entry  or  claim,  217  b. 

void  and  voidable,  general  rule  as  to  estates,  214  b. 
VOLUNTARY  CONVEYANCES, 

power  of  revocation  in  voluntary  conveyances  under  uses  and  at  common  law 
distinguished,  237  a. 
\OYAGE  ROYAL, 

what  is,  69  b. 

W. 

WAIF, 

as  to,  on  lauds  held  in  coininon,  200  a. 
WAINSCOT, 

and  fixtures,  of  waste  in,  63  u. 
WARDSHIP, 

uliat  it  is,  84  a.  90  a. 

of  wardship  and  age  of  nianiagc,  74  b. 

incident  to  knight  service,  84  a. 

descent  of,  90  a. 

descent  of,  as  to  bishoi»s,  90  a. 
WARRANTY, 

what  it  is,  365  a. 

of  three  kinds,  lineal,  collateral,  and  commencing  in  dis&eisin,  364  b. 

what  words  create  a  warranty,  383  b. 

^^ar^anties  favoured,  estoppels  odious,  365  b. 

lineal  and  collateral  warranty  distinguished,  371  b. 

collateral  warranty  binds  the  right  by  purcliase,  370  b. 

estate  tail,  how  baned  by  collateral  warranty,  372  a. 

lineal  warranty  bars  estate  in  fee  without  assets  and  estate  tail  with  assets,  col- 
lateral warranty  bars  both  estates  witliout  assets.  374  a. 

lineal  warranty  with  assets  bars  issue  in  tail,  but  not  its  issue,  uult>6  it  receive 
the  assets,  392  b. 
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assets,  what  requisite  to  make  a  warranty,  374  b. 

on  what  conveyances  warranty  may  be  made,  371  a. 

tenant  for  life  aliens  with  warranty,  if  his  heir  be  the  remainder  man  or  rever- 
sioner he  is  bound,  366  a. 

warranty  may  be  annexed  to  rents  newly  created,  and  is  implied  on  grants  of 
rent  fur  equality  of  exchange  or  partition,  366  a« 

warranties  by  disseisin  are  collateral,  367  a. 

release,  feomnent,  and  warranty  distinguished,  265  b. 

feoffment  with  warranty  by  one  joint- tenant  no  bar  to  the  other,  thoagh  he  be 
feoffee's  son  and  heir,  366  b. 

warranty  by  disseisin,  what,  369  a. 

warranty  descends  to  heir  at  common  law  only,  12  a.  376  a» 

collateral  warranty  enures  in  respect  of  title,  not  of  blood,  376  a. 

tenant  for  life's  warranty  collateral  to  remainder  man  though  his  lien,  375  b. 

one  corparcener  aliening  the  whole  warranty  lineal  and  collateral,  373  b. 

lineal  warranty  binds  the  right  by  descent,  370  a. 

reason  of  warranty,  373  a. 

warranty  binds  not  a  corporation,  but  only  the  natural  heir,  370  a. 

of  husband's  discontinuance  and  wife's  release  with  warranty,  375  a. 

lease  creates  a  warranty,  384  a. 

partition  creates  a  warranty,  174  a.  384  a. 

extends  not  to  the  heir  of  the  half-blood,  386b. 

may  be  annexed  to  an  estate  pur  auter  vie,  387  b. 

to  a  term  no  warranty  extends,  388  a. 

of  lands  in  gavelkind  descends  to  who,  386  b. 

**  give,  grant,  exchange"  create  a  warranty,  383  b. 

how  warranties  may  be  discharged,  392  b. 

destroyed  by  attainder  for  felony,  390  b. 

destruction  of  estate  defeats  warranty,  389  a. 
WARREN, 

what  passes  by  the  name  of,  5  b. 

of  waste  in,  53  a. 
WASTE, 

lies  by  whom,  against  whom,  and  what  is  waste,  53  a. 

conversion  of  arable  to  pasture  &c.  is  waste,  53  b. 

new  erections  are  waste,  53  a. 

timber  trees,  of  waste  in,  53  a. 

lessee  may  fell  timber  for  repairing  of  dwelling-house,  54  b. 

selling  reparation  timber  is  waste,  53  b. 

lessee  may  work  mines,  when^  54  b. 

of  dove-house,  200  b. 

fences,  ditches,  6cc.  of  waste  in,  53  b. 

sea  and  river  banks,  of  waste  and  destruction  to,  53  b. 

prohibition  lies  against  whom,  53  b. 

tenant  for  life's  assignee  punishable  for  waste,  54  a. 

as  to  life  estate  held  in  common  tenancy,  200  b. 

coparceners  joint-tenants  of  waste  as  to,  53  b. 

by  husband  seised  jure  uxoris,  54  a. 

occupants,  of  waste  by,  54  a> 

guardian,  of  waste  by,  54  a. 

by  a  stranger,  54  a. 

tenant  at  will  not  bound  to  repair,  but  liable  to  trespass  for  voluntary  waste^ 
57  a. 

tenant  at  will  not  liable  for  permissive  waste,  57  a. 

of  waste  sparsim,  54  a. 

the  clause  "  sans  waste"  may  be  omitted  without  breach  of  condition,  219  b. 

action  of  by  one  against  the  other  companion,  200  b. 

costs  and  damages  in,  198  a. 

five  writs  of  waste,  54  a. 

plaintiffs  in  waste  must  have  immediate  estate  of  inheritance,  53  b.  218  b. 

what  remainder  prevents  action  of  waste,  53  b.  299  b. 

reversion  must  continue  in  same  person  to  support  action  of  waste,  53  b. 

A.  for  life,  remainder  to  B.  in  tail,  B.'s  release  to  A.  no  merger,  but  a  release 
of  waste,  345  b. 
WATERCOURSE, 

diverting  stream  a  disseisin  of  the  mill,  161a. 
WATERING-PLACE, 

as  to  obstruction  of  watering-place,  56  a.  • 

WAY, 

three  kinds  of  ways,  56  a. 


INDEX. 

WAY, — continued. 

private  and  public  w-ays  distingaished  and  remedy  for  obttniction,  56  a. 

as  to  grant  of,  by  one  of  two  joint-tenants,  185  a. 
WELSH  MORTGAGE, 

vivum  vadium,  or  Welsh  mortgage,  what,  205  a. 
WIFE, 

is  a  good  name  of  purchase  without  christian  name,  3  a. 
WILL, 

construction  of,  112  a. 

first  grant ;  last  will,  112  b. 

lands  not  devisable  at  common  law ;  aecus  now  by  statute  of  wills,  111b. 

wife  cannot  devise  to  husband,  112  b. 

at  what  age  infant  may  make  will  of  personalty,  89  b. 

feoffments  to  will,  and  feoffments  to  uses  Appointed  by  will,  distinguished,  271  b. 

of  the  seisin  on  devisee  before  entry,  Ilia. 

express  warrauty  can  only  be  created  by  deed ;  ita,  not  by  will,  which  is  no 
deed  ;  but  on  a  will  there  may  be  an  implied  warranty,  384  a. 

of  joint-tenant  void,  185  a. 
WILL,  (TENANT  AT), 

to  A.  generally,  an  estate  for  life,  if  with  livery,  but  if  without,  an  estate  at 
will  only,  56  b. 

the  will -must  be  at  option  of  both  parties,  55  a. 

what  a  determination  of  the  will,  55  b. 

marriage  of  lessor  or  lessee  no  determination  of  the  will,  55  b. 

no  determination  of  will  on  death  of  one  lessor  or  lessee,  if  there  are  two,  55  b. 

tenant  at  will  entitled  to  emblements,  but  not  tenant  for  years,  55  a. 

emblements  concern  the  annual  profits  only,  55  a. 

tenants  at  will  and  executors,  allowed  a  reasonable  time  to  remove  their  goods 
from  the  premises,  56  a. 

voluntary  waste  and  assignment,  a  determination  of  tenancy  at  will,  57  a. 

tenant  at  will  not  bound  to  repair,  but  liable  to  trespass  for  voluntary  waste,  57  a. 

tenant  at  will  not  liable  for  permissive  waste,  57  a. 

release  to  tenant  at  will  gooa,  270  b. 

lessor  at  will  may  distrain,  but  impounding  distress  on  land  determines  will,  57  b. 

his  grantee  a  disseisor,  57  a. 
WITNESS, 

who  may  be,  6  b. 
WOODS, 

include  the  lands  upon  which  they  grow,  4  b. 
WRITS, 

original  writs  one  principal  evidence  of  the  common  law,  93  b. 
WRONG, 

never  presumed,  232  b. 


Y. 

YARDLAND, 

a  measurement  of  value,  not  of  content,  69  a. 
YEARS. 

tenant  for  years,  who  is,  43  b. 

term  of  years  goes  to  executors  not  to  heirs,  though  so  limited,  388  a. 

tenant  for  less  than  a  year  said  to  be  tenant  for  years,  52  b. 

tenant  for  half  a  year  is  a  tenant  for  years  within  the  statute  of  Gloucester,  54  b. 

in  running  lease,  lessee  has  a  term  only  for  those  years  which  he  elects  to 
take,  218  b. 

tenant  to  have  fee  on  payment  of  a  sum,  if  with  livery,  he  has  the  fee  subject  to 
be  divested  on  nonpayment,  216  b. 

tenant  at  will  entitled  to  emblements,  but  not  tenants  for  years,  55  a. 

feoffment  by  tenant  for  life  or  years  a  disseisin,  330  b. 

feoffment  by  tenant  for  years  passes  a  fee,  367  a.    See  Lease ;  Farm, 
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The  following  references  to  Modem  Cases  will  shew  the  appli- 
cability of  the  foregoing  Works  to  transactions  of  the  present  day,  as 
vjell  as  assist  the  Student  in  his  interpretation  of  the  text. 


Co.  Litt,  Where  cited. 

3b 12  Price,  494. 

4b 3  Yo.  &  Jer7. 347. 

4b 5  B.&C.884. 

4b eBing.  157. 

6a 2B.&A.  738. 

6a 4  Bing.  296. 

9a 5B.  &C.230. 

9a.  46b.  90a . . ..  7  B.  &  C.  186. 

14b 1T.R.634. 

17b 6Bing.l4. 

18b 3Bmg.l38. 

19b 4Bmg.  296. 

20a IM.  &S.  135. 

21a 2  Yo.  &  Jer.  615. 

Sect.  21, 2,  3,  4 . . ..  5  B  &  C.  65, 

21b 2  Yo.&  Jer.  610. 

24b 5  B.  &  C.  65.  96. 

25b 5B.  &C.  71.  88. 

27a 5B.&C.  72. 

29a.  120a.  388  ..   7  B.  &  C.  149. 

32a 1  Taunt.  411. 

42a 5  East.  171. 

42a 8£ast.l67. 

42a 5B.  &C.  228. 

42a 7B.&C.555. 

43  a 6B.  &  C.IO. 

44b 3M.&S.  108. 

45a 6  East.  102. 

45a 9B.&C.  350. 

45a. 6  East.  103. 

46b.  270a 5  B.  &  C.  89. 

46b 7B.  &C.  177. 

47a 2  B.  &  C.  206. 

47a ....  6  Bing.  156. 

47a 8B.  &C.  149. 

47b 3  Yo.  &  Jer.  348. 

49a 7B.&C.  247,8. 

49a 8  B.&C.  514. 

49a 6  East.  105. 

52a 5  Biug.357. 

53a 3  East.  51. 

54a 1  Taunt.  202. 

55b.  56a 4  Bing.  207. 

55b 5  Bing.  427. 

55b 5  B.&C.  840. 

56a.  57 5  Bing.  358. 

56,7 1  T.R.  519. 

Sect.  58 6  Bing.  155. 

70b 7  B.&  C.  187. 

85a 4  Bing.  292. 

oj  a*. .....*•.••  ^  -D.  oc  vy.  zoi'. 

85a 7B.&C.201. 

85a 5B.&  C.  882. 

89a 7B.&C.150. 


Co.  Litt.  Where  cited. 

90a 7B.&C.162.  176. 

90a 7B.&C.182,4.. 

Sect.  99 4  East.  288. 

102a 5  Bing.  539. 

Ilia 6B.&C.116. 

112b 1  Tarn.  94. 

113b 3  Yo.  &  Jer.98. 

120a 2M.&S.395. 

120a 7B.&C.  148.  181. 

121b 6  Bing.  152. 

141a 6  Bing.  57. 

148b 2M.&S.277. 

156b ;...  8  B.&C. 419. 

158a 4B.&A.480. 

161a 5  Bing.  500. 

161a 5Bing.501. 

161a 6  Bing.  162. 

161   3  Yo.&  Jer.356. 

164b 5B.&C.65. 

'^D7      ............     O  Jj.  OC  Ky  Z«!KI. 

172a 3M.&S.482. 

181a.  327b 8  East.  563. 

190a 6  East.  485. 

191a 8B.  &C.  513. 

202    2B.&A.170. 

203b 8B.&C.317. 

206a.48b 8Ea8t.564. 

212b 5  East.  232. 

214a 8East.564. 

215b 5B.&A.10. 

221b 6B.  &C.  328. 

231  a 3  M.  &  S.  322. 

232b 3  Yo.  &  Jer.  133» 

236a 3East.558. 

237    2  B.&C.  187. 

244  a.  123  b 8  East.  205. 

251a.  327b 8  East. 565. 

259b 5B.&C.321. 

260   1B.&A.156. 

260a 3  Yo.  &  Jer.  103. 

283    4Bing.  111. 

290b 2  Yo.  &  Jer.  614. 

294    4B.&A.481. 

303a ...  3  B.&C.  5. 

Sect.  314.  317. . . .   6  Bing.  105. 

338a 5B.&C.119. 

344a 7B.  &C.  188. 

Sect.  347 8  East.  564. 

352a 8  B.&C.  524. 

356a 1  T.R.  744. 

Sect.  376 9  B.  &  C.  536. 

378a 5B.&  C.59. 

388a 7  B.  &  C.  147.  201. 
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